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ERRATA. 


On  page  4,  line  6,  for  "imparts''  read  "  imports,"  and  for  *'a"  read 
"of." 

On  page  114,  line  8  from  bottom,  for  "  effectively  "  read  "  effectually." 

On  page  197,  line  7  from  bottom,  for  '*  performance"  read  "perma-*' 
nence." 

On  page  199,  line  13  from  bottom,  for  " seems"  read  "secures." 

On  page  201,  line  7,  for  '*  as "  read  '*  is." 

On  page  201,  line  14,  for  "as"  read  "a." 

On  page  201,  line  17,  for  "  any  "  read  "  my." 

On  page  201,  line  6  from  bottom,  for  "  defined  "  read  **  deferred." 

On  page  202,  line  17,  for  "  homeless  "  read  "  houseless." 

On  page  202,  kne  19,  for  "  for"  read  "to." 

On  page  203,  line  11,  between  "  of  "  and  "  action  "  insert  "  the." 
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FEBRUARY    TERM,   1889. 


W.  B.  RODMAN,  Jr.,  et  al.  v.  W.  A.  HARVEY  et  al.* 

Appeal — SnppJetnentcd    Proceed ings — Receiver — Husband    and 

Wife — Married    Women. 

1.  In  proceedings  supplemental  to  execution  a  receiver  will  not  be 
appointed  except  where  it  is  made  to  appear  that  one  is  neces- 
sary to  the  preservation  of  the  property  sought  to  be  subjected, 
and  its  application  to  the  payment  of  the  judgment,  if  such 
payment  shall  be  directed. 

3.  Where  the  land  of  the  wife  was  sold  and  the  purchase  money  secured 
by  bonds  and  mortgages  executed  to  the  husband,  without  the 
knowledge  or  consent  of  the  wife  and  by  the  mistake  and  igno- 
rance of  the  husband :  Held,  that  the  title  of  the  wife  to  the  pur- 
chase money  was  niit  thereby  divested,  and  the  securities  therefor 
could  not  be  subjected  to  the  payment  of  the  husband's  debts. 

3.  The  Supreme  Court  will  not  consider  any  assignments  of  error 
except  those  appearing  in  the  record  proper  and  in  the  case  set- 
tled on  appeal. 


^AvEBT,  J.,  did  not  8lt  In  this  case. 

102-1 


IN  THE  SUPREME  COURT. 


Rodman  r.  Hakvey. 


This  was  a  motion  for  the  appointment  of  a  receiver  in 
proceedings  supplemental  to  execution,  in  the  Superior  Court 
of  Beaufort  County,  heard  before  Avery,  /.,  at  Chambers, 
on  June  10,  1887. 

The  case  settled  on  appeal  states  that  the  facts  were 
"admitted,"  and  such  of  them  as  are  material  here  were  as 
follows : 

"  On  September  22,  1885,  defendant  W.  A.  Harvey  and 
wife  Caroline  conveyed  to  Thomas  Coffee  a  tract  of  land 
containing  sixty-eight  acres.  This  land  was  the  separate 
estate  of  said  Caroline.  The  consideration  of  the  conveyance 
was  $2,700.  Upon  the  same  day  the  said  Coffee  exe- 
cuted a  mortgage  to  secure  the  sum  of  $2,200,  a  part  of  the 
purchase  money  due  by  Coffee  for  the  land,  payable  in  three 
notes  for  $733,33  each,  on  January  1,  1887,  1888  and 
1889 ;  the  mortgage  was  executed  to  William  A.  Harvey 
individually,  and  the  notes  were  payable  to  him  individu- 
ally, and  not  to  his  wife.  The  said  Caroline  intrusted  to  her 
husband  the  management  of  her  business,  and  the  notes 
were  taken  in  the  name  of  her  husband  without  the  knowl- 
edge, and  consent  of  the  said  Caroline,  but  through  the  mis- 
take and  ignorance  of  the  husband,  William  A.  Harvey. 
These  notes  were  deposited  with  defendant  George  H.  Brown, 
Jr.,  with  her  (Caroline's)  consent,  as  collateral  security  for 
money  lent,  amounting,  with  interest  added  to  May  1,  1887, 
to  $562.37. 

"  These  are  the  notes  for  which  plaintiff  moves  for  the 
appointment  of  a  receiver  to  collect  and  apply  to  the  judg- 
ment debts 

"  The  said  Caroline  filed  her  interplea  in  this  cause,  claim- 
ing the  notes  as  her  separate  estate. 

"  The  amount  due  the  defendant  Brown,  and  for  which 
the  notes  were  pledged,  has  not  been  paid." 


FEBRUARY  TERM,  1889. 


Rodman  v.  Hahvey. 


The  motion  was  denied,  and  the  plaintiff  having  excepted, 
appealed  to  this  Court. 

Mr.  J.  fT.  Smallj  for  the  plaintiffs. 

Mr.  Chas.  F.  Warren^  for  the  defendants. 

Merrimon,  J.  (after  having  stated  the  case  as  above).  The 
appellant  suggested  that  the  Court  should  have  found  the  facts 
of  the  proceedings,  but  this  suggestion  must  go  for  naught, 
because  it  is  stated  in  the  case  settled  on  appeal  that  they 
were  admitted.  This  Court  must  act  upon  the  case  settled. 
Accepting  the  facts  as  they  appear,  obviously  the  motion 
was  properly  denied.  It  did  not  appear  probable  that  the 
judgment  debtor  had  any  property,  rights  or  credits  as  to 
which  a  receiver  was  required.  The  notes  mentioned  were 
not  his,  but  belonged  to  his  wife.  The  mere  fact  that  they 
were  made  payable  to  the  husband  did  not  make  them  his, 
if  in  fact  they  were  the  property  of  the  wife,  and  that  they 
were,  was  admitted.  The  case  so  states.  Cunningham  v. 
BeU,  83  N.  C,  328;  Williams  v.  Grem,  68  N.  C,  183. 

A  receiver  will  not  be  appointed  as  of  course  in  such  pro- 
ceedings, but  only  when  it  appears  probable  that  one  is 
necessary  to  do  something  in  respect  to  the  property  of  the 
judgment  debtor,  to  the  end  it  may  be  properly  applied  to 
the  payment  of  the  judgment  of  his  creditor.  Coatea  v. 
Wilkes,  92  N.  C,  376. 

At  the  end  of  the  case  settled  on  appeal  appears  a  "  supple- 
mental statement "  of  suggested  assignments  of  error.  These 
we  cannot  consider,  because,  although  they  were  brought  to 
the  attention  of  the  Court,  it  declined  to  make  them  a  part  of 
the  case  settled  for  this  Court.  It  was  not  bound  to  do  so  nor  to 
send  up  a  statement  thereof  In  settling  the  case  as  required 
by  the  statute  {The  Code,  §  550),  the  Judge  will  consider  the 
statement  of  the  case  made  by  the  appellant  and  the  speci- 
fied amendments  proposed  and  objections  made  thereto  by 
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the  appellee,  but  is  not  bound  to  accept  such  statement  or 
the  amendments  proposed  as  true,  or  to  make  the  same  a 
part  of  the  case  settled.  From  them  and  data  and  facts 
within  the  knowledge  of  the  Judge,  he  must  settle  the 
exceptions  and  assignments  of  error.  Such  settlement 
imparts  absolute  verity,  while  it  remains  a  record,  and  this 
Court  considers  and  decides  the  questions  of  law  presented 
by  it,  and  none  others,  except  such  as  may  arise  upon  the 
face  of  the  record  proper. 

The  very  purpose  of  the  statute,  when  the  parties  diSer 
as  to  the  exceptions  and  assignments  of  error,  is  to  require 
the  presiding  Judge  to  determine — settle — what  they  are, 
with  reasonable  certainty  and  fullness.  Only  the  facts  nec- 
essary to  an  intelligent  understanding  of  the  questions  of 
law  intended  to  be  presented  should  be  stated  in  the  proper 
connection.  Of  course  "  the  written  instructions  signed  by 
the  Judge,  and  written  requests  for  instructions  signed  by 
the  counsel,  and  the  written  exceptions,  shall  be  deemed 
conclusive  as  to  what  such  instructions,  requests  and  excep- 
tions were";  because  the  statute  so  declares,  and  these,  when 
they  exist,  should  be  made  a  part  of  the  case  settled.  They 
constitute  certain  evidence.  The  statement  of  the  case  set- 
tled should  state  fairly  every  question  raised  by  the  appel- 
lant at  the  proper  time.  This  the  law  requires,  and  other- 
wise injustice  might  be  done.  But,  on  the  other  hand,  the 
Judge  should  not  allow  exceptions  and  assignments  of  error 
not  made  in  the  orderly  course  of  the  action.  In  appeals  the 
rights  of  the  appellee  must  be  observed  and  protected  as 
well  as  those  of  the  appellant.  State  v.  Ooochy  94  N.  C,  982; 
Tayloe  v.  Steamship  Co.^  88  N.  C ,  15. 

Affirmed. 
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JAMES  T.  RESPASS  v.  JOHN  G.  JONES. 

Deed — Execution — Registration — Cancellation  and  Re-execation 

— Fraud —  Trust. 

1.  Registration  is  necessary  to  perfect  the  title  intended  to  be  conveyed 

by  deeds. 

2.  After  the  delivery  of  a  deed,  as  between  the  vendor  and  vendee,  the 

contract  is  executed ;  and  if  it  should  be  lost  or  destroyed  before 
registration  without  any  fraudulent  purpose,  the  courts  will 
enforce,  it  either  by  decreeing  a  re-execution  and  a  registration  of 
a  copy,  or  declaring  the  vendor  a  trustee  of  the  legal  title,  and 
directing  him  to  make  a  conveyance. 

3.  Before  registration  the  deed  may  be  surrendered,  cancelled  or  changed 

in  any  way  that  may  be  agreed  upon  between  the  parties  thereto, 
so  far  as  it  affects  them. 

4.  Where  the  vendee,  before  registration,  erased  his  name  and  inserted 

that  of  his  wife,  with  the  purpose  of  putting  the  title  beyond  the 
reach  of  his  creditors,  but  this  was  not  known  to  the  vendor  until 
after  the  registration,  when  he  assented :  Held,  that  no  title  passed 
thereby,  and  the  courts  would  not  lend  their  aid  to  correct  the 
instrument  by  restoring  it  to  its  original  form. 

5.  Where  the  purchaser  of  lands,  having  himself  paid  the  consideration, 

procured  the  deed  to  be  made  to  a  third  party  for  the  purpose  of 
defeating  the  demands  of  his  creditors,  or  other  persons  who  may 
have  rights  therein,  the  Court  will  not  aid  him  by  declaring  and 
enforcing  a  resulting  trust  in  the  grantee  for  his  benefit. 

Civil  action,  for  the  recovery  of  land,  tried  before  Mont- 
gomtnryy  J.,  at  February  Term,  1888,  of  the  Superior  Court  of 
Beaufort  Couutv. 

The  plaintiflF  claims  title  to  two-thirds  of  the  land  in  con- 
troversy by  virtue  of  two  deeds — one  from  Alice  Jordan, 
dated  September  5,  1883,  and  the  other  from  Emma 
Beacham,  dated  August  3,  1883,  conveying  their  respective 
interests  in  said  land. 

The  defendant  claims  title : 

First,  under  a  deed  executed  to  him  on  the  21st  day  of 
March,  1867,  and  which  was  afterwards  changed  by  erasing 
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the  Dame  of  the  defendant  wherever  it  occurred  and  substi- 
tuting that  of  his  wife,  Ann  M.  Jones,  and  which  change, 
he  says,  was  made  "  ignorantly,  without  any  design  or  intent 
of  defeating  said  deed,  or  of  injuring  any  one,"  and  he  asks 
that  the  deed  "  be  restored  to  its  original  form  as  a  deed  to 
the  defendant."  This  deed  was  registered  November  26, 
1878. 

Second,  in  an  amended  answer,  he  claims  title  by  virtue 
of  a  deed  executed  by  W.  O.  Respass,  conveying  the  land  in 
question  to  his  daughters  Laura,  Alice  and  Emma,  the  con- 
sideration for  which  was  the  land  conveyed  by  him  to  said 
Respass ;  and  he  insists  that  this  deed  to  Laura,  Alice  and 
Emma  was  never  delivered  to  them,  but  was  intended  "  to 
place  the  title  in  said  land  in  the  said  children  to  hold  in 
trust  for  himself,"  and  he  asks  that  the  plaintiflF "  be  decreed 
to  convey  to  him  all  such  interest  as  plaintiff  may  have 
acquired  from  said  Alice  and  Emma  Jones."  This  deed  was 
registered  February  25,  1882. 

By  agreement,  a  jury  trial  was  waived  and  the  facts  were 
found  by  the  Court. 

The  following  is  so  much  of  the  case  on  appeal  as  is  nec- 
essary for  a  proper  understanding  of  the  questions  presented 
for  our  adjudication : 

On  the  21st  day  of  March,  1867,  W.  O.  Respass  was  the 
owner  of  the  land  in  dispute,  and  the  defendant  Jones  was 
the  owner  of  a  tract  of  land  in  Beaufort  County.  It  was  at 
the  time  agreed  between  W.  0.  Respass  and  the  defendant 
to  exchange  land,  and  in  pursuance  of  the  agreement  the 
defendant  executed  a  deed  to  said  Respass,  and  the  said 
Respass  executed  a  deed  to  the  defendant  Jones  The 
defendant  Jones  afterwards  altered  the  deed  made  to  him 
by  erasing  his  own  name  wherever  it  appeared  and  inserting 
that  of  A.  M.  Jones,  his  wife,  and,  in  this  altered  form,  the 
deed  was  proved  and  registered.  Ann  M.  Jones,  the  wife  of 
the  defendant,  died  intestate  in  LS80,  leaving  as  her  heirs- 
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atrlaw  Jas.  T.  Respass,  Josiah  Respass,  Jas.  J.  Respass  and 
Martha  E.  Respass  by  her  first  husband,  and  Henry  J.  B. 
Adams  and  J.  F.  Adams  by  a  second  husband,  and  Alice, 
Laura  and  Emma  Jones  by  her  last  husband. 

The  defendant  owned  no  other  land  in  1867  or  since,  and 
but  little  property  besides. 

The  plaintiffs  offered  in  evidence: 

First,  a  deed  irom  W.  0.  Respass,  conveying  the  land  in 
question  to  Emma,  Alice  and  Laura  Jones,  children  of  the 
defendant.  This  deed  was  dated  March  21,  1867,  but  was 
in  fact  executed  about  1875,  and  was  delivered  to  the  defend- 
ant and  acknowledged  by  the  grantor  and  registered  Feb- 
ruary 25,  1882. 

Secx)nd,  a  deed  from  Alice  (who  had  intermarried  with  one 
Jordan)  to  the  plaintiff,  dated  September  5,  1883,  convey- 
ing to  him  her  interest  in  the  land  in  dispute. 

Third,  a  deed  from  Emma  (who  had  intermarried  with 
one  Beacham)  to  the  plaintiff,  dated  August  3d,  1883,  con- 
veying to  him  her  interest  in  said  land. 

Fourth,  a  deed  from  Laura  (who  had  intermarried  with 
one  Topping)  to  the  defendant  Jones,  conveying  to  him  her 
interest  in  said  land. 

The  defendant  offered  in  evidence  a  note  from  plaintiff  to 
Emma  Beacham  for  the  payment  of  $100,  for  the  purchase 
of  the  land  mentioned  in  the  deed  of  August  3,  1883,  with 
an  endorsement  in  the  handwriting  of  J.  T.  Respass  as  fol- 
lows: "The  within  note  is  to  be  paid,  provided  a  good  title 
is  perfected  for  the  same  land,  otherwise  this  note  is  to  be 
returned  to  J.  T.  Respass,  and  is  not  to  be  collected." 

There  was  no  evidence  other  than  that  contained  in  the 
defendant's  examination  (presently  referred  to)  that  he  owed 
any  debts  in  18<)7.  There  was  no  evidence  of  an  actual 
delivery  of  the  deed  from  W.  O.  Respass  to  Laura,  Alice  and 
Emma  Jones,  or  that  it  was  ever  in  their  possession. 

The  defendant  offered  in  evidence  his  own  examination, 
taken  by  the  Clerk,  under  an  order  in  the  cause,  in  which 
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he  testified,  so  far  as  is  material,  that  the  two  deeds — one 
made  to  the  defendant  and  altered  by  substituting  the  name 
of  his  wife  for  his  own,  and  the  other  to  Alice,  Laura  and 
Emma  Jones,  both  dated  March  21,  1867 — conveyed  the 
same  land ;  that  the  latter  was  executed  and  delivered  six 
or  eight  years  after  the  former;  that  it  was  delivered  to  the 
defendant  and  not  to  his  children,  and  that  he  had  it  proved 
and  registered. 

In  answer  to  the  question,  "If  both  of  the  deeds  from 
W.  0.  Respass,  dated  March  21,  1867,  convey  the  same 
land,  what  reason  or  motive  had  you  for  procuring  the  exe- 
cution and  delivery  of  the  last  deed  ?"  he  said  :  "As  the  land 
which  I  gave  W.  0.  Respass  in  exchange  for  this  land  was 
in  my  own  name,  and  the  deed  from  W.  0.  Respass  had 
been  made  to  me  and  changed  to  my  wife,  and  I  believing 
that  a  transfer  from  me  to  her  without  a  valuable  considera- 
tion might  be  attacked  by  some  old  creditor,  I  had  a  deed 
made  from  W.  O.  Respass  to  my  children." 

In  answer  to  the  question,  "  Was  it  your  intention,  in 
having  the  latter  deed  executed  to  your  own  children,  to 
preclude  the  children  by  former  marriages?"  he  said :  "It 
was." 

He  also  testified  that  the  alterations  in  the  deed  made  to 
him,  by  erasing  his  own  name  and  inserting  that  of  his 
wife,  was  to  "  put  it  (the  land)  out  of  the  reach  of  my  (his) 
creditors."  The  altered  deed  was  not  seen  by  W.  0.  Respass 
till  after  it  was  registered,  and  it  was  altered,  proved  and 
registered  without  his  knowledge,  but  after  the  registration 
he  assented  to  it,  and  said  "  it  made  no  difference  to  him 
how  many  times  it  had  been  changed."  This  was  after  the 
registration  of  the  deed  to  the  children.  The  consideration 
of  the  deed  to  Ann  M.  Jones  was  the  exchange  of  the  land 
with  W.  0.  Respass,  and  the  children  had  no  interest  in  that 
land. 
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The  defendant  further  testified,  in  answer  to  questions  in 
regard  to  the  execution  of  the  deed  to  his  children:  *'I 
thought  the  title  would  be  in  W.  0.  Respass,  supposing  the 
deed  to  Ann  M.  Jones  had  been  destroyed  or  never  appeared ; 
at  the  time  the  second  deed  was  executed  I  had  not  made 
up  my  mind  which  one  to  place  of  record."  That  he  had 
no  intention  of  destroying  the  first  deed,  and  in  answer 
to  the  question  why  he  had  both  deeds  recorded,  said  that 
after  having  the  deed  to  his  wife  registered,  J.  T  Respass 
claimed  that  he  "  had  an  interest  in  the  land,  as  an  heir 
to  his  mother"  (wife  of  defendant),  and  he  concluded  to 
record,  and  did  have  recorded,  the  second  deed.  In  answer 
to  the  question,  "Why,  after  having  iho  same  placed  of 
record,  do  you  propose  to  avoid  the  second  deed  ?"  he  said: 
^'  It  is  my  intention  to  avoid  both  deeds  and  procure  a  fee- 
simple  title  for  the  land.  *  *  *  *  i  did  not  intend  to 
destroy  either  of  said  deeds ;  the  one  not  placed  of  record  I 
would  have  placed  about  the  house." 

Questions,  in  the  progress  of  the  examination  of  the 
defendant  Jones,  were  asked  and  objected  to,  but  no  excep- 
tions were  taken  and  no  point  in  relation  thereto  made  in 
this  Court. 

The  defendant  requested  the  Judge  to  find  as  a  fact, 
whether  or  not,  when  Jones  procured  the  deed  from  W.  O. 
Respass  to  his  children,  to  be  registered  and  executed,  he 
{Jones)  intended  an  advancement  to  his  children  to  take 
effect  at  once,  or  whether  he  intended  the  title  to  be  in  the 
children  in  fee,  in  trust  for  himself  during  his  life  and  then 
to  themselves. 

The  Judge  was  of  opinion  that  the  effect  of  the  convey- 
ance was  a  matter  of  law,  and  declined  to  do  so.  Defendant 
excepted. 

Defendant  then  offered  to  show  evidence  of  intention. 
Court  refused  to  hear  the  same.     Defendant  excepted. 

Upon  the  testimony  the  Court  found  the  following  facts: 
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1.  That  the  deed  from  W.  O.  Respass  to  John  G.  Jones 
was  altered  by  defendant  Jones  with  intent  to  put  the  title 
to  the  land  in  controversy  out  of  reach  of  his  creditors. 

2.  That  W.  0.  Respass  did  not  assent  to  or  ratify  the  alter- 
ation of  the  deed  to  Jones  before  the  registration  thereof. 

3.  That  Jones  procured  the  execution  of  the  deed  from 
W.  0.  Respass  to  Laura,  Alice  and  Emma  Jones  (defendant's 
children)  and  himself,  and  had  the  deed  proved  and  regis- 
tered. That  the  children  paid  nothing  of  value  therefor, 
and  the  consideration  was  paid  by  Jones. 

4.  That  the  defendant  Jones  was  in  possession  of  the 
land  in  controversy  at  the  time  he  took  deeds  from  Alice 
and  Emma,  and  at  the  time  of  the  execution  of  the  deed 
from  Laura  Jones  to  defendant. 

Upon  the  facts  so  found  and  admitted  the  Court  was  of 
opinion  that  plaintiff  was  entitled  to  recover,  and  gave 
judgment  as  set  out  in  the  record,  from  which  the  defendant 
appealed. 

Messrs.  J.  B.  Baiclidor  and  Jno.  DevereuZj  Jr.,  for  the 
plaintiff. 

Mr.  W.  B.  Rodman,  Jr.,  for  the  defendant. 

Davis,  J.  (after  stating  the  case  as  above).  In  addition  to 
the  fact  that  the  defendant  Jones  was  in  possession  of  the 
land  when  the  deeds  from  Alice  and  Emma  to  the  plaintiff 
were  executed,  which  fixed  him  with  notice  of  any  equity 
which  the  defendant  might  have,  it  appears  from  the  endorse- 
ment on  the  note  for  $100,  given  by  him  to  Emma, 
that  he  had  actual  knowledge  of  an  adverse  claim  to  the 
land,  and  that  even  the  sum  of  8100,  which  appears  to  have 
been  much  less  than  the  value  of  the  land,  was  not  to  be 
paid  if  he  failed  to  get  a  good  title,  and  if  his  claim  rested 
solely  upon  its  merits  he  would,  perhaps,  not  be  entitled  to 
recover ;  yet,  if  the  legal  title  is  in  him,  the  defendant,   if 
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guilty  of  any  fraud,  cannot  recover,  upon  the  well  settled 
principle,  that  the  Courts  will  not  give  aid  in  such  cases,  and 
the  legal  title  must  prevail.  We  can  hardly  conceive  of  a 
more  forcible  illustration  of  the  unyielding  nature  of  this 
rule,  than  is  to  be  found  in  the  decision  which  the  Court  felt 
"  compelled  "  to  make  in  York  v.  Merritt,  80  N.  C,  285. 

Conceding  it  to  be  settled  in  this  State  that  a  recovery  of 
land  may  be  had  upon  an  equitable  title  (Condry  v.  Cheshirey 
88  N.  C,  375)  let  us  ascertain,  first,  whether  the  legal  title 
is  in  the  plaintiff;  and  if  so,  second,  whether  the  defendant, 
who  is  asking  the  equitable  assistance  of  the  Court,  has  so 
soiled  his  own  hands  that  equity  will  not  touch  them,  to  aid. 

In  determining  the  first  question,  we  are  to  consider  the 
eflFect  of  the  deed  from  W.  O.  Respass  to  the  defendant,  and 
of  its  alteration,  for  if,  as  altered  and  registered,  it  passed  a 
good  title  to  Ann  M.  Jones,  the  defendant  would,  at  least,  be 
entitled  as  tenant  by  the  curtesy  to  hold  during  his  life,  and 
the  plaintiff  could  not  in  the  present  action  recover  the  inter- 
est acquired  from  his  vendors,  as  two  of  the  heirs-at-law  of 
the  said  Ann  M.  Jones. 

After  the  execution  and  delivery  of  a  deed  the  estate 
passes  out  of  the  grantor  and  vests  in  the  grantee,  to  be 
legally  perfected  by  registration.  If,  before  registration,  the 
deed  is  lost  or  destroyed,  such  loss  or  destruction  does  not 
restore  the  estate  to  the  grantor,  bugger  v.  McKesson^  100 
N.  C,  1. 

As  between  the  grantor  and  grantee  the  contract  has  been 
executed,  and  if  the  loss  or  destruction  has  been  the  result 
of  accident,  or  without  any  fraudulent  or  illegal  act  or  intent 
on  the  part  of  the  grantee,  the  Court  will  aid  in  perfecting 
his  title  by  one  of  two  modes,  as  was  said  in  TH/^Ieitw.  With- 
erspoon,  74  N.  C,  475:  either  by  setting  up  the  lost  deed  and 
registering  a  copy,  or  by  declaring  the  grantor  a  trustee  and 
compelling  a  conveyance  of  the  legal  title ;  but  the  legal  title 
is  not  perfected  till  registration,  though  when  registered  it 
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relates  back  to  the  date  of  its  execution.  McMillan  v.  Ed- 
wards, 75  N.  C,  81 ;  Morru  v  Ford,  2  Dev.  Eq,^412;  Waiker 
V.  CoUraine,  6  Ired.  Eq.,  79 ;  Phifer  v.  Barnhart,  88  N.  C,  333. 

We  take  it  as  settled  that  while,  by  execution  and  deliv- 
ery of  the  deed,  the  vendor  parts  with  all  power  and  control 
over  the  land  conveyed,  yet  before  probate  and  registration 
and  before  any  intervening  rights,  legal  or  equitable,  have 
accrued,  as  between  the  grantor  and  grantee,  the  deed  may 
be  surrendered  to  the  grantor  or  cancelled  or  changed  in 
any  w^ay  that  may  be  agreed  upon  by  them  Davis  v.  Inscoe, 
84  N  C,  396,  and  cases  there  cited. 

This  being  so,  the  deed  from  W  O.  Respass  to  the  defend- 
ant, though  passing  an  inchoate  title  which  was  never  per- 
fected by  registration,  and  which,  by  reason  of  the  altera- 
tions made  by  the  defendant,  could  not  be  registered  in  the 
form  as  executed  and  delivered,  never  became  operative, 
and  when,  at  the  instance  of  the  defendant,  and  by  his 
request,  the  deed  was  executed  by  W.  O  Respass  to  Alice, 
Emma  and  Laura  Jones,  and  proved  and  registered,  it  passed 
a  perfect  legal  title.  Hare  v.  Jemigan,  7()  N.  C,  471 ,  and  cases 
cited. 

The  deed  first  executed  to  the  defendant  having  been 
altered  by  him,  as  found  by  the  Court,  for  the  purpose  of 
putting  the  land  beyond  the  reach  of  his  creditors,  he  could 
•  not  now  invoke  the  equitable  aid  of  the  Court  to  have 
it  restored  to  its  original  form  and  registered  Davis  v.  Davis, 
6  Ired.  Eq.,  418;  York  v.  Merritt,  siijna. 

The  counsel  for  the  defendant,  in  his  well  considered  and 
elaborate  brief,  contends  "  that  the  alteration  by  Jones  was 
neither  in  fact,  nor  in  the  view  of  the  law,  fraudulent ;  that 
it  was  essentially,  and  in  equity  must  be  regarded  as,  an 
accident,  and  must  be  relieved  against,  as  any  other  accident 
would  be,  according  to  admitted  principles  of  courts  of 
equity." 

He  insists,  in  support  of  this  view,  that  "  it  is  in  evidence 
that  in  fact  he  (the  defendant)  owed  nothing,"  and  that  it  is 
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not  made  to  appear  that  there  were  any  creditors  to  be 
defrauded.  So  far  from  its  appearing;  from  any  evidence 
that  the  defendant  owed  nothing,  it  clearly  appears  from  his 
own  evidence  that  he  had  the  deed  altered  to  put  the  land 
beyond  the  reach  of  his  creditors,  and  his  own  statement 
sustains  the  finding  of  the  Court.  He  further  insists  that 
the  deed  could  not  be  fraudulent  as  to  creditors,  because  '*  the 
land  Whs  worth  only  (he  value  of  a  homestead,  and  the 
defendant  had  a  right  to  convey  his  homestead  even  against 
his  creditors." 

It  does  not  appear  when  the  alteration  in  the  deed  was 
naade;  but  it  was  executed  March  21,  1867,  anterior  to  the 
homestead,  and  if  the  alteration  was  made  with  a  fraudulent 
intent,  he  cannot  get  relief  against  the  legal  consequences 
of  his  own  act.  Having  for  a  fraudulent  purpose  lost  the 
legal  title,  the  Court  will  not  aid  in  its  restoration,  and  the 
authorities  cited  do  not  apply. 

But  it  is  insisted,  that  when  the  purchase  money  for  a 
tract  of  land  is  f>aid  by  one,  and  a  deed  therefor  is  taken  in 
the  name  of  another,  a  resulting  trust  arises  in  favor  of  him 
who  paid  the  purchase  money,  and,  therefore,  if  the  Court 
will  not  decree  a  restoration  of  the  deed  made  to  the  defend- 
ant, as  it  was  before  the  alteration,  yet,  inasmuch  as  the 
consideration  for  the  land  was  paid  by  the  defendant,  he 
should  be  allowed  to  show  that  the  land  was  conveyed  to  his 
children,  not  as  an  advancement,  but  to  be  held  in  trust  for  him. 
The  general  rule  is  as  insisted  upon  by  counsel  for  the  defend- 
ant, but  his  misfortune  is  that  the  fraudulent  device  by 
which  he  lost  the  legal  title  pervades  his  whole  case.  Having 
rendered  the  original  deed  to  himself  inoperative  by  erasing 
his  own  name  and  inserting  that  of  his  wife,  with  a  pur- 
pose to  put  the  property  *'out  of  the  reach  of  his  creditors," 
he  afterwards  procures  a  deed  to  be  made  to  his  own  chil- 
dren, as  he  himself  testifies,  for  the  purpose  of  precluding 
the  other  children  of  his  wife  by  former  marriages  from  par- 
ticipating as  heirs-at-law  in  the  inheritance  from  her;  and 
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the  arguments  in  the  able  and  learned  brief  of  counsel  are 
rendered  nugatory  by  the  fatal  facts  which  come  from  the 
defendant  himself. 

Affirmed. 


W.  P.  MIDGETT  and  wife  v.  R.  W.  WHARTON  and  others. 

Action  to  Recovej'  Land — Exceptions  in  Deeds. 

1.  An  answer  of  defendants  asserting  title  in  them  to  land  claimed  by 

plaintiff,  ioToIves  a  denial  of  plaintiff's  title,  and  plaintiff  mast 
prove  his  title,  even  though  it  appear  the  defendants  have  none. 

2.  When  land  sued  for  by  plaintiff  was  included  in  the  general  bounda- 

ries of  a  tract  described  in  the  deeds  under  which  he  claimed, 
but  there  was  a  reservation  in  one  of  the  deeds  constituting  his 
chain  of  title  excepting  the  land  heretofore  conveyed  by  T.  H.  S. 
to  other  parties,  and  f»y  B.  J.  M.  to  S.  M.  3f.,  and  by  J.  S.  M.^ 
and  thelocus  in  defendants'  possession,  and  to  which  their  answer 
averred  ownership  in  them,  was  identified  as  described  in  a  deed 
from  T.  H.  S.  to  a  son,  which  was  produced:  Held,  that  the  res- 
ervation was  g(KMl  against  plaintiff,  though  the  deed  from  T.  H. 
S.  was  fraudulent  and  void  as  to  creditors. 

Civil  action,  for  the  recovery  of  land,  tried  before  Qraves^ 
J.,  at  Fall  Term,  1887,  of  the  Superior  Court  of  Hyde  County. 

The  land,  whose  recovery  is  sought  in  the  action, 
belonged  to  one  Talbot  Selby,  and  the  plaintiffs  derive 
their  claim  of  title  thereto  by  virtue  of  a  sale  under  execu- 
tion by  the  Marshal  of  the  United  States,  made  on  Novem- 
ber 30,  18G8,  issued  upon  a  judgment  rendered  in  the  Cir- 
cuit Court  of  the  United  States  in  favor  of  Carly,  Howe  &  Co. 
against  the  said  Talbot  Selby,  and  a  deed  pursuant  thereto 
to  David  M.  Carter,  the  purchaser.  In  January,  1871,  Carter 
conveyed  the  land  to  Benjamin  J.  Midgett,  and  the  latter  and 
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wife,  on  May  1st,  1 876,  conveyed  to  Nancy  J.,  wife  of  W.  P. 
Midgett,  who  as  plaintiffs  prosecute  the  action,  by  a  deed  in 
which,  after  designating  boundaries,  the  premises  are  further 
described  as  "  the  lands  conveyed  by  E.  H.  Saunderson  to 
Talbot  H.  Selby,  and  sold  under  execution  by  D.  R.  Good-, 
loe,  United  States  Marshal,  and  conveyed  to  D.  M.  Carter, 
and  by  said  D.  M.  Carter  conveyed  to  Benj.  J.  Midgett  by 
deed  dated  January  1,  1887,  all  of  which  deeds  of  convey- 
ance are  duly  registered  in  the  Register's  oflBce  of  Hyde 
County."  Then  follows  this  clause  of  reservation:  "The 
lands  heretofore  conveyed  by  Talbot  H.  Selby  to  other  par- 
ties, and  by  said  Benj.  J.  Midgett  to  Samuel  M.  Mann,  and 
by  Joseph  S.  Mann,  are  excepted  from  the  operation  of  ihis 
deed." 

It  further  appears  from  the  finding  of  the  Court,  to  this 
end  a  jury  trial  having  been  dispensed  with  by  consent  of 
parties,  that  Talbot  Selby,  about  the  first  of  May,  1868,  made 
to  his  son,  Dixon  Selby,  a  deed  falsely  dated  in  March,  1861, 
executed,  in  fact,  after  the  levy  and  before  the  sale  under 
execution  by  the  Marshal,  purporting  to  pass  the  land  in 
dispute,  with  intent  to  defraud  the  creditors  of  the  grantor. 
In  November,  1875,  Dixon  Selby  "  made  a  mortgage  deed 
for  the  land  to  George  V.  Credle  to  secure  money  due  him, 
and  the  latter,  being  indebted  to  D.  M.  Carter,  deceased, 
assigned  the  secured  debt  and  delivered  possession,  which 
had  been  surrendered  by  Dixon,  to  the  defendant  R.  W. 
Wharton,  administrator  of  Carter. 

The  answer  of  the  defendants  asserts  the  title  to  so  much 
of  the  land  embraced  in  the  complaint  as  is  described  in  the 
two  deeds  from  Talbot  Selby  to  his  son  Dixon  Selby,  and 
from  the  latter  to  George  Credle,  to  be  vested  in  the  heirs-at- 
law  of  the  said  Carter,  and  disclaims  any  property  in  or 
possession  of  any  portion  outside  of  those  boundaries. 

There  was  judgment  for  defendants,  from  which  plaintiffs 
appealed. 
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Messrs.  C,  F.  Wairen  and  /.  H.  Small,  for  the  plaintiflfs. 
Mr.  F.  H,  Whiiaker,  for  the  defeudants. 

Smith,  C.  J.  (after  stnting  tlje  case).  There  setins  to  be 
but  one  defence.  That  is  mitnifestlv  untenable,  since  the 
ancestor  parted  with  all  his  estate  and  interest  in  the  lands 
acquired  under  the  Marshal's  dfe<l  in  his  deed  made  ihere- 
aftfr  ic)  Benjamin  J.  MidgvLi;  and,  if  comprised  within  the 
boundaries  of  his  deed  to  thtf  jtuie  plaintiff,  the  title  has 
been  transmitted  to  her.  The  claim  of  the  defendants  is 
thus  without  support,  and  if  this  were  the  only  issue  arising 
under  the  pleadings,  it  would  terminate  the  controversy. 
But  the  assertion  »f  title  in  the  defendants  involves  a  denial 
of  title  in  th<*  plaintiffs,  and  this  must  be  estabhshed  in  order 
to  a  recovery  of  the  land  so  adversely  claimed.  It  becomes 
necessary,  therefore,  to  inquire  into  the  sufficiency  of  the 
descriptive  words  contained  in  the  deed  to  the  feme  plaintiff, 
as  affected  by  the  clause  of  reservation,  for  if  this  be  inop- 
erative to  restrain  the  preceding  description  of  boundaries, 
the  land  in  dispute  is  conveyed  to  her.  This  is  the  only 
point  presented  in  the  record  for  our  determination. 

The  cases  which  have  been  decided  in  this  Court  in  which 
the  effect  of  such  an  exception  in  limiting  the  import  of 
words  that  define  a  boundary  within  which  it  is  contained, 
cited  in  the  argument  and  reviewed  in  Gudger  v.  Hensleyy  82 
N.  C,  4S1,  do  not  sustain  the  contention  that  such  an  excep- 
tion as  the  present  is  inoperative  and  void. 

In  McCoi'rnick  v.  Monro*"-,  1  Jones,  13,  the  exception  was, 
"including  two  hundred  and  fifty  acres  previously  granted, 
which  is  excepted  in  this  grant,"  and  it  was  held  to  be 
ineffectual  to  restrain  the  grant  and  exclude  any  portion  of 
the  territory  from  the  defined  boundaries,  the  exception 
being  too  vague  and  uncertain,  in  that  there  is  nothing  in 
the  grant  to  show  to  whom  the  land  had  been  previously 
granted,  nor  in  what  part  of  the  land  within  the  boundaries 
it  was  located. 


FEBRUARY  TERM,  1889.  17 

Alexander  v.  Davis. 

In  an  opinion  delivered  by  Pearson,  J.,  in  the  case,  he 
deems  even  this  general  expression  sufficient  to  admit  of 
identification  of  the  reserved  part  by  the  aid  of  external 
proofs,  the  production  of  which  rested  upon  the  defendant, 
upon  the  principle  "i(i  certmii  est  quod  cerium  reddi  potest'^ 
The  language  of  the  present  deed  in  designating  the  excluded 
parts  is  much  more  definite  and  plain  in  its  purpose,  for  it 
mentions  the  name  of  the  grantor,  and  the  deed  was  pro- 
duced at  the  trial,  and  is  among  the  findings  of  fact 
upon  which  the  ruling  complained  of  is  based.  So,  as  it 
was  capable  of  being  identified,  and  has  been  identified  by 
the  reference,  the  conditions  necessary  to  withdraw  the  part 
intended  to  be  excepted  are  met,  and  the  deed,  in  legal  effect, 
only  conveys  the  residue. 

The  plaintiff  not,  therefore,  obtaining  title  to  the  land 
mentioned  in  the  deed  of  Talbot  Selby,  cannot  recover  it  of 
the  defendants,  because,  irrespective  of  the  alleged  fraudu- 
lent intent  that  pervades  the  conveyance,  the  title  thereto 
does  not  vest  in  the  plaintiffs.  There  is  no  error,  and  the 
judgment  must  be  affirmed.  Affirmed. 


ALFRED  ALEXANDER  v.  L.  B.    DAVIS  and  wife,  ANN  E.  DAVIS, 

and  JOSHUA  B.  DAVENPORT. 

MarHed  Woman — Power  of  Appointment — Mortgage. 

"When  land  had  been  conveyed  by  A.  to  a  trustee,  in  trust,  to  be  held  to 
the  sole  and  separate  use  of  A.'s  wife  and  her  heirs,  free  from  any 
debts  or  contract  of  A.,  and  to  ''such  other  uses  as  she  may  at 
any  time  app<.)int  by  writing  signed  with  her  hand,  whether  by 
deed  attested  by  one  or  more  witnesses,  or  by  will,"  &c. :  Heldy 
that  a  mortgage,  with  power  of  sale  to  secure  a  debt,  made  by  A. 
and  wife,  attested  by  a  witness,  properly  proved,  with  private 
examination  of  wife,  and  registered,  was  valid,  and  that  the  pur- 
chaser at  a  sale  by  the  mortgagee  could  recover  possession  from 
A.  and  his  wife,  and  require  the  trustee  to  convey  his  legal 
estate. 

102—2 
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Civil  action  to  recover  land,  tried  before  Graves,  J.,  at 
Fall  Term,  1887,  of  the  Superior  Court  of  Washington 
County. 

The  following  are  the  facts  agreed : 

1.  In  August,  1808,  the  land  in  controversy  belonged  to 
L.  B.  Davis. 

2.  At  that  time  Davis  conveyed  the  said  land  to  the  defend- 
ant Davenport,  trustee,  by  deed  hereto  attached  and  made 
part  of  this  case,  marked  "  A." 

3.  Davis  and  wife  remained  in  possession  of  said  land 
from  August,  1868,  up  to  the  present  time. 

4.  On  May  20, 1886,  L.  B.  Davis  and  his  wife,  to  secure  a 
bond  due  by  them  to  Alexander  &  Woodley,  conveyed  the 
said  land  to  Alexander  &  Woodley  by  the  mortgage  deed 
hereto  attached  and  made  part  of  this  case,  and  marked 
"  B." 

5.  On  March  19,  1887,  Alexander  &  Woodlej^  in  accord- 
ance with  the  provisions  of  said  mortgage  deed,  sold  the  said 
lands  at  public  biddings  to  the  plaintiff  Alfred  Alexander, 
and  executed  to  him  the  deed  hereto  attached,  marked  "C." 

6.  Joshua  B.  Davenport  had  no  notice  whatever  of  the 
execution  by  Davis  and  wife  of  the  mortgage  deed  aforesaid, 
and  Alexander  &  Woodlev  had  no  actual  notice  of  the  exist- 
ence  of  the  deed  to  Davenport. 

7.  The  rental  value  of  the  said  land  is  fifty  dollars  per 
annum. 

8.  Davis  and  wife  have  refused  to  give  possession  after 
demand,  and  now  withhold  the  same,  and  Davenport  has 
refused  to  convey  the  legal  title  to  the  plaintiff. 

If  upon  these  facts  the  opinion  of  the  Court  be  with  the 
plaintiff,  judgment  is  to  be  rendered  in  his  favor  against 
Davis  and  wife  for  the  possession  of  the  land,  and  the  sum 
of  fifty  dollars  rent  due,  and  the  cost  of  this  action,  and 
against  Davenport  that  he  convey  the  legal  title  to  the 
plaintiff;  otherwise,  judgment  shall  be  rendered  that  the 
defendants  go  without  day  and  recover  their  costs. 
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The  defendant  Ann  E.  Davis  is  the  wife  of  the  defendant 
L.  B.  Davis,  and  the  deed  referred  to  and  marked  "  A  "  con- 
tains the  following : 

"  In  trust,  that  the  said,  Joshua  B.  Davenport  will  hold  the 
said  Cool  Spring  tract  to  the  sole  and  separate  use  of  my 
wife,  the  said  Ann  Elizabeth  Davis,  and  her  heirs  free  and 
discharged  from  any  debts,  control  or  liability  of  me  her 
said  husband,  and  also  to  any  such  use  or  uses  as  she  may 
at  any  time  appoint  by  writing  signed  with  her  hand,  whether 
by  deed  attested  by  one  or  more  witnesses  or  by  will  executed 
in  the  manner  required  for  the  execution  of  wills." 

The  mortgage  deed  marked  "  B  "  was  executed  by  L.  B. 
Davis  and  Ann  E.  Davis  his  wife  to  M.  M.  Alexander  and 
T.  M.  Woodley,  to  secure  the  payment  of  the  sum  of  $500, 
with  power  of  sale  in  default  of  payment  upon  the  terms 
mentioned  in  the  deed.  This  deed  was  witnessed  by  A. 
Armstrong.  The  private  examination  of  the  feme  defend- 
ant was  properly  taken  and  the  deed  properly  proved  and 
registered.  The  land  was  sold  by  the  mortgagees  in  accord- 
ance with  the  power  of  sale  contained  in  the  mortgage  deed, 
and  the  plaintiff  became  the  purchaser  and  the  land  was 
duly  conveyed  to  him  by  the  mortgagees. 

There  was  judgment  for  the  plaintiff  and  appeal  by 
defendants. 

Messrs.  W.  D.  Pruden  and  C.  L.  Pettigrew,  for  the  plaintiff. 
Messrs.  J.  E,  Moore  (by  brief)  and   C.  F.  Warren,  for  the 
defendants. 

Davis,  J.  (after  stating  the  case).  It  is  insisted  for  the 
defendants  that  "  the  power  of  the  wife  was  to  appoint  to  a 
use  or  uses  by  deed  or  will  "  executed  in  the  manner  directed 
by  the  deed  from  L.  B.  Davis  to  the  trustee  Davenport,  and 
that  the  mortgage  is  not  such  an  execution  of  the  power  as 
was  contemplated  and  authorized,  and  that  it  is  inoperative 
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to  convey  the  land.  It  is  also  objected  that  the  trustee  did 
not  join  in  the  deed. 

The  trustee  held  the  naked  legal  title  for  the  purposes  set 
out  in  the  deed,  and  upon  the  conveyance  by  the  wife  in  con- 
formity with  the  requirements  of  the  deed  the  legal  title 
should  follow. 

Conceding,  as  was  held  in  Hardy  v.  HoUyf  84  N.  C,  661, 
that  the  power  of  disposition  by  the  wife  is  not  absolute, 
but  is  limited  to  the  mode  and  manner  pointed  out  in  the 
deed  made  for  her  benefit,  in  the  case  before  us  there  was  a 
compliance  with  every  requisite  of  the  deed  and  every 
requirement  of  law  necessary  to  give  effect  to  the  disposition 
of  the  use  made  by  her.  Newhart  v.  PeierSy  80  N.  C,  166, 
and  cases  there  cited  ;  Frazier  v.  Browalow,  3  Ired.  Eq.,  237 ; 
Miller  v.  Bingham^  1  Ired.  Eq.,  423;  Newlin  v.  Freeman^  4 
Ired.  Eq.,  312. 

It  is  said  by  counsel  for  defendants  that  "  the  power  to  sell 
does  not  convey  ordinarily  a  power  to  mortgage."  Admit 
this  to  be  so  in  conveyances  to  trustees  for  purposes  of  sale 
only,  the  deed  to  Davenport  is  very  different;  it  conveys  to 
him  the  mere  legal  title,  to  be  held  for  the  feme  defendant 
and  to  such  "  use  or  uses  as  she  may  at  any  time  appoint" 
in  the  mode  designated.  The  absolute  power  of  disposal  is 
in  her  limited  only  by  the  mode  pointed  out,  and  by  it  the 
trustee  is  not  required  to  join  in  the  deed. 

The  husband  and  wife  can  by  deed  of  mortgage,  executed, 
proved  and  registered  as  required  by  law,  convey  the  wife's 
lands  and  subject  them  to  the  payment  of  debts  or  other 
liabilities.  NewhirtY.  Peters^  t^vpra;  Norris  v.  Luther,  101  N. 
C,  in(>,  and  cases  cited.  This  is  also  sustained  by  Hardy  v. 
Holly,  and  the  authorities  there  cited.  No  question  was 
made  in  the  ruling  in  that  case  as  to  the  power  of  the  wife 
to  make  a  mortgage,  but  there  was  a  failure  to  comply  with 
the  provisions  of  the  instrument  creating  the  separate  estate 
of  the  wife.    That  is  not  so  here. 

There  is  no  error.  Affirmed. 
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JOHN  S.  McKOY,  Adm'r,  &c.,  v.  GUIRKIN  &  CO. 

Lfgacy — Afserd  to — Parties. ' 

1.  Where  a  testator  living  in  another  State  left  a  will  which  was  admit- 

ted to  probate  in  that  State  and  also  in  this,  gave  a  sum  of  money 
to  A.,  in  trust  for  the  benefit  of  B.,  both  of  this  State,  the  interest 
to  be  paid  to  B.  during  her  life,  and  at  her  death  the  trustee  to 
distribute  the  principal,  according  to  her  judgment,  for  the  bene- 
fit of  the  poor  of  the  county  where  A.  and  B.  lived,  and  the  execu- 
tor who  qualified  in  the  State  of  testator's  domicile  paid  over  the 
amount  of  the  legacy  to  the  trustee,  who  deposited  a  part  of  it 
with  the  defendant^  brokers,  who  lived  in  this  State,  and  A.  hav- 
ing died  without  disposing  of  the  sum  so  deposited,  and  B.  having 
never  died:  Held,  that  an  administrator  cu7n  testamento  annexo 
in  this  State  could  not  sustain  an  action  for  that  sum  against  the 
brokers.  If  entitled  to  the  possession  of  the  fund  at  all,  his  remedy 
w6uld  have  been  against  the  personal  representative  of  the  trustee, 
and  not  against  the  defendants,  who  were  his  agents. 

2.  With  the  parties  then  before  the  Court,  it  was  error  to  adjudge  a  final 

disposition  of  the  fund,  and  the  action  should  have  been  dismissed. 

8.  When  an  executor  assents  to  a  legacy  given  for  life,  with  a  remainder 
over,  the  assent  extends  to  the  remainder,  and  the  executor 
becomes  functus  in  respect  to  the  legacy ;  though  the  rule  is  other- 
wise if,  by  the  terms  of  the  will,  the  executor  is  required  to  exe- 
cute trusts  attached  to  the  ulterior  disposition,  when  the  executor 
may  sue  for  and  recover  the  fund  after  the  expiration  of  the  life 
estate. 

Civil  action,  tried  before  Montgomery ^J.^  at  Spring  Term, 
1888,  of  the  Superior  Court  of  Pasquotank. 

John  A.  Gambrill,  having  his  domicile  in  the  city  of  Bal- 
timore, Maryland,  died  on  October  1,  1878,  having  naude 
a  will  ill  form  to  pass  his  estate,  and  appointing  Robert 
Johnson  his  executor,  which  was  proved  in  the  proper  court 
in  that  State,  and  the  executor  accepteci  its  tiustand  pro- 
ceeded to  cany  into  effect  (he  dispositions  of  property  con- 
tained in  the  will  and  settle  the  estate.  Among  many  pecu- 
niary bequests  therein  made,  is  one  in  these  words: 
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"  I  give  in  trust  to  Mrs.  Mary  A.  Morgan,  for  the  benefit 
of  Mrs.  Mary  Scott,  daughter  of  Mrs.  Elizabeth  Carlwright, 
deceased,  all  of  Pasquotank  County,  North  Carolina,  the 
sum  of  one  thousand  (1,000)  dollars,  the  interest  to  be  paid 
her  during  her  life,  and  at  her  decease  Mrs.  Morgan  to  dis- 
tribute the  principal,  as  her  judgment  may  determine,  for 
the  benefit  of  the  poor  of  said  county." 

The  executor  pai<l  over  the  legacy  to  the  trustee  Mary  A., 
who,  up  to  the  time  of  her  death  in  1885,  paid  over  to  Mary 
Scott,  the  beneficiary,  and  the  latter  has  since  received,  up 
to  her  own  death,  on  the  2<)th  <iay  of  February,  1887,  the 
accrued  interest  on  the  fund.  The  defendant  firm,  as  the 
depositary  of  the  fund,  now  holds  the  sum  of  eight  hundred 
and  seventy-five  dollars,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  thereon,  for  which  it  is  ready  to  account 
to  the  person  legally  entitled  thereto  Mary  A.  Morgan 
made  no  disposition  of  the  fund  during  her  life-time,  nor 
could  she  appropriate  it  until  the  death  of  the  beneficiary 
for  whom  it  was  held  in  trust,  and  who  was  entitled  to  the 
interest  accruing  during  her  life. 

The  will,  properly  authenticated,  has  been  before  the  Pro- 
bate Judge,  admitted  to  probate  in  the  county  of  Pasquo- 
tank, and  letters  of  administration  cam  testamento  annexo 
issued  to  the  plaintiff*,  who  seeks  in  this  action  to  recover  the 
moneys  for  the  estate  of  the  testator  from  the  defendants,  with 
whom  it  was  deposited  by  the  trustee,  on  the  ground  that 
the  ulterior  disposition  cannot  now  be  made,  and  the  bequest 
over  has  become  void. 

Upon  these  facts  the  Court  ruled  that  the  plaintiff"  could 
not  maintain  the  action,  and  proceeded  to  appoint  the 
Board  of  Commissioners  of  Pasquotank  as  trustee,  in  place 
of  the  deceased  Mary,  vesting  it  with  authority  to  collect 
the  moneys  and  appropriate  them  according  to  the  direc- 
tions of  the  testator. 

From  this  judgment  the  plaintiff*  appeals. 
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Mr.  E,  R  AyoUetty  for  the  plaintiff. 
No  counsel  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  ease).  It  is  plain,  if  the 
plaintiff  in  his  representative  capacity  is  entitled  to  the  pos- 
session of  the  fund,  his  remedy  is  against  the  personal  rep- 
resentative of  the  deceased  trustee,  for  whom,  under  the 
contract  of  deposit  with  the  defendants,  Guirkin  &  Co.,  as 
agents,  they  hold,  and  not  against  the  agents  themselves, 
the  latter's  possession  being,  in  legal  effect,  that  of. their 
principal,  to  whose  right  such  personal  representative  suc- 
ceeds. 

Affirming  the  ruling  against  the  plaintiff,  the  action 
properly  terminated,  and  it  was  error,  with  the  parties  then 
before  the  Court,  to  proceed  to  make  a  final  disposition  of 
the  fund. 

But  can  the  plaintiff  recover  the  fund  for  the  testator's  estate 
from  the  personal  representative  of  the  deceased  trustee?  This 
question  must,  in  our  opinion,  be  answered  in  the  negative. 

It  has  been  settled  by  repeated  adjudications  in  this  Court, 
supported  by  sound  reasoning,  that  when  an  executor  assents 
to  a  legacy  given  for  life  with  remainder  over,  the  assent 
extends  also  to  such  remainder,  and  his  control  over  it  ceases, 
and  having  nothing  further  to  do  he  becomes  so  far  functus 
offidOf  and  the  successive  legatees  must  adjust  their  respective 
claims  among  themselves.  Javus  v.  Masters,  3  Murph.,  110; 
Ingrams  v.  Terry,  2  Hawks,  122;  Alston  v.  Foster,  1  Dev.  Eq., 
337;  Smith  v.  Barham,  2  Dev.  Eq.,  420;  Burnett  v.  Roberts, 
4  Dev.,  81;  Saunders  \.  Gatlm,  1  D.  &  B.  Eq.,  80;  Conner  v. 
Satchwdl,  4  D.  &  B.,  72 ;  Lewis  v.  Smith,  ibid.,  326. 

If,  however,  the  specific  thing  bequeathed  for  life,  with  a 
remainder,  which  in  terms  requires  the  restoration  of  the 
property  to  the  executor  to  enable  him  to  execute  the  trusts 
attached  to  the  ulterior  disposition,  the  executor  may  sue 
and  recover,  the  assent  in  such  case  being  limited  to  the 


24  IN  THE  SUPREME  COURT. 


MCKOY  V,   GUIRKIN. 


vesting  of  the  life  estate  only.     Dimuiddie  v.  Corrington,  2 
Car.  Law  Rep.,  469  (Bat.  Edition),  355. 

Thus,  where  the  bequest  was  of  slaves  and  other  personal 
property  to  the  wife  for  life,  to  be  sold  after  her  death  and 
the  proceeds  divided  among  the  testator^s  children,  the  ex^- 
utor  may  sue  and  recover  them,  and  if  they  have  been  con- 
verted by  the  life  tenant  to  her  use,  may  recover  the  value 
thereof.     Al/en  v.  Watson,  1  Murph.,  189. 

This  is  necessary  to  the  full  execution  of  the  trusts  assumed 
by  the  executor,  and  the  assent  inures  only  to  the  possession 
and  use  of  the  property  for  the  tenant's  life.  James  v.  Mas- 
ters, 3  Murph.,  110. 

The  facts  of  the  present  case  bring  it  under  the  present 
rule,  which  leaves  the  fund  at  the  absolute  disposal  of  the 
trustee  for  the  poor  of  the  county,  and  no  trusts  abide  upon 
the  executor  after  the  payment  over  of  the  money,  for  the 
discharge  of  which  he  can  demand  its  restitution.  Where 
the  cause  is  properly  constituted  in  Court,  and  the  parties 
claiming  the  fund  are  present  in  the  action,  so  that  a  deter- 
mination of  the  controversy  will  bind  all,  it  may  be  decided 
whether  the  bequest  for  the  benefit  of  the  poor  is  valid,  or 
must  return  to  legatees  under  the  will  or  to  the  testator's 
next  of  kin,  and  it  would  be  premature  in  us  to  anticipate 
its  solution. 

The  action  must  be  dismissed,  and  it  is  so  adjudged. 

Dismissed. 
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H.  W.  HARRISON,  Guard'n,  v.  J.  H.  HOFF. 
Appeal — Undertaking — Practice  in  Supreme  Court. 

While  the  statute  passed  at  the  recent  (1889)  session  of  the  General 
Assembly  provides  that  the  Supreme  Court  may  allow  an  under- 
taking on  appeal  to  be  filed  in  that  Court,  the  power  thus  con- 
ferred will  not  be  exercised  unless  the  appellant  shows  a  reason- 
able excuse  for  his  failure  to  give  the  undertaking  within  the  time 
prescribed  by  The  Code,  g^  549,  552. 

This  was  a  motion  by  appellee  to  dismiss  the  appeal,  and 
a  counter  motion  by  appellant  to  be  allowed  to  lile  under- 
taking in  this  Court. 

At  the  present  term,  appellee  therein  moved  to  dismiss 
tills  appeal  upon  the  ground  that  the  undertaking  on  appeal 
was  not  iiled  within  ten  days  next  after  the  rendition  of  the 
judgment  appealed  from  at  the  lasi  Fall  Term  of  the  Court 
wherein  it  was  given,  which  ended  on  the  23d  day  of  Octo- 
ber. 1888. 

It  appears  that  such  undertaking  was  not  given  within 
that  time,  but  was  filed  on  the  12rh  day  of  November  next 
thereafter,  and  the  appellant  insists  that  he  lias  shown 
reasonable  excuse  for  such  delaj'  in  filing  the  same,  and 
asks  this  Court  to  allow  and  treat  it  as  sufticient. 

The  substance  of  the  affidavit  filed  by  the  plaintiff  appel- 
lant, which  is  the  basis  of  the  opinion  of  this  Court,  is  as 
follows  : 

That  as  soon  as  the  appeal  was  taken  from  the  judgment 
rendered  against  him  in  the  Couit  below,  he  "  tried  to  give 
his  bond  constantly  before  the  adjournment  of  the  Court, 
but  l)is  attornej^s  were  continuously  engaged ;  that  tlie  Clerk 
was  also  verj^  much  engaged,  and  left  his  office  immediately 
after  adjournment."  On  Wednesday  thereafter  the  affiant 
came  to  the  county-seat  pre]»ared  to  give  the  required  appeal 
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bond,  and  was  informed  by  the  brother  of  the  Clerk  that  the 
latter  was  not  in  town,  and  would  not  return  until  after  the 
election  day,  which  was  the  tenth  day  after  the  ndjournment 
of  Court;  that  the  Clerk  was  not  at  his  oflBce  on  that  day, 
and  that  he  (clerk)  lives  twelve  miles  frotn  the  court-house. 
The  affiant  came  back  again  on  the  following  Saturday  and 
Tuesday,  and,  the  Clerk  being  absent,  could  not  get  into  the 
office.  Both  of  his  attorneys  were  absent,  and  he  used  every 
means  in  his  {»ower  and  in  his  knowledge  to  perfect  the 
appeal  by  filing  the  undertaking  in  time.  The  appeal  bond 
was  actually  given  to  the  Clerk,  with  good  and  sufficient 
security,  and  duly  approved  by  the  Clerk,  on  Wednesday 
thereafter,  being  the  eleventh  day  after  the  adjournment  of 
Court,  though  he  does  not  know  at  what  time  the  Clerk  put 
the  bond  among  the  papers  in  the  case  and  marked  it 
"filed." 

Counter  affidavits  were  also  filed  by  defendant. 

Messrs.  C.  L.  Peltigrew  and  A,  W.  Haywood,  for  tlie  plaintiff. 
Mr,  A,  0.  Gaylordf  for  the  defendant. 

Mi:itRiM()N,  J.  (after  stating  the  case).  Under  the  strict 
statutory  provision  applicable  (The  Code,  §§549,  552),  the 
appellee  would  be  entitled  to  have  his  motion  allowed  for 
the  cause  assigned,  as  has  been  decided  by  many  cases,  and 
the  appellant  would  lose  his  appeal,  unless,  for  good  cause 
shown,  he  should  be  allowed  to  bring  it  into  tias  Court  by 
the  writ  of  certiorari. 

But  the  General  Assembly  has  modified  the  rigor  of  the 
statute  by  an  act  passed  at  its  present  session,  ratified  (»n  the 
Kith  day  of  February,  1889,  which,  among  other  things, 
provides  as  follows:  "  And  when  no  undertaking  on  appeal 
has  been  filed,  or  dei)osit  made,  before  the  record  of  the  case 
is  traui^mitted  to  the  Supreme  Court,  the  Supreme  Court 
may,  in  its  discretion,  thereafter  allow,  on  such  terms  as  may 
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seem  best  (just),  the  appellant  to  file  an  undertaking  on 
appeal,  or  make  the  def)Osit.  The  provisions  of  this  act  shall 
apply  to  cases  now  pending  in  the  Supreme  Court."  The 
authority  thus  conferred  upun  this  Court  is  remedial  in  its 
nature,  broad  and  comprehensive,  and  embraces  pending 
cases,  and  it  is  to  be  exercised  in  the  just  discretion  of  the 
Court.  The  purpose  is  to  give  it  power  to  reh'eve  an  appel- 
lant chargeable  with  excusable  laches,  not  gross  neglect. 

Whether  the  power  will  or  will  not  be  exercised  must 
depend  largely  upon  the  facts  and  circumstances  of  each 
case  It  may  be  said,  hoAvever,  that  in  all  cases  the  appellant 
must  show  reasonable  excuse  for  his  failure  to  give  the 
undertaking  promptly,  as  required  by  law,  else  relief  will 
not  be  granted.  It  is  no  part  of  the  purpose  of  the  statute 
to  excuse  or  encourage  gross  neglect. 

It  appears  sufficiently  in  this  case  that  the  appellant  took 
his  appeal  in  good  faith ;  that  he  made  diligent  effort,  from 
time  to  time,  to  give -the  undertaking  on  appeal,  but  was 
prevented  by  causes  that  need  not  be  adverted  to  here ;  that  he 
did  give  the  same  without  serious  delay  or  prejudice  to  the 
appellee.  In  our  judgment,  reasonable  excuse  is  shown  for 
the  delay,  and  the  undertaking  filed  must  be  accepted  and 
deemed  sufficient,  and  the  appeal  disposed  of  as  if  the  under- 
taking had  been  filed  within  the  time  prescribed  by  law. 

Motion  to  diamiss  refused^  and  appellant  allowed  to  file  under- 
taking. 
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JOHN  L.  HINTON  v.  E.  A.  LEIGH  et  al. 

Mortgage — Deed —  TmH—  Regittration — Notice —  Oreditors — 

Purchasers  for  Value. 

L.  being  indebted  to  H.,  conveyed  to  him  lands  as  security,  and  subse- 
quently conveyed  the  same  lands  to  a  trustee  to  secure  other 
creditors,  under  which  there  was  a  sale,  and  one  of  the  last  secured 
creditors  became  purchaser.  The  mortgage  to  H.  was  not  regis- 
tered until  the  day  after  the  deed  in  trust;  the  latter,  however, 
recited  the  fact  of  the  conveyance  (mortgage)  to  H. ,  and  in  the 
tenendum  clause  contained  a  statement  that  the  lands  conveyed, 
*'  and  as  they  are  herein  described,"  should  be  held,  &c.:  Held, 

1.  That  the  mortgage  to  H. ,  not  being  registered  until  after  the  deed  in 

trust,  was  inoperative  as  to  the  latter. 

2.  That  the  legal  effect  of  the  recitals  and  provisions  in  the  deed  in  trust 

was  to  create  a  charge  upon  the  lands  for  the  payment  of  the 
debt  intended  to  be  secured  by  the  mortgage,  which  the  Court 
would  enforce  by  requiring  the  purchaser  to  pay  the  debt  or  by 
directing  a  resale  for  that  purpose. 

3.  No  actual  notice,   however  clear,   of  an  unregistered  mortgage  or 

deed  in  trust,  will  operate  to  the  prejudice  of  creditors  or  pur- 
chasers for  value. 

This  is  a  civil  action,  which  was  tried  before  MacRaey  J., 
a  trial  by  jury  being  waived,  at  Fall  Term,  1888,  of  Per- 
quimans Superior  Court. 

It  appears  that  the  19th  day  of  August,  1878,  the  defend- 
ant, A.  E.  Leigh,  as  was  said,  was  indebted  to  the  plaintiff  in 
the  sum  of  $7,500,  and  on  that  day  executed  to  him  a  deed 
of  mortgage  to  secure  that  indebtedness,  whereby  he  con- 
veyed sundry  tracts  of  land,  designated  as  the  "  Stephenson 
Point  farm,"  the  ''  Barclift  tract,"  and  the  "  Mullen  tract," 
and  this  deed  was  proven  and  registered  on  the  5th  day  of 
March,  1879,  the  day  next  after  the  deed  of  trust,  presently 
to  be  mentioned,  was  registered.  The  plaintiff  abated  $1,500 
of  the  debt  secured  by  this  mortgage,  this  sum  being  usurious. 
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Afterwards,  the  defendant  Leigh  being  indebted  as  receiver 
to  James  Leigh  in  the  sum  of  $11,600,  executed  his  deed  of 
trust  to  secure  the  same  and^a  debt  to  another  person,  to  S. 
B.  Harrell,  trustee,  on  the  3d  day  of  March,  1879,  and  the 
same  was  proven  and  registered  on  the  4th  of  the  same 
month,  one  daj'  before  the  mortgage  mentioned  above  was 
registered.  This  deed  of  trust  contained  a  power  of  sale^ 
and  embraced  the  same  tracts  of  land  embraced  by  the 
mortgage  above  mentioned,  and  sundry  other  tracts,  and  the 
part  thereof  material  here  is  as  follows: 

"Be  it  known,  that  the  several  tracts  of  land  described 
herein,  designated  herein  as  numbers  one,  two  and  three, 
and  known  as  the  Stephenson  Point,  the  Mullen  and  the 
Barclift  tracts,  have  been  heretofore  conveyed  by  deed  in 
trust  to  secure  the  payment  of  a  debt  due  to  John  L.  Hin- 
ton,  for  the  sum  of  $7,500,  or  about  that  sum.  That  the  tract 
herein  described  and  designated  as  number  four,  known  as  the 
Sutton  tract,  has  been  heretofore  conveyed  by  deed  in  trust  to 
secure  a  debt  to  B.  W.  Thach,  for  the  sum  of  $3,000,  and  some 
interest  due  thereon,  the  same  a  part  of  the  purchase  money  or 
consideration  for  the  purchase  thereof,  and  the  same  is  further 
encumbered  and  subject  to  a  deed  in  trust  executed  to  secure  a 
debt  due  to  Willie  Riddick  for  about  the  sum  of  $4,000; 
and  the  tracts  numbered  herein  as  numbers  five  and  seven, 
and  known  and  designated  as  the  Layden  tract,  the  Sumner 
tract  and  the  Charles  Sumner  tract,  having  been  conveyed 
to  secure  the  payment  of  two- notes  due  to  C.  W.  Grandy  & 
Sons,  of  Norfolk,  Va.,  dated  the  21st  day  of  June,  1878,  one 
for  the  sum  of  $3,315,  payable  on  the  14th  day  of  Octo- 
ber, 1878,  and  the  other  for  the  sum  of  $5,351,  both  draw- 
ing interest  from  their  dates  at  the  rate  of  eight  per  cent. 
per  annum — the  said  deed  in  trust  mentioned  having  been 
proved  and  registered  in  the  county  of  Perquimans,  and 
reference  is  made  to  the  said  deed  for  further  particulars. 
To  have  and  to  hold  each  and  every  of  the  tracts  and  par- 
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eels  of  land  (eight  in  number)  herein  described  and  as  they 
are  herein  described,  together  with  all  and  singular  the 
improvements,  privileges  and  appurtenances  thereto  belong- 
ing, or  in  anywise  appertaining  to  the  same  or  either  of  them, 
to  him  the  said  S.  B.  Harrell,  his  heirs  and  assigns,  in  fee 
forever. 

"In  special  trust  and  confidence  nevertheless,  and  for  the 
uses  and  purposes  herein  expressed  and  no  others,  that  is  to 
say,"  &c. 

Afterwards,  on  the  20th  day  of  November,  1884,  the  said 
Harrell,  trustee,  sold  the  lands  embraced  by  the  mortgage 
mentioned,  and  designated  as  one,  two  and  three,  according 
to  the  terms  of  the  trust  therein,  to  satisfy  the  debt  men- 
tioned due  to  James  Leigh  (who  had  before  that  time  died), 
and  the  defendant  Mary  E.  Robinson,  who  is  his  sole  next 
of  kin  and  heir-at-law,  became  the  purchaser  thereof,  at  the 
price  of  $9,905,  which,  it  seems,  was  not  enough  to  pay  the 
debt  last  above  mentioned. 

This  action  is  brought  by  the  plaintiff  to  obtain  judgment 
for  $6,000  of  the  debt  secured  by  the  deed  of  mortgage  first 
above  mentioned,  and  to  have  the  tracts  of  land  mentioned 
in  the  deed  of  mortgage  sold  by  order  of  the  Court  to  pay 
his  debt,  and  for  general  relief.  The  defendant  Robinson 
contends  that  the  deed  of  mortgage  is  void  as  to  the  debt 
due  to  the  administrator  of  James  Leigh,  and  as  to  herself 
as  purchaser. 

Upon  the  material  facts  above  stated  substantially,  the 
Court  gave  judgment,  whereof  the  following  is  a  copy: 

"1.  That  the  plaintiff  recover  of  the  defendant  E.  A. 
Leigh  the  sum  of  six  thousand  dollars. 

"  2.  For  the  cost  of  this  action,  to  be  taxed  by  the  Clerk 
of  this  Court. 

"3.  That  the  mortgage  of  E.  A.  Leigh  to  John  L.  Hintoa, 
dated  August  19, 1878,  and  registered  March  5,  1879,  is  not 
a  prior  lien  to  the  mortgage  of  E.  A.  Leigh  to  L.  B.  Harrell, 
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trustee,  dated  March  3,  1879,  and  registered  March  4,  1879, 
on  the  property  therein  conveyed  ;  and 

"4.  The  plaintiff  is  not  entitled  to  the  relief  demanded 
against  the  defendants  C.  H.  Robinson  and  wife  Mary  E. 
Robinson." 

From  this  judgment  the  plaintiff,  having  excepted, 
appealed  to  this  Court. 

Mr.  W.  D.  Pruden,  for  the  plaintiff. 
Mr,  E,  F.  AydkUy  for  ihe  defendants. 

Merrimon,  J.  (after  stating  the  case).  The  statute  (TAc 
Codey  §  1254)  declares  that  "  no  deed  of  trust  or  mortgage 
for  real  or  personal  estate  shall  be  valid  at  law  to  pass  any 
property  as  against  creditors  or  purchasers  for  a  valuable  con- 
sideration from  the  donor,  bargainor  or  mortgagor,  but  from 
the  registration  of  such  deed  of  trust  or  mortgage  in  the  county 
where  the  land  lieth,"  &c.  Hence  it  is  the  registration  of 
deeds  of  trust  and  mortgages  that  gives  them  operative 
effect  as  against  creditors,  to  be  affected  adversely  by  them 
and  purchasers  for  a  valuable  consideration,  and  registration 
is  necessary  for  that  purpose. 

The  mortgage  of  the  plaintiff  was  prior  in  date  of  its  exe- 
cution to  that  of  the  deed  of  trust  in  question,  but  it  was 
registered  subsequently  to  the  registration  of  the  deed  of  trust. 
It  is  clear,  therefore,  that  the  mortgage  was  invalid  and  inop- 
erative as  against  the  deed  of  trust  and  those  claiming  under 
and  by  virtue  of  it.  The  mere  fact  that  the  trustee  of  the  deed 
of  trust,  and  the  purchasers  for  a  valuable  consideration  claim- 
ing under  it,  and  creditors,  may,  at  the  time  of  its  registration, 
have  had  notice,  however  clear,  of  the  prior  unregistered  mort- 
gage, could  not  at  all  prejudice  them.  This  is  well  settled 
by  numerous  adjudications  of  this  Court.  It  would  be  other- 
wise, however,  as  to  such  creditors  or  purchasers  who  should 
fravdvlenUy  prevent  or  delay   the  registration  of  the  prior 
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mortgage  or  deed  of  trust.  The  law  will  not  tolerate  or  give 
effect  to  such  fraud.  Fleming  v.  BurgiUj  2  Ired.  Eq.,  684; 
Robinson  v.  WtUovghhy,  70  N.  C,  358  ;  Todd  v.  Outlaw,!^  N. 

It  is  not  alleged  by  the  plaintiff,  nor  was  there  evidence 
to  prove,  that  any  person — creditor  or  purchaser — by 
any  fraud  circumvented,  hindered  or  delayed  the  registra- 
tion of  the  plaintiff's  mortgage  until  after  that  of  the  deed 
of  trust.  So  that  the  plaintifT  cannot  have  benefit  of  his 
mortgage  against  the  defendant  Robinson,  and  it  may  be 
put  entirely  out  of  view  as  a  valid  instrument  as  to  her. 

We  are,  however,  of  opinion  that,  giving  the  deed  of  trust 
in  question  a  proper  interpretation,  the  plaintiff  is  entitled  ta 
take  benefit  under  it  and  have  his  debt  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  laud  therein  specially  designated,  and 
which,  it  appears,  the  Jenif^-  defendant  purchased. 

The  deed  of  trust  so  operated  as  to  pass  such  title  to  the 
lands  therein  .described  as  the  maker  thereof  had  at  the  time 
he  executed  the  same,  unaffected,  as  we  have  seen,  by  the 
prior  unregistered  mortgage  mentioned,  to  the  trustee,  and 
the  latter  had  power  to  sell  and  convey  the  land,  passing 
such  title  as  he  so  received.  This  deed  of  trust  expressly  con- 
veyed the  three  tracts  of  land  embraced  by  the  mortgage 
for  the  principal  and  expressed  purpose  of  the  deed,  but 
coupled  with  a  trust  in  lavor  of  the  plaintiff,  and  charged 
first  with  the  payment  of  the  debt  for  which  he  obtained 
judgment  in  this  action,  and  which  he  seeks  to  have  paid 
out  of  the  proceeds  of  the  sale  of  the  land.  It  is  true  that  the 
trust  in  his  favor  is  not  created  by  express  provision  and 
terms  of  the  deed,  but  the  intention  to  create  it  clearly 
appears  by  strong  imj)lication  from  certain  of  its  provisions, 
and  there  are  w^ords  sufficient  to  give  it  effect. 

The  deed,  after  specifically  describing  the  three  tracts  of 
land  referred  to  in  the  proper  connection  in  the  conveying 
part  of  it,   further  mentions  them,   not  to  describe  their 
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boundaries  or  the  quantity  of  each,  but  for  the  purpose  of 
explaining  their  condition ;  that  they  were  charged  with  the 
burden  of  the  plaintiff's  debt,  and  were  conveyed  subject  to 
that  burden. 

The  explanatory  words  of  the  deed  are:  "  Be  it  known, 
that  the  several  tracts  of  land  described  herein,  designated 
as  numbers  one,  two  and  tliree,  *****  have  been 
heretofore  conveyed  by  deed  in  trust  to  secure  the  payment 
of  a  debt  due  to  John  L.  Ilinton  (the  plaintiff)  for  the  sum 
of  $7,500,  or  about  that  sum."  And  there  are  these  further 
explanatory  words  in  the  tenendum  clause :  *'  To  have  and  to 
hold  each  and  every  of  the  tracts  and  parcels  of  land  (eight 
in  number)  herein  described,  and  as  they  are  herein  deacriAed, 
together  with,"  &c.  Each  of  the  tracts  was  first  specifically 
described  as  to  its  boundary,  and  afterwards  as  subject  to 
certain  particular  burdens  mentioned.  These  explanations, 
and  in  effect  exceptional  and  limiting  provisions,  suggest 
and  imply  the  purpose  of  the  maker  of  the  deed  to  pay  the 
plaintiff's  debt  first  out  of  the  proceeds  of  the  sale  of  the 
three  tracts  of  land  mentioned  in  connection  with  his  debt 
referred  to.  He  obviously  thought  he  had  conveyed  the 
three  tracts  by  a  former  deed  of  trust  for  the  plaintiff's  bene- 
fit, and  he  referred  to  such  deed  in  order  to  make  manifest 
his  intention  to  convey  them  by  tlie  deed  in  question,  subject 
to  and  charged  with  the  payment  of  the  plaintiff's  debt.  This 
he  could  and  intended  to  do,  and  there  is  no  reason  why  his 
purpose  thus  appearing  shall  not  be  effectuated  in  this  action. 

It  appears  that  the  fevie  defendant  was  the  sole  next  of 
kin  and  heir-at-law  of  James  Leigh,  deceased,  and  it  may 
be  that  she  purchased  the  land  with  the  understanding  and 
expectation  that  she  would  be  entitled  to  the  proceeds  of 
the  sale  thereof,  and  that  she  bid  a  price  for  it  she  would 
not  have  given  if  she  had  known  of  the  plaintiff's  rights. 
If  80,  she  may  be  allowed  to  surrender  her  bid  and  have  the 
102—3 
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sale  set  aside.  In  that  case,  if  need  be,  she  will  account  for 
rents  and  profits.  The  Court  will  in  that  case  order  the 
trustee  to  be  made  a  party  to  the  action,  and  direct  him  to 
resell  the  land  and  apply  so  much  of  the  proceeds  of  the 
sale  thereof  as  may  be  necessary  to  the  payment  of  the 
plaintiff's  judgment.  Otherwise,  the  feme  defendant  must 
pay  into  Court  so  much  of  the  price  she  bid  for  the  land  as 
will  paj'  the  plaintifl'^s  debt,  and  the  Court  will  so  direct 
and  require. 

There  is  error.  To  the  end  that  further  proceedings  may 
be  had  in  the  action  in  accordance  with  this  opinion,  let  the 
same  be  certified  to  the  Superior  Court. 

Error. 


JOHN  BRANCH  and  Sarah  his  wife  and  CAMBRIDGE  BUD  and  Jane 
his  wife  v.  SUKEY  WALKER,  ALBERT  WALKER  and  othera. 

Husband  aiid  Wife — Colored  Persons  Cohabiting  as — Descent — 

Judge's  Charge. 

1.  The  act  of  March  10,  1866,  and  that  of  February  27,  1879  {The  Code, 
§  1281),  in  reference  to  colored  persons  cohabiting  as  husband  and 
wife,  &c. ,  at  timesinentioned  in  said  acts,  were  intended  to  apply 
for  the  benefit  of  those  who  occupied  such  relations  to  each  other 
exclusively  f  and  not  to  others  at  the  same  time. 

S.  Therefore,  when  the  evidence  tended  to  show  that  a  former  slave 
cohabited  with  a  woman  belonging  to  another  owner  as  her  hus- 
band until  her  death,  just  before  the  act  of  March,  1866,  and  that 
at  the  same  time  he  lived  with  another  woman,  the  slave  of  his 
owner,  as  her  husband,  and  he  and  the  latter  acknowledged  them- 
selves husband  and  wife,  according  to  the  terms  of  said  act,  in  an 
action  about  the  title  to  his  real  property  after  his  death  between 
his  children  by  those  women  respectively,  bom  during  the  time 
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he  cohabited  with  them  both,  it  was  error  to  charge  the  jury  to 
find  in  favor  of  one  and  against  the  other  party,  (not  because  of 
any  infirmity  in  the  evidence  of  either,  but  because  there  could 
but  one  such  state  of  things  exist,  to  which  legal  sanction  could 
be  given),  and  to  direct  the  jury  to  decide  between  claims  equally 
supported  by  proof,  instead  of  telling  them  that  the  statute  did 
not  in  such  cases  apply. 

Civil  action,  to  recover  land,  tried  before  Ghidger^  J.,  at 
Fall  Term,  1886,  of  the  Superior  Court  of  Bertie. 

The  land  in  dispute  had  belonged  to  Oscar  Walker,  for- 
merly a  slave,  who  died  intestate  in  the  year  1879.  The 
femes  plaintiff  were  his  daughters  by  Sarah  Branch,  a  slave, 
w^ho  died  in  February,  1866.  The  defendant,  Sukey  Walker, 
had  been  a  slave  of  Oscar's  owner,  and  lived  with  him  as  his 
wife  until  his  death.  The  other  defendants  are  his  children 
by  her.     The  other  facts  sufficiently  appear  in  the  opinion. 

The  verdict  and  judo^ment  were  in  favor  of  the  plaintiffs, 
and  the  defendants  appealed. 

Mr,  R,  B,  PeebleSy  for  the  plaintiffs. 

Mr.  James  E,  Moore  (by  brief),  for  the  defendants. 

Smith,  C.  J.  Soon  after  the  late  civil  war,  which  conferred 
freedom  upon  a  large  class  of  our  population,  who  had  been 
slaves  without  capacity  to  enter  into  legal  and  valid  marital 
relations,  it  became  necessary  to  provide  by  legislation,  retro- 
active as  well  as  prospective,  for  the  results  of  emancipation 
in  regard  to  this  relation,  and  give  it  the  sanction  of  law. 

To  this  end  was  parsed  the  act  of  March  10,  1866,  Acts 
1866,  ch.  40,  the  fifth  section  of  which,  so  far  as  material  to 
the  present  inquiry,  is  in  these  words: 

"  In  all  cases  when  a  man  and  woman,  both  or  one  of 
whom  were  lately  slaves  and  are  now  emancipated,  now 
cohabit  together  in  the  relation  of  husband  and  wife,  the 
parties  shall  be  deemed  to  have  been  lawfully  married  as 
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man  and  wife,  at  the  time  of  the  commencement  of  such 
cohabitation,  although  they  may  not  have  been  married  in 
due  form  of  law.  And  all  persons  whose  cohabitation  is 
hereby  ratified  into  a  state  of  marriage  shall  go  before  the 
Clerk  of  the  Court  of  Pleas  and  Quarter  Sessions  of  the 
county  in  which  they  reside,  at  his  oflBce,  or  before  some 
'  Justice  of  the  Peace,  and  acknowledge  the  fact  of  such  cohabi- 
tation and  the  time  of  its  commencement,  and  the  Clerk 
shall  enter  the  same  in  a  book  kept  for  that  purpose ;  and  if 
the  acknowledgment  be  made  before  a  Justice  of  the  Peace, 
such  Justice  shall  report  the  same  in  writing  to  the  Clerk  of 
the  Court  of  Pleas  and  Quarter  Sessions,  and  the  Clerk  shall 
enter  the  same  as  though  the  acknowledgment  had  been 
made  before  him,  and  such  entry  shall  be  deemed  prima 
facie  evidence  of  the  allegations  therein  contained." 

The  next  section  makes  it  a  misdemeanor  for  the  persons 
coming  within  its  provisions,  and  whose  continued  and  past 
cohabitation  may  thus  secure  the  sanction  of  law,  to  disre- 
gard its  requirements  and  fail  to  go  before  the  Clerk  or 
Justice  to  have  the  entries  made  up  to  the  1st  day  of  Sep- 
tember of  the  same  year. 

In  the  present  case,  the  mother  of  the  plaintiffs  who  sue 
for  the  land  in  dispute,  died  in  February,  1866,  and  herself 
and  alleged  husband  did  not  "  r?oty,"  to  use  the  word  in  the 
statute  to  designate  the  time  when  it  went  into  operation, 
"  cohabit  together  in  the  relation  of  husband  and  wife."  The 
parents  of  the  defendants,  who,  with  their  mother,  are  defend- 
ing the  action,  did  go  before  the  Clerk  and  comply  with  these 
requirements,  in  order  to  legalize  the  marital  relations  sub- 
sisting between  them. 

Another  statute  looking  to  the  same  end  was  passed  on 
February  27, 1879,  found  in  The  Code,  §  1281,  being  the  last 
of  the  rules  of  descent  of  real  estate.  It  provides  that  "  the 
children  of  colored  parents,  born  at  any  time  before  the  1st 
day  of  January,  1868,  of  persons  living  together  as  man  and 
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wife,  are  hereby  declared  legitimate  children  of  such  parents, 
or  either  one  of  them,  with  all  the  rights  of  heirs-at-law  and 
next  of  kin,  with  respect  to  the  estate  or  estates  of  any  such 
parents,  or  either  one  of  them." 

The  construction  and  efficacy  of  the  validating  enactment 
of  1866  have  been  before  this  Court  several  times,  and 
both  interpreted  and  upheld. 

In  JState  v.  Harris,  63  N.  C,  1,  Rkade,  J.,  speaking  for  the 
Court,  declares  *'  that  by  force  of  the  original  consent  of  tlie 
parties  while  they  were  slaves,  renewed  after  they  became 
free,  and  by  the  performance  of  what  was  required  by  the 
statute^  they  became,  to  all  intents  and  purposes,  man  and  wife^ 

The  same  proposition  is  reiterated  by  Boyden,  J.,  in  State 
V.  Adams,  65  N.  C,  537,  and  recognized  in  State  v.  Whitford, 
86  N.  C,  636,  and  in  Long  v.  Barnes,  87  N.  C,  329,  where  it 
is  held  that  the  acknowledgment  of  record,  while  not  essen- 
tial to  the  operation  of  the  act,  but  directory  only,  yet  a 
compliance  furnishes  prima  facie  evidence  of  the  facts  upon 
which  its  efficacy  depends. 

The  case  on  appeal  thus  states  the  evidence  given  to  the 
jury,  upon  their  inquiry  as  to  which  of  the  two  women, 
mothers  of  the  contesting  claimants,  is,  under  the  statute, 
the  lawful  wife  of  Oscar  Walker,  a  former  slave  and  com- 
mon father  of  all : 

There  was  evidence  tending  to  show  that  before,  and  at 
the  time  of,  and  after  the  birth  of  the  femes  plaintiff,  the  said 
Oscar  Walker  and  Sarah  Branch  lived  and  cohabited  together 
as  man  and  wife  after  the  manner  of  slaves,  in  Bertie  County  ; 
that  after  1853  and  before  18()0  the  owner  of  Sarah  removed 
to  Enfield,  in  Halifax  County,  conveying  Sarah  with  her; 
that  Oscar  visited  her  about  twice  a  year  until  the  close  of 
the  war,  his  last  visit  being  at  Christmas,  1865,  and  contin- 
ued about  a  week,  which  was  the  usual  duration  of  his 
semi-annual  visits.     There  was  other  evidence  tending  to 
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show  cohabitation  between  them,  as  husband  and  wife,  in  a 
state  of  slavery. 

On  the  other  hand,  there  was  evidence  tending  to  show 
that  Walker  lived  and  cohabited  with  the  defendant  Sukey, 
a  slave  woman,  as  man  and  wife ;  that  six  children  were  born 
to  them  before  the  civil  war,  and  one  during  the  war,  who 
is  dead,  and  that  Albert  a  defendant,  was  at  the  trial  about 
34  years  of  age ;  that  Oscar  and  Sukey  lived  together  on  his 
master's  plantation,  in  a  house  with  their  children,  and  that 
he  called  her  wife  and  she  him  husband ;  that  cohabiting 
began  some  two  years  before  the  birth  of  their  first  child 
and  continued  up  to  and  during  the  war;  that  in  1865  they 
so  lived  with  their  children  in  a  separate  house ;  that  in  1866 
he  built  a  house  of  his  own  on  land  he  had  bought,  and 
removed  into  it  with  his  family ;  that  after  the  enactment  in 
1866,  and  during  the  year,  Oscar  and  Sukey  went  before  the 
Clerk  of  Bertie  and  made  the  acknowledgment  required,  fixing 
the  commencement  of  their  cohabiting  at  twelve  or  fifteen 
years  before ;  that  thus  they  lived  as  husband  and  wife,  their 
children  with  them,  until  Oscar's  death,  in  1869,  and  that 
the  others  remained,  claiming  possession  as  his  widow  and 
heirs-at-law. 

It  was  admitted  that  Sukey,  as  such  widow,  had  sued  for 
and  had  her  dower  assigned  in  the  land. 

The  controversy  involved  the  conflicting  claims  of  the 
issue  of  the  woman  Sarah,  and  of  Sukey  and  her  issue,  to 
the  property  left  by  the  deceased  Oscar,  and  upon  issues  the 
jury  find  in  favor  of  the  former. 

The  Court  charged  the  jury,  that  if  the  cohabiting  of 
Oscar  and  Sarah,  while  slaves,  was  as  man  and  wife,  and 
this  continued  up  to  the  latter's  death  (explaining  the 
removal  to  Enfield  and  its  attending  circumstances),  and  the 
plaintiffs  were  born  to  them  during  it,  then,  under  the  act 
of  1879  they  would  be  the  heirs  of  the  intestate  and  entitled 
to  the  land.     It  would  be  otherwise  unless  such  cohabiting 
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did  exist.  That,  on  the  other  hand,  if  the  jury  believe  that 
Oscar  and  Sukey  lived  and  cohabited  together,  while  slaves, 
as  man  and  wife,  and  such  cohabitation  continued  up  to 
March  10,  1866,  and  afterwards,  and  the  defendants,  other 
than  Sukey,  were  the  offspring  thereof,  then  the  act  ratified 
such  cohabitation  into  a  marriage  from  its  commencement, 
and  the  defendants  would  be  entitled  to  the  land — adding, 
in  his  own  words,  "  that  there  was  no  middle  ground;  that 
Oscar  could  have  lived  and  cohabited  with  only  one  of  them 
as  man  and  wife ;  that  a  man  could  not  live  and  cohabit  as 
man  and  wife  with  two  women  at  the  same  time,  and  that 
if  so  living  with  Sarah  he  could  not  so  live  with  Sukey." 

The  exceptions  are  to  the  denial  of  instructions  asked  and 
seriatimio  those  given.  We  do  not  find  it  needful  to  set  them 
out  in  detail.  The  substance  of  the  directions  to  the  jury 
was  to  find  for  the  plaintiffs,  if  the  cohabitation  of  their 
parents  was  maintained  up  to  the  death  of  the  mother,  as 
the  testimony  tended  to  show,  or,  on  the  other  hand,  for  the 
defendant,  if  the  cohabitation  of  Oscar  with  the  defendant 
Sukey  was  kept  up  and  maintained  until  his  death,  as  the 
testimony  tended  to  show  ;  but  that  such  relation  could  not 
at  the  same  time  subsist  between  a  man  and  two  women. 

This  was  not  the  case  of  a  conflict  of  evidence  about  the 
same  fact  when  the  jury  is  called  on  to  determine  the  mat- 
ter in  dispute,  and  to  say  which  is  entitled  to  credit  and 
which  is  not,  and  when  in  the  nature  of  things  some  of  the 
testimony  must  be  false  and  be  rejected.  Hence  the  testi- 
mony is  not  necessarily  in  conflict;  for  the  deceased  Oscar 
may,  in  dividing  time,  have  kept  up  the  same  relations  with 
each  woman,  so  that  separately  considered  they  would  have 
come  within  the  terms  of  the  legalizing  statute,  and  in  either 
case,  but  for  the  other,  ripened  into  a  valid  marriage.  This 
state  of  things  might  exist  with  slaves,  whose  intercourse 
with  those  selected  as  wives  was  generally  broken  and  inter- 
rupted, from  their  being  owned  by  different  persons  and 
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residing  on  separate  plantations  during  the  week  of  work, 
and  sometimes  a  separation  being  for  longer  intervals.  Such 
appears  to  have  been  the  condition  of  the  parties  in  the 
present  case,  at  least  in  reference  to  Sarah,  who  was  removed 
to  another  county  some  distance  from  her  home  in  Bertie. 
It  was,  in  one  view,  then,  to  put  the  case  to  the  jury  with  the 
superadded  qualification  of  the  improbability  of  keeping  up 
marital  relations  with  both  women,  during  the  same  inter- 
val, and  compelling  the  jury,  by  this  inexorable  rule,  to 
find  in  favor  of  one  and  against  the  other,  as  in  case  of  irrecon- 
cilable evidence,  when  it  is  self-consistent,  and  what  was  tes- 
tified as  to  each  might  be  true.  The  instruction  as  to  each  con- 
testant was  not  in  itself  erroneous,  if  all  the  proofs  had  been  con- 
fined to  the  cohabitation  with  one  woman  only,  and  would  not 
have  misled,  but  when  the  proof  covers  similar  relations 
with  another  woman,  the  direction  should  have  been  quali- 
fied by  requiring  the  cohabitation  to  have  been  exdunve,  a 
condition  necessary  to  the  operation  of  the  curative  power  of 
the  act.  Its  purpose  and  its  effect  are  to  legalize  and  give 
validity  to  a  sir^g^e  relation^  formed  and  maintained  among 
the  late  slave  population  and  i)Ossessing  the  features  and 
conditions  of  marriage,  the  sanction  of  law,  which  it  did 
not  before  have,  and  thus  render  the  offspring  legitimate. 
When  it  goes  beyond  this  and  assumes  a  polygamous  form, 
no  relief  was  intended  to  be  afforded,  nor  could  be,  with  jus- 
tice to  both. 

It  was  misleading  to  tell  the  jury  virtually,  if  not  ia 
words,  to  find  in  favor  of  one  and  against  the  other  party, 
not  because  of  any  infirmity  in  the  evidence  as  to  either, 
but  because  there  could  but  one  such  state  of  things  exist, 
to  which  legal  sanction  could  be  given,  and  instead  of  direct- 
ing the  jury  that  the  statute  did  not  in  such  case  apply, 
direct  them  to  decide  between  claims  equally  supported  by 
proof  and  without  reference  to  its  credibility. 
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Again,  the  jury  are  not  advised,  in  passing  upon  the  con- 
troversy, of  the  effect  of  going  before  the  Clerk  and  making 
the  acknowledgment  as  presenting  a  prima  facie  case  for  the 
parties  thus  acting,  nor  to  the  renewed  assertion  of  its  con- 
sequences, in  a  validated  marriage  relation,  in  the  proceed- 
ings instituted  and  consummated  in  the  allotment  of  dower. 

On  the  other  hand,  if  these  be  cured  by  the  charge,  finally 
rendered  at  the  defendants'  suggestion,  as  to  the  effect  of 
what  was  done  under  the  statutory  direction  in  creating  the 
legal  status  of  marriage,  these  being  undisputed  facts,  the 
charge  should  have  concluded  by  directing  the  jury,  if  they 
so  accept  them,  to  find  the  issue  of  title  for  the  defendants. 
But  the  instruction  was  so  general  as  to  leave  the  matter  at 
large  without  the  guidance  that  the  jurors,  under  the  cir- 
cumstances, were  entitled  to  look  for. 

*  The  chief  purpose,  quite  as  appropriate  to  the  proved 
antecedent  relations  of  both  women  with  Oscar,  was  to 
-establish  and  render  issue  thus  born  legitimate  hiter  sese^  as 
the  offspring  of  the  same  parent,  and  invest  them  with  dis- 
tributive and  inheriting  qualities,  as  if  born  in  lawful  wed- 
lock; but  it  does  not  interfere  with  rights  acquired  under 
the  provisions  of  the  other  enactment.  For  the  errors 
pointed  out  it  is  apparent  the  verdict  cannot  be  allowed  to 
stand  and  must  be  reversed,  to  the  end  that  a  new  trial  be 
awarded.     It  is  so  adjudged. 

Venire  de  novo. 
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TIMOTHY  ELY  v.  NORFOLK  SOUTHERN  R.  R.  CO. 

Evidence — Estoppel — Proceeding  to  Condemn  a  Right  of  Way 

for  a  Railroad  Company. 

Where,  in  an  action  for  damages  against  a  railroad  company  for  n^li> 
gence  in  setting  fire  to  brush,  &c.,  on  the  land  condemned  for  its 
right  of  way,  by  which  it  was  communicated  to  land  adjoining, 
alleged  to  be  plaintiff's,  the  records  of  the  proceeding  of  condem- 
nation were  in  evidence,  from  which  it  appeared  that  the  plaintiff 
and  two  others  were  made  parties  defendant  to  the  proceeding, 
and  that  the  condemnation  money  was  paid  into  Court  by  the 
petitioner,  the  railroad  company,  to  await  the  termination  of  a 
controversy  as  to  title  to  the  land,  and  it  being  in  proof  that  the 
land  injured  by  the  fire  was  the  same  over  which  the  right  of  way 
had  been  condemned:  Held,  that  said  proceedings  were  not  con- 
clusive evidence  that  the  land  belonged  to  the  plaintiff,  rather 
than  one  of  the  other  defendants  in  the  proceedings  to  condemn. 


This  was  a  civil  action,  tried  at  Fall  Term,  1887,  of  the 
Superior  Court  of  Pasquotank  County,  before  Graves,  J. 
The  plaintiff  alleged  in  his  complaint: 

1.  That  the  defendant  company,  the  Norfolk  Southern 
Railroad  Company,  has  laid  a  railroad  track  through  the 
lands  of  the  plaintiff  for  the  distance  of  about  two  miles, 
and  has  cleared  away  the  trees,  bushes  and  other  growth 
upon  both  sides  of  said  track  for  a  distance  of  fifty  feet  from 
the  centre  of  said  track. 

2.  That  on  or  about  the  first  day  of  October,  1885,  the 
said  defendant  company  entered  upon  the  land  of  the  plain- 
tiff and  cut  the  briers,  reeds  and  undergrowth  along  said 
railroad  track  running  through  plaintiff's  land,  heaped  the 
said  rubbish  in  large  piles  of  very  inflammable  matter,  and 
carelessly  directed  the  same  to  be  set  on  fire  in  a  very  dry 
season,  and  negligently  left  the  said  fires  to  burn  without 
necessary  attendance. 
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3.  That  in  consequence  of  such  carelessness  and  negli- 
gent attention  to  and  management  of  said  fires  along  a  line 
of  a  mile  or  more,  the  fire  escaped  from  the  line  of  said  track 
into  the  adjoining  woodland  of  the  plaintiflF,  and  burned 
over  a  large  area  of  the  same,  destroying  and  burning  up 
large  quantities  of  wood  and  timber,  and  burning,  in  many 
places,  large  holes  in  the  soil,  destroying  the  value  of  the 
land,  and  causing  sinks,  in  which  water  accumulates,  ren- 
dering the  surrounding  land  a  morass  unfit  for  pasturage 
or  any  use,  to  the  damage  of  the  plaintiff'  two  thousand  dol- 
lars. 

The  complaint  contained  a  second  and  a  third  cause  of 
action,  alleging  the  same  matter  in  nearly  the  same  language, 
except  that  in  the  second  it  was  alleged  that  the  defendant's 
conduct  was  contrary  to  the  statute  in  such  case  made  and 
provided,  and  in  the  third  that  contrary  to  the  statute  two 
days'  notice  was  not  given  the  plaintiff*  in  writing  before  the 
firing  of  the  woods. 

Judgment  was  demanded  against  said  defendant  company 
for  the  sum  of  two  thousand  dollars,  &c. 

The  answer  denied  each  of  the  allegations  in  the  complaint. 

The  plaintiff*  tendered  issues  not  material  to  be  set  out. 

The  defendant  tendered  the  following  issues: 

"  1.  Did  the  defendant  enter  upon  plaintiff''s  land,  cut  and 
carelessly  burn  the  undergrowth  thereon,  and  negligently 
leave  the  fires  burning,  as  alleged  in  paragraph  two  of  the 
first  cause  of  action  in  plaintiff's  complaint? 

"  2.  Was  any  injury  done  plaintiff  in  consequence  of  such 
alleged  carelessness  and  negligent  conduct,  as  claimed  in 
paragraph  three  of  plaintiff's  first  cause  of  action,  as  set  out 
in  his  complaint? 

"  3.  What  damage,  if  any,  was  sustained  by  the  plaintiff, 
by  reason  of  the  defendant's  carelessness  and  negligence  ?  " 

Firsi  Exception. — These  issues  were  refused,  and  the  defend- 
ant excepted. 
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Second  Exception. — The  Court  settled  the  issues  as  set  out 
in  the  record,  and  the  defendant  excepted. 

Testimony  was  then  offered  by  plaintiff,  tending  to  show 
that  he  owned  the  hind,  that  it  was  w^oods  or  woodland,  and 
tending  to  sliow  that  it  had  been  set  fire  to  negligently  by 
defendant  and  burned  over ;  that  he  had  sustained  damage. 

Harvey  Terry,  a  witness  for  plaintiff,  testified:  He  knew 
the  tract;  it  was  the  land  of  plaintiff — belonged  to  plaintiff; 
it  was  a  tract  of  woodland,  through  which  defendant's  railroad 
ran.  About  the  1st  October,  1885,  he  saw  defendant's  hands 
set  fire  to  the  reeds  and  underbrush  that  had  been  cut  down 
on  the  line  of  the  railroad  ;  it  was  a  very  dry  time;  the  fire 
got  across  from  the  railroacf  right  of  way  into  plaintiff's 
woodland  that  adjoined  it,  and  burned  over  an  area  of  some 
250  acres  of  land;  it  destroyed  about  1,000  cords  of  wood, 
worth  50  cents  a  cord,  standing;  it  damaged  the  land  itself 
$6  an  acre  by  burning  holes  in  the  soil,  rendering  it  unfit 
for  cultivation  or  pasturage ;  he  had  been  offered  $6  an  acre 
for  the  land  before  and  since  the  fire. 

On  cross-examination,  witness  stated  that  there  was  no 
wood  growing  on  the  railroad  ^'ightof  way,  only  underbrush, 
and  that  he  did  not  see  the  railroad  hai.ds  put  any  fire  on 
plaintiff's  lands;  that  condemnation  proceedings  had  been 
instituted  to  condemn  a  right  of  way  through  these  lands, 
but  he  did  not  regard  them  as  lawful ;  tliat  there  was  some 
litigation  pending  touching  the  title  to  these  lands  ihrough 
which  the  railroad  ran,  but  that  plaintiff  was  the  owner  of 
them. 

On  redirect  examination,  witness  staled  that  he  had  'been 
offered  §0  an  acre  for  the  land  before  and  since  the  burning. 

This  witness  was  afterwards  permitted  to  explain  his  testi- 
mony, and  said  he  was  mistaken  in  saying  he  was  t»ffered 
$()  per  acre  since  the  burning. 

Other  witnesses  testified  for  plaintiff  that  they  had  seen 
the  land  after  the  fire,  and  that  trees  were  burnt  down  and 
holes  were  burnt  in  the  land,  &c. 
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John  Whitehead,  a  witness  for  the  defendant,  testified  : 
That  he  was  section  master  of  the  section  of  defendant's  rail- 
road where  the  burning  occurred ;  he  had  four  hands;  the 
railroad  right  of  way  was  cleared  off  every  year;  it  had  been 
cleared  off  the  year  before  the  burning  in  question;  about 
the  1st  of  October,  1885,  he  took  his  woiking  ft)rce  and  cut 
down  the  briers,  reeds  and  underbrush  on  the  defendant'^ 
right  of  way,  that  had  grown  up  within  the  year  preceding, 
and  had  them  set  on  fire ;  he  discovered  that  the  fire  was 
eating  its  way  towards  the  adjoining  woodland,  and  he 
directed  a  trench  to  be  dug  around  it  on  defendant's  right  of 
way,  and  earth  thrown  upon  it,  whtch  was  done ;  he  supposed 
the  fire  was  extinguished,  and  only  saw  smoke  ascending  as 
from  an  extiuguished  fire ;  th^re  was  no  wood  upon  the  right 
of  way,  except  now  and  then  a  pile  of  old  decayed  logs  that 
had  been  cut  down  when  the  road  was  built;  Mr.  Harvey 
Terry  was  not  present  at  any  time  while  witness  was  there^ 
and  witness  was  there  all  the  time  while  the  hands  were 
there;  in  the  evening,  when  he  left,  he  had  no  suspicion  of 
danger — ^thought  he  had  taken  every  necessary  precaution 
to  suppress  and  extinguish  the  fire,  and  that  that  end  was 
fully  accomplished  ;  the  next  morning,  when  he  returned  to 
his  work,  he  found  that  the  fire  had  burned  its  way  under 
the  ground  and  under  the  trench,  and  beyond  the  defend- 
ant's right  of  way  into  the  woodland  adjoining,  and  had 
gotten  bey^ond  his  control ;  a  heavy  rain  the  next  night 
extinguished  the  fire. 

Other  witnesses  testified  for  the  defendant  that  the  land 
was  nearly  worthless  before  the  fire,  and  that  it  had  been 
damaged  but  little  by  the  fire. 

Defendant  also  put  in  evidence  the  record  of  proceedings 
instituted  before  the  Clerk  of  the  Superior  Court  of  Pasquo- 
tank County,  on  the  14th  day  of  January,  1 885,  to  condemn 
the  right  of  way  for  defendant's  road  through  the  lands  on 
which  the  burning  complained  of  occurred,  by  which  pro- 
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ceedings  it  appeared  that  Timothy  Ely,  Harvey  Terry  and 
J.  F.  Davis  were  made  defendants  as  claimants  of  the  said 
land,  and  also  that  the  said  right  of  way  had  been  duly  con- 
demned. 

The  following  is  an  official  endorsement,  made  upon  the 
commissioner's  report  condemning  the  land  by  the  Clerk  of 
the  Superior  Court  of  Pasquotank  County  : 

"Condemnation  money  paid  into  Court  by  petitioner,  and 
the  same  held  by  me  to  await  termination  of  controversy  as 
to  the  title  of  the  property,  the  same  being  in  litigation  in 
the  Court.  J.  R.  Overman,  C.  S.  C." 

The  defendant  asked  the  Court  to  give  the  following 
instruction : 

**  The  Court  instructs  the  jury  that  the  plaintiflF,  having 
shown  no  title  to  the  land  on  which  the  damage  is  alleged 
to  have  been  done,  is  not  entitled  to  recover  any  damages  in 
this  action." 

The  Court  refused  to  give  the  instruction,  but  charged  the 
jury : 

"The  inquiry  is  as  to  the  plaintiff^s  right  or  title  to  the 
land  alleged  to  have  been  injured  ;  for,  unless  the  plaintiff 
has  some  iliterest  in  the  land  alleged  to  have  been  injured, 
he  will  not  be  entitled  to  maintain  his  action.  Upon  this 
question  the  plaintiff  was  allowed  to  testify,  without  objec- 
tion, that  it  was  his  land  ;  and  the  defendant  has  offered  in 
evidence  the  record  of  a  proceeding  to  condemn  the  right  of 
way  for  its  use  over  the  lands  of  plaintiff  and  others.  So 
there  is  some  evidence  to  go  to  the  jury  that  the  plaintiff  has 
title  to  the  land  ;  and  if  the  land  described  in  that  proceed- 
ing is  the  same  land  described  in  the  complaint,  the  defend- 
ant is  estopped  to  deny  the  plaintiff's  title.  The  proceeding 
of  the  Court  offered  in  evidence  did  not  divest  the  title  out  of 
the  plaintiff,  but  the  title  remained  in  the  plaintiff,  and  by 
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that  proceeding  the  defendant  acquired  an  easement,  or 
a  right  to  use  the  land  of  the  plaintiff  for  the  purpose  of 
constructing  and  operating  a  railroad  over  it/' 

Third  Exception. — The  defendant  excepted  to  the  ruling  of 
the  Court  in  refusing  the  instructions  asked,  and  also 
excepted  to  the  instructions  given. 

The  defendant  further  asked  the  Court  to  instruct  the 
jury  as  follows: 

"The  Court  instructs  the  jury,  that  plaintiff,  not  having 
alleged  in  his  complaint  that  the  defendant  set  fire  to  any 
woods,  the  said  plaintiff  is  not  entitled  to  claim  or  recover 
any  damages  in  this  action  under  the  second  or  third  causes 
of  action  in  his  complaint." 

Fourth  Exception, — This  was  refused,  and  defendant  ex- 
cepted. 

The  defendant  further  asked  the  following  instructions: 

"The  Court  instructs  the  jury,  that  if  they  believe  that 
the  defendant  set  fire  to  the  underbrush  and  rubbish  on  its 
own  land,  and  if  they  believe  said  lands  of  the  defendant 
were  not  forest  lands  in  their  natural  state,  *  *  *  * 
the  fire  escaped  to  and  damaged  the  woods  and  lands  of  the 
defendant,  that  that  is  not  such  a  setting  on  fire  of  woods  as 
is  meant  by  section  52  of  The  Code,  and  the  defendant  would 
not  be  answerable  in  damages  in  this  action,  under  that 
section." 

This  instruction  was  refused,  and  the  Court  charged  the 

jury: 

"That  defendant's  roadway  ran  through  the  woodland  of 

the  plaintiff.  Such  land  as  had  been  described  by  the  wit- 
nesses was  woods,  in  the  purview  of  the  statute ;  and  if  the 
defendant  often  cleaned  its  right  of  way — permitted  reeds 
and  briers  and  underbrush  to  grow  up  for  a  year,  and  then 
cut  them  down  on  its  right  of  way,  and  set  fire  to  it,  it  was 
a  setting  fire  to  woods,  in  the  meaning  of  the  statute;  and  if 
the  defendant  did  not  give  the  notice  required,  and  the  fire 
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so  set  out  escaped  to  the  woodland  of  the  plaintiff  adjoining 
the  right  of  way  of  defendant,  and  did  damage  to  the  plain- 
tiff, the  defendant  would  be  answerable  in  damages  in  thi» 
action,  if  the  defendant  carelessly  set  fire  to  such  briers  and 
brush  at  a  time  when  it  was  so  dry  ihat  the  earth  itself 
would  burn." 

And,  at  the  request  of  the  defendant,  the  Court  gave  this 
further  instruction : 

"The  Court  charges  the  jury  that  the  defendant  had  a 
right  to  burn  off  the  undergrowth  and  rubbish  from  its  own 
land ;  and  if  they  believed  it  used  reasonable  care  in  doing 
so,  and  in  suppressing  the  fire  before  it  reached  the  lands  of 
the  plaintiff,  by  digging  a  trench  around  it  and  throwing 
fresh  earth  upon  it  until  it  supposed  the  fire  was  extin- 
guished, or  by  other  reasonable  means,  and  that  the  fire 
burned  under  and  through  the  ground  of  the  defendant  to 
that  of  the  adjoining  land-owner  and  damaged  it,  such 
burning  would  not  be  imputed  as  negligence  to  the  defend- 
ant." 

And  the  Court  added :  "  But  if  it  was  so  dry  that  the  land 
would  burn,  and  the  defendant's  servants  knew  that  it  would 
burn  and  communicate  to  the  lands  of  adjoining  land- 
owners, notwithstanding  such  ditching,  it  would  be  negli- 
gence." 

Fifth  Exception. — To  the  refusal  to  give  the  instruction 
asked  and  to  instruction  given  the  defendant  excepted. 

Verdict  was  rendered  in  favor  of  the  plaintiff.  Motion 
for  new  trial  overruled,  and  appeal  by  defendant. 

Metisrs.  Harvey  Terry  and  W.  D.  Pruden^  for  the  plaintiff. 
Messrs.  L.  D.  Starke  and  E.  C.  Smithy  for  the  defendant. 

Avery,  J.  (alter  stating  the  case).  The  Court  did  not  err 
in  refusing  to  instruct  the  jury  that  the  plaintiff  could  not 
recover  because  he  had  shown  no  title  to  the  land  on  which 
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the  trespass  was  alleged  to  have  been  committed,  nor  in 
explaining  to  the  jury  that  the  testimony  of  the  witness 
Terry,  admitted  without  objection,  was  some  evidence  of 
title.  But  his  Honor  did  not  stop  there.  He  added,  that 
"if  the  land  described  in  that  proceeding  (referring  to  the 
proceeding  to  condemn  the  right  of  way)  is  the  same  land 
described  in  the  complaint,  the  defendant  is  estopped  to 
deny  the  plaintiff's  title."  If  the  record  shows  that  the 
order  of  condemnation  applied  to  the  hind  upon  which  the 
plaintiff  alleges  that  the  fire  originated,  then  the  instruction 
given  left  the  jury  no  option  or  discretion.  Even  if  the  jury 
had  discredited  the  testimony  of  the  witness  Terry  (and  we 
have  no  right  to  assume  that  they  did  not),  still  the  fact  is 
stated,  as  admitted,  that  the  proceeding  was  instituted  "to 
condemn  a  right  of  way  through  the  lands  on  which  the  bum- 
trig  complained  of  occurred^'  If,  therefore,  the  jury  adopted 
the  view  of  the  law  applicable  to  the  case  that  was  enunci- 
ated by  the  JuHge,  they  were  bound  to  decide  that  the 
defendant  company  was  concluded  as  to  the  question  of  title 
by  said  record.  If  the  language  quoted  from  the  charge  is 
not  unequivocal  and  clearly  susceptible  only  of  the  construc- 
tion given,  the  fact  that  the  Court,  in  the  next  sentence, 
assumed  that  the  proceeding  covered  the  same  land  as  that 
described  in  the  complaint,  and  explained  to  the  jury  that 
the  effect  of  the  order  of  condemnation  was  to  give  the 
defendant  an  easement  and  not  to  divest  the  title  out  of  the 
plaintiff,  leaves  no  doubt  that  the  language  of  the  Court  haa 
heeti  interpreted  according  to  its  true  import. 

The  third  exception  extends  not  only  to  the  instruction- 
refused,  but  to  that  given  as  a  substitute.  Conceding,  then, 
that  the  defendant  must  clearly  point  out  the  error  com- 
plained of,  the  record,  as  amended  by  consent  of  parties  in 
this  Court,  shows  that  Timothy  Ely,  Harvey  Terry  and  J.  F. 
Davis  were  made  defendants  in  said  proceeding  as  claimants 
102-4 
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of  the  land,  that  the  right  of  way  has  been  condemned  and 
the  amount  of  the  damage  paid  into  Court  "  to  await  termi- 
nation of  controversy  as  to  title  of  the  property,  the  same 
being  in  litigation  in  this  Court." 

Under  the  provisions  of  the  general  law  (TAc  Code,  §  1944), 
the  petitioner  in  cases  of  this  kind  (whether  it  be  a  claimant 
or  owner  of  the  land,  or  the  company)  is  required  to  set  forth 
in  the  petition  "the  names  and  places  of  residence  of  the 
parties,  so  far  as  the  same  can,  by  reasonable  diligence,  be 
ascertained,  who  oivn  or  have  or  claim  to  own  or  hare  estates  or 
intercbUi  in  said  real  estate."  The  same  section  requires  that 
the  petition  must  be  served  on  all  persons  whose  interests 
are  affected  by  the  proceeding.  Section  1947  of  The  Code 
provides,  that  when  there  are  "adverse  and  conflicting 
claimants,"  the  Court  may  direct  the  money  to  be  paid  into 
Court,  and  proceed  to  determine  who  is  entitled  to  receive  it. 
In  the  absence  of  any  evidence  as  to  the  provisions  of  the 
charter  of  the  defendant  company,  we  may  assume  that  the 
petition  was  filed  and  the  subsequent  orders  made  under  the 
provisions  of  the  genernl  law,  as  it  would  have  been  cer- 
tainly proper  to  do  so  if  there  was  no  course  of  procedure  in 
such  cases  provided  for  in  the  charter,  or  none  that  conflicted 
with  the  section  referred  to. 

If  we  conclude,  after  a  careful  review  of  the  testimony, 
that  the  plaintiff  Ely  and  the  witness  Harvey  Terry  are  not 
adverse  claimants  of  the  title  and  condemnation  money,  but 
represent  one  claimant  under  two  names,  there  can  be  no 
doubt  that,  according  to  the  record,  J.  F.  Davis  is  litigating 
with  the  other  two,  and  it  has  not  been  determined  by  the 
Courts  who  is  the  owner.  Suppose,  then,  that  Davis  should 
begin  an  action  precisel)'  the  same  in  form  as  that  brought 
by  the  plaintiff*  Ely,  should  offer  the  same  record  of  the 
proceedings  to  condemn,  and  the  same  admissions  should 
be  made  as  to  the  identity  of  the  land  described  in  the  com- 
plaint and  in  the  petition,  would  not  the  defendant  company 


FEBRUARY  TERM,  1889.  51 


Ely  v.  Railroad. 


"be  estopped  to  deny  the  title  of  Davis,  if  the  law  has  been 
correctly  stated  by  the  Judge  in  this  case?  But,  we  suppose, 
if  it  is  admitted  that  we  have  properly  construed  the  lan- 
guage quoted  from  his  Honor's  charge,  it  will  not  be  con- 
tended that  a  record  which  shows  certainly  that  Davis  and 
Ely  both  claim  title  to  a  tract  of  land,  and  the  litigation 
between  them  is  not  yet  determined,  shuts  the  mouth  of  the 
defendant  company,  a  party  to  the  same  record,  to  deny  that 
Ely  is  the  owner.  It  is  not  necessary  to  cite  authority  upon 
this  point,  because  the  only  question  raised  on  the  argument 
was  whether  the  interpretation  that  we  have  given  to  the 
Judge's  charge  is  correct.  Indeed,  the  record  shows  conclu- 
sively that  the  title  was  not  adjudged  to  be  in  the  plaintiff. 

The  defendant's  counsel  contended,  too,  that  there  was 
error  in  the  refusal  of  the  Court  to  submit  any  other  issue 
than  that  passed  upon  by  the  jury,  and  which,  with  the 
answer,  was  as  follows : 

"  Has  the  plaintiff  sustained  damage  by  the  default  and 
negligence  of  the  defendant?    Yes." 

Without  deciding  or  even  discussing  the  point,  we  may 
suggest  that  an  objection  may  be  obviated  on  the  next  trial 
by  framing,  under  each  separate  cause  of  action  as  to  which 
conflicting  testimony  may  be  offered  by  the  parties,  an 
appropriate  issue. 

For  the  error  pointed  out  the  judgment  must  be  reversed 
and  a  new  trial  had  in  the  Court  below. 

Error. 
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STATE  OF  NORTH  CAROLINA  ex  rel.  THE  COUNTY  BOARD  OF 
EDUCATION  OF  CHOWAN  v.  A.  J.  BATEMAN  and  others. 

County  Officer -1 — Official  Bonds. 

When  a  law  is  passed  imposing  a  duty  of  receiving  and  disbursing  a 
new  fund  on  certain  county  officers,  and  no  provision  is  made 
in  the  statute  for  an  additional  bond  to  cover  .the  new^  duty,  any 
bond  given  by  the  officer  after  the  law  is  in  force,  though  in  terms 
providing  only  for  the  securing  the  faithful  discharge  of  official 
duty  and  accounting  for  money  received  by  virtue  of  his  office, 
will  be  held  to  be  a  security  for  the  performance  of  the  new  duty; 
but  when  such  law  in  terms  requires  an  additional  bond  for  the 
performance  of  the  new  duty,  a  bond  theretofore  required  of  the 
officer  and  conditioned  for  the  faithful  discharge  of  the  duties  of 
his  office,  will  not  embrace  the  new  duty  for  which  the  additional 
bond  was  required  ; 

Therefore,  when  a  County  Treasurer  at  the  same  time  filed  two  official 
bonds,  with  same  conditions,  but  in  different  penal  sums  and  with 
different  sureties,  the  conditions  being  that  he  **  shall  well  and 
truly  account  for  all  moneys  that  may  come  into  his  hands  by 
virtue  of  his  office,  and  shall  faithfully  perform  all  things  per- 
taining to  his  office  required  of  him  by  the  laws  of  North  Caro- 
lina, or  any  other  authority  by  virtue  of  said  laws,''  otherwise, 
&c.:  Held,  that  neither  of  said  bonds  covered  the  duties  imposed 
upon  the  County  Treasurer  by  §2554  of  The  Code,  requiring  him 
to  receive  and  disburse  all  public  school  funds,  and  to  execute  a 
"  justified  Treasurer's  bond,"  &c.,  "conditioned  for  the  faithful 
performance  of  his  duties  as  Treasurer  of  the  County  Board  of 
Education,"  &c.,  *'  for  any  breach  of  which  said  bond,  action  shall 
be  brought  by  the  County  Board  of  Education." 

This  was  a  civil  action,  heard  at  the  Fall  Term,  1887,  of 
the  Superior  Court  of  Chowan  County,  before  Graves,  J. 
The  material  portions  of  the  complaint  are  as  follows : 
"  1.  That  on  the  __  day  of  November,  1884,  the  defendant, 
A.J,  Bateman,  was  duly  elected  Treasurer  of  Chowan  County, 
and  shortly  thereafter  qualified  according  to  law  as  treasurer 
aforesaid,  and  at  the  same  time,  as  treasurer,  executed  two 
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bonds,  payable  to  the  State  of  North  Carolina,  one  in  the  sum 
of  six  thousand  seven  hundred  and  fifty  dollars,  and  the 
other  in  the  sura  of  seven  thousmd  five  hundred  dollars, 
each  of  which  to  be  void  upon  condition  that  the  said  A.  J. 
Bateman  *  shall  well  and  truly  account  for  all  moneys  that 
may  come  into  his  hands  by  virtue  of  his  office,  and  shall 
faithfully  perform  all  things  pertaining  to  his  office  required 
of  him  by  the  laws  of  North  Carolina,  or  any  other  authority 
by  virtue  of  said  laws,'  otherwise  to  remain  in  full  force  and 
virtue. 

"2.  ThatW.  J.  Webb,  T.  G.  Skinner,  Harry  Skinner, 
James  Parker  and  J.  J.  Farmer  signed  the  first  of  said  bonds 
as  sureties,  and  the  other  defendants,  Wozelka,  Elliott  and 
White,  signed  the  second  as  sureties. 

"  3.  That  by  virtue  of  his  office  as  Treasurer  the  said  Bate- 
man received  from  the  Sheriff  of  said  county,  and  from  other 
sources  for  and  on  account  of  the  school  fund  of  the  said 
county,  a  large  sum  of  money,  and  has  utterly  failed  to 
account  for  and  pay  over  according  to  law,  of  the  amount 
so  collected  and  received,  the  sum  of  one  hundred  and  seventy 
and  sixty-four  one-hundredths  dollars." 

The  defendants  demurred  as  follows: 

"The  defendants  demur  to  the  complaint  in  this  action, 
because  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  them,  for  the  following  reasons : 

"  1.  This  action  is  brought  to  recover  an  alleged  balance 
due  on  the  school  fund  by  said  Bateman  as  Treasurer  of  the 
County  Board  of  Education,  and  it  is  not  alleged  in  com- 
plaint that  Bateman  ever  qualified  as  Treasurer  of  said  Board, 
or  that  these  defendants  ever  executed  any  bond  to  cover  a 
discharge  of  his  duties  as  Treasurer  of  said  County  Board  of 
Education. 

*^  2.  That  the  conditions  of  said  bonds  set  out  in  complaint 
show  they  were  executed  to  cover  only  the  duties  of  Bateman 
as  general  County  Treasurer,  and  were  not  executed  to  cover 
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any  duties  of  Bateman  as  Treasurer  of  the  said  Board  of  Edu- 
cation, and  no  breach  of  his  duty  as  general  County  Treasurer 
is  assigned  in  the  complaint. 

.  "  3.  For  that  it  appears  from  said  bonds  that  they  were 
cumulative  bonds  to  secure  a  safe  handling  of  the  general 
county  fund,  and  no  failure  to  pay  over  any  part  thereof  is 
alleged.     Wherefore,  they  pray,"  &c. 

The  judgment  was  as  follows : 

"  This  cause  coming  on  to  be  heard  on  complaint  and 
demurrer  filed  and  argued,  upon  motion  of  Pruden  &  Yann 
for  the  plaintiff,  it  is  adjudged  that  the  defendants'  demurrer 
be  and  it  is  overruled,  and  that  the  defendants  be  allowed 
to  answer. 

"  It  is  further  adjudged  that  the  plaintiff  recover  of  the 
defendants  the  costs  of  this  term,  to  be  taxed  by  the  Clerk.'* 

The  defendants  appealed. 

Mr.  W.  D.  Prudeuy  for  the  plaintiff. 

Mr.  W.  M.  Bond  (by  brief),  for  the  defendants. 

Avery,  J.  (after  stating  the  case).  By  a  series  of  adjudi- 
cations, extending  over  more  than  fifty  years,  we  think  that 
the  principles  governing  this  case  have  been  clearly  settled. 

When  a  law  is  enacted  that  imposes  the  duty  of  receiving 
and  disbursing  a  new  fund  upon  the  sheriffs  or  treasurers 
or  other  oflBcers  of  counties,  and  the  statute  fails  to  provide 
that  an  additional  bond,  conditioned  for  seeming  the  faith- 
ful application  of  such  fund,  shall  be  required,  any  bond 
given  by  the  officer  after  the  law  is  in  force,  though  in  terms 
it  may  provide  only  for  securing  the  faithful  discharge  of 
oflBcial  duty  and  accounting  for  money  received  by  virtue 
of  his  office,  will  be  construed  to  embrace  the  new  duty,  and 
to  constitute  a  security  for  its  performance.  Sa/€  v.  Brad- 
shaw,  10  Ired.,  229. 
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In  that  case,  the  facts  were  that  the  Sheriff  of  Rowan 
County  and  his  sureties  were  sued  on  his  official  bond,  exe- 
cuted in  the  year  1847,  and  conditioned  that  "  he  shall  pay 
all  money  by  him  received,  by  virtue  of  any  process,  to  the 
person  or  persons  to  whom  the  same  shall  be  due,  and  in  all 
other  things  will  truly  and  faithfully  execute  the  said  office 
of  Sheriff  during  his  continuance  therein."  The  defend- 
ants, his  sureties,  were  held  to  be  liable  for  a  tax  levied  by 
the  proper  authorities  of  the  town  of  Salisbury,  because  an 
act  passed  in  the  year  1827  required  the  Sheriff  of  Rowan 
County  *'to  collect,  pay  over  and  account  for  the  taxes 
imposed  by  the  Commissioners  of  the  Town  of  Salisbury,  on 
citizens  and  property  therein,"  &c.,  (but  did  not  require  a 
new  bond),  and  the  Sheriff  had  failed  to  account  for  tax  col- 
lected for  the  town  in  1847. 

In  the  case  of  Lindsay  v.  Dozier  et  al.y  Busbee's  Law,  275, 
the  Court  held,  in  effect,  that  where  an  officer  had  given  a 
bond  for  the  faithful  discharge  of  his  duties,  after  the  enact- 
ment of  the  law  intrusting  him  with  the  collection  and  dis- 
bursement of  an  additional  fund,  such  bond  would  be 
deemed  a  security  for  the  performance  of  the  new  duty, 
unless  the  stahde  imposing  it  in  express  terms  required  a  sqyarate 
bond  for  the  performance  of  that  new  duty.  The  act  of  1844 
required  each  county  to  levy  a  tax  for  the  common  school 
fund,  and  the  Sheriff  was  directed  to  collect  it  "in  the  same 
manner  that  other  county  taxes  are  now  levied  for  other 
county  purposes,"  and  in  the  same  section  it  was  provided 
that  the  bond  given  by  the  Sheriff  to  secure  the  county 
taxes  "  shall  contain  a  condition  for  the  faithful  collection 
and  payment  of  the  school  taxes  to  the  person  authorized  to 
receive  the  same."  The  Sheriff,  Dozier,  filed  a  bond,  condi- 
tioned only  for  the  collection  of  all  county  taxes,  and  the 
action  brought  against  him  and  his  sureties  on  that  bond  for 
the  school  fund,  collected  by  him  and  not  accounted  for,  was 
sustained  by  the  Court. 
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On  the  other  hand,  where  a  law  charging  an  oflScer  with 
a  new  duty,  requires  in  express  terms  an  additional  bond 
for  its  faithful  performance,  or  one  embodying  conditions 
different  from  those  necessary  in  that  already  required,  an 
official  default  in  misapplying  funds  received  by  virtue  of  such 
statute  is  not  held  to  be  a  breach  of  the  bond  conditioned 
for  the  faithful  discharge  of  the  duties  of  the  office,  even 
when  it  embraces  the  new  duties  only  in  general  and  not  in 
specific  terms.  Cr ampler  y.  Governor,  1  Dev.,  52;  O^.vemor 
V.  Barr,  ibid,,  65,  and  Governor  v.  Matlock,  1  Dev.,  214. 

Chief  Justice  Ruffin  cited  these  cases  in  State  v.  Bradshaw 
as  establishing  the  rule,  "  that  the  general  words  in  the  con- 
clusion of  the  general  bond  of  the  Sheriff  did  not  extend  to 
the  public  and  county  taxes  "  As  a  reason  for  the  rule,  he 
says:  "The  construction  was  that  those  words  were,  upon 
the  intention,  not  cumulative  but  special  securities,  for  the 
revenue  of  each  kind,  inasmuch  as  if  it  were  not  so,  the 
interests  of  the  public  and  private  persons  would  often  come 
in  conflict;  and  indeed  the  penalty  of  the  bond  would  often 
be  exhausted  by  the  public  leaving  nothing,  or  but  little,  as 
a  security  fo  individuals."  If  we  apply  the  principles  stated 
in  and  deduced  from  the  opinions  referred  lo,  there  will  be 
little  trouble  in  rea^ching  a  conclusion  as  to  the  correctness 
of  his  Honor's  ruling.  We  are  of  the  opinion  that  the 
demurrer  should  have  been  sustained. 

Two  bonds  were  filed  by  the  defendant  Bateman  on  the 
same  day,  and  containing  precisely  the  same  conditions,  but 
different  penal  sums,  and  signed  by  different  sureties.  The 
conditions  in  both  bonds  were  that  the  said  A.  J.  Bateman 
*'  shall  well  and  truly  account  for  all  moneys  that  may  come 
into  his  hands  by  virtue  of  his  office,  and  shall  faithfully 
perform  all  things  pertaining  to  his  office  required  of  him 
bv  the  laws  of  North  Carolina,  or  any  other  authority  bv 
virtue  of  said  laws,"  otherwise  to  remain  in  full  force  and 
virtue. 


FEBRUARY  TERM,  1889.  57 

County  Board  of  Education  v.  Bateman. 

The  Code  of  North  Carolina,  vol.  1,  ch.  19,  §766,  provides 
that  the  County  Treasurer  shall  give  bond,  "conditioned 
that  he  will  faithfully  execute  the  duties  of  his  office^  and  pay, 
according  to  law  and  on  warrant  of  the  Chairman  of  the 
Board  of  Commissioners,  all  moneys  which  shall  come  into 
his  hands  as  treasurer,  and  render  a  true  account  thereof  to  the 
hoard,  when  required  by  law  or  the  Board  of  County  Com- 
missioners." 

Section  2554  of  The  Code  provides  that  "the  County 
Treasurer  of  each  county  shall  receive  and  disburse  all  pub- 
lic school  funds,"  and  he  is  further  required  to  execute  a 
"justified  treasurer's  bond,"  Ac,  "conditioned  for  the  faith- 
Jul  performance  of  his  duties  os  Treasurer  of  the  County  Board  of 
Education,  and  for  the  payment  over  to  his  successor  of  any 
balance  of  school  money  that  may  be  in  his  hands  unex- 
pended, (fee  ,  *  *  *  and  for  any  breach  of  said  bond 
action  shall  be  brought  by  the  County  Board  of  Education." 

It  is  almost  needless  to  state  that  neither  of  the  bonds 
declarer!  on  in  this  action  purports  to  have  been  executed 
by  Bateman  and  the  other  obligors  to  provide  for  the  mis- 
application of  the  school  fund,  received  by  h*im  in  the 
capacity  of  Treasurer  of  the  County  Board  of  Education, 
and  the  condition  of  both  are  widely  variant  in  form  and 
substance  from  those  prescribed  in  section  2554.  Whether 
both  are  so  drawn  as  to  substantially  meet  the  requirements 
of  section  766,  is  a  question  that  we  are  i)ot  called  upon  to 
decide  now;  but  if  thev  are  sufficient  in  form  to  bind  the 
obligors  as  to  any  default  of  Bateman,  acting  generally  in 
the  capacity  of  County  Treasurer,  we  must,  according  to  the 
authorities  cited,  hold  ihat  they  are  cumulative  obligations, 
and  that  the  sureties,  who  executed  both,  are  liable  only  for 
some  default  of  Bateman  as  relating  to  his  office  as  County 
Treasurer  proper,  and  not  as  Treasurer  of  the  Board  of  Edu- 
cation. 
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Indeed,  section  2554  requires  that  the  bond  mentioned 
in  that  section  shall  be  executed  before  entering  upon  the 
duties  of  his  office,  and  the  Board  of  Education  has  the  right, 
if  necessary,  to  require  the  Treasurer  to  strengthen  it  on 
notice.  The  plaintiff  might  have  critically  examined  the 
obligations  filed  by  Bateman,  and  have  refused  to  intrust 
him  with  the  disbursement  of  school  funds  until  the  law  had 
been  complied  with. 

The  case  of  Commissioners  v.  Magniuy  86  N.  C,  285,  sustains 
the  view  w^e  have  taken  of  this  case.  The  County  Treasurer 
was,  by  the  law  then  in  force  (Bat.  Rev.,  §§  32,  34  and  35, 
ch.  ()8),  made  ex-oficio  County  Treasurer,  and  as  such  required 
to  give  a  bond  conditioned  for  the  faithful  performance j3f 
his  duty  as  Treasurer  of  the  County  Board  of  Education, 
The  bond,  for  an  alleged  breach  ol  which  ihe  action  was 
brought,  recited  the  fact  th^t  Magnin  had  "  become  disburser 
of  the  school  money  "  by  virtue  of  his  appointment  as  County 
Treasurer,  and  the  question  discussed  by  the  Chief  Justice  in 
that  case  was,  whether  the  lo(>sely  drawn  condition,  "  to  well 
and  truly  disburse  the  money  coming  into  his  hands  under 
the  requirement  of  law  "  (referring  to  Magnin  as  "  disburser 
of  the  school  money"),  could  be  construed  to  cover  the  alle^^ed 
defalcation  in  the  failure  of  Magnin  to  account  for  and  pay 
over  to  his  successor  school  funds  received  by  virtue  of  his 
office,  and  the  Court  held  that  Magnin  was  liable.  The  dis- 
cussion as  to  the  form  »  f  that  bond  probably  suggested  the 
changes  in  the  law  as  now  embodied  in  section  2554. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the 
Court  below  will  proceed  in  accordance  with  this  opinion. 

Error. 


• 
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ROBERT    L.    KNOWLES   v.    NORFOLK  SOUTHERN    RAILROAD 

COMPANY. 

Pleading — Statement  of  Came  of  Action — Motion  to  Dismiss — 

Aider — Damages, 

1.  Where  it  is  apparent  from  the  allegations  in  the  complaint  that  the 

plaintiff  has  no  cause  of  action,  a  motion  to  dismiss  at  any  stage 
of  the  action  will  prevail;  but  where  the  complaint  fails  to  set 
forth  a  sufficient  cause  of  action  by  reason  of  the  omission  of 
some  substantial  averment,  or  for  any  other  defect  which  might 
be  remedied  by  amendment,  the  objection  must  be  made  by 
demurrer  or  answer,  or  the  defendant  will  be  deemed  to  have 
waived  it. 

2.  If  the  answer  contains,  by  fair  construction,  an  admission  of  the  mate- 

rial averments  which  should  have  been  made  in  the  complaint, 
or  if  it  is  framed  upon  the  assumption  that  such  averments  have 
been  sufficiently  made,  and  denies  them,  the  complaint  will  be 
aided  by  the  answer  and  the  defects  thereby  cured. 

3.  The  plaintiff  may  recovr'r  punitive  damages  where  he  proves  that  the 

acts  which  caused  the  injury  were  accompanied  by  the  fraud, 
malice,  reckless  negligence,  rudeness,  oppression,  or  other  wilful . 
aggravation  of  the  defendant. 

This  was  a  civil  action,  tried  at  the  Fall  Term,  1888,  of 
the  Superior  Court  of  PER<iUiMANs  County,  before  MacRae^ 
J.,  for  damages  for  an  alleged  unlawful  expulsion  of  plain- 
tiff from  defendant's  cars. 

The  complaint  and  answer  and  issues  were  as  follows : 

The  plaintiff  alleges : 

"1.  That  the  defendants  are  a  railroad  corporation,  doing 
business  in,  and  under  a  charter  of  the  General  Assembly 
of  this  State. 

"  2.  That  the  plaintiff,  on  the day  of ,  1887, 

purchased  of  the  defendant's  agent  at  Winfall,  a  sta- 
tion on  their  road,  a  return  ticket  to  Elizabeth  City,  also  a 
station  on  said  road. 
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"  3.  That  on  his  return  the  day  following,  he  was  put  off 
the  train  by  the  conductor,  one  Poindexter,  because  he  had 
no  ticket,  which  fact  he,  plaintiff,  had  not  discovered  until 
the  same  was  called  for. 

"4.  That  the  plaintiff  explained  the  case  to  the  said  con- 
ductor, telling  him  that  he  knew  where  his  ticket  was:  that 
he  could  and  would  get  it  as  soon  as  he  reached  Winfall, 
and  there  deliver  it  to  him,  or  that  he  would  deposit  with 
him,  the  said  Poindexter,  money  of  the  value  of  the  ticket, 
to  be  returned  if  he  should  produce  the  misplaced  ticket  at 
Winfall,  as  agreed;  that  the  money  was  tendered  the  said 
<5onductor,  but  he  refused  to  receive  the  same,  and  forced  the 
plaintiff  off  the  train  several  miles  from  his  destination. 

"  5.  That  it  is  the  custom  of  the  defendants  to  accept  money 
in  lieu  of  tickets  when  the  latter  cannot  be  had. 

"  6.  That  by  said  wrongful  act  of  ejecting  the  plaintiff  from 
said  train  he  has  sustained  serious  damage." 

Wherefore,  he  prays  judgment,  <fec. 

The  defendant's  answer  was  as  follows: 

"  1.  That  section  1  thereof  is  true. 

"  2.  That  section  2  thereof  is  true. 

"  3.  That  on  the  day  named,  the  plaintiff  was  a  passenger 
on  the  defendant's  train  going  from  Elizabeth  City  south, 
and  the  conductor  of  said  train  called  on  him  for  his  ticket, 
but  was  informed  by  the  plaintiff  that  the  same  had  been 
left  by  him  in  the  pockets  of  another  suit  of  clothes,  and 
<jould  not  then  produce  it,  but  would  do  so  the  next  day. 
The  conductor  then  demanded  of  him  the  usual  fare  between 
Elizabeth  City  and  Winfall,  where  he  wanted  to  go,  but  this 
the  plaintiff  refused  to  pay,  but  did  offer  to  deposit  WMth  the 
conductor  enough  money  to  pay  the  fare,  provided  the  con- 
ductor would  agree  to  return  the  same  if  the  plaintiff  would 
next  (lay  produce  the  ticket^  The  conductor  refused  to  do 
this,  and  informed  the  plaintiff  that  he  was  ordered  in  all 
cases  to  collect  from  passengers  a  ticket  or  the  fare  in  money, 
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and  that  unless  the  plaintiff  presented  his  ticket  or  paid  the 
fare  he  would  be  put  off  the  train  ;  and  upon  the  plaintiff's 
refusing  to  do  either,  the  conductor,  at  the  next  station, 
stopped  the  train  and  told  the  plaintiff  he  must  get  off, 
which  he  did. 

"4.  That  the  conductor  was  carrying  out  in  this  matter 
the  general  orders  of  the  defendant  company;  that  he  com- 
mitted no  violence  whatever  towards  the  plaintiff,  but  acted 
considerately  and  carefully  towards  him,  and  the  plaintiff 
left,  upon  the  demand  of  the  conductor,  and  without  being 
ejected  by  him.        *         *         * 

"Wherefore,  defendant  demands  judgment,  that  it  go 
without  day  and  recover  its  costs." 

There  was  evidence  on  the  part  of  the  plaintiff  tending 
to  show  that  before  the  plaintiff  was  put  off  the  train  he 
offered  to  pay  the  conductor  his  fare,  but  that  the  same  was 
refused ;  that  the  conductor  was  rude  in  his  manner,  and 
pushed  the  plaintiff  as  he  got  off  the  train. 

Evidence  denying  this,  and  showing  that  the  conductor 
had  acted  discreetly  and  kindly  in  ejecting  the  plaintiff,  and 
that  the  plaintiff  refused  to  pay  his  fare  or  exhibit  a  ticket, 
was  introduced  by  defendant. 

The  following  issues  were  submitted  to  the  jury : 

"  1.  Did  the  defendant's  agent  wrongfully  eject  plaintiff 
from  defendant's  train  ? 

"  2.  What  damage  has  plaintiff  sustained  ?  " 

The  Court  charged  the  jury  as  follows : 

"  1.  If  the  plaintiff  was  on  the  train  from  Elizabeth  City 
to  Winfall  without  his  ticket,  the  conductor  had  the  right  to 
collect  fare  or  put  him  off  at  the  next  station.  Plaintiff 
could  not  require  of  the  conductor  to  agree  with  him  to 
return  the  money  if  he  gave  him  the  ticket  in  the  morning. 
But  if  plaintiff  offered  to  pay  his  fare  without  conditions, 
and  the  conductor  refused  to  receive  it,  he  had  no  right  to 
put  him  off.  If  he  did  put  him  off  under  these  circumstances, 
it  was  wrongful,  and  your  response  should  be  *  Yes.' 
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"  2.  If,  however,  the  plaintiff  refused  to  pay  his  fare  and 
the  conductor  put  him  off  in  a  rude  or  insulting  manner, 
such  as  to  show  malice  on  the  part  of  the  conductor,  the 
plaintiff  would  be  entitled  to  such  damage  as  you  deem 
proper — punitive.  If  he  did  offer  to  pay  his  fare  and  the 
conductor  put  him  off  without  using  force  or  acting  towards 
him  in  a  rude  or  insulting  manner,  the  damages  would  be 
the  actual  expenses  which  he  incurred,  and  compensation 
for  the  trouble  to  which  he  was  put  by  reason  of  being 
wrongfully  ejected." 

The  defendant  excepted  to  this  charge,  and  assigned  as 
error  that  the  Court  instructed  the  jury  that  they  might 
assess  punitive  damages,  when,  under  the  pleadings  as  they 
are,  the  plaintiff  was  not  entitled,  in  any  aspect  of  the  case, 
to  punitive  damages. 

The  jury  answered  the  firsjt  issue  "Yes,"  and  the  second 
"  $250,"  and  the  Court  rendered  the  judgment  set  out  in 
the  record,  from  which  the  defendants  appealed. 

The  appellant  moved  in  this  Court  for  the  first  time  to 
dismiss  the  action  because  the  complaint  did  not  state  facts 
suflBcient  to  constitute  a  cause  of  action. 

Mr.  B,  C.  Beckuxith,  for  the  plaintiff. 
Mr,  W,  D,  Pruden,  for  the  defendant. 

AvKRY,  J.  (after  stating  the  case).  It  seems  that  the  Court 
of  Appeals  of  New  York,  giving  effect  to  precisely  the  same 
language  as  section  98  of  the  Code  of  Civil  Procedure,  and 
substantially  the  same  as  section  242  of  The  Code  of  North 
Carolina,  have  construed  it  to  mean  that  the  motion  to  dis- 
miss on  the  ground  relied  on  in  this  case  would  not  be 
entertained  when  made  for  the  first  time  in  the  appellate 
Court.  Bliss'  Code,  sec  499,  p.  533,  note  z.  We  must  stand 
to  our  repeated  decisions  that  this  Court  will,  on  motion,  or 
ex  mero  motu,  dismiss  an  action  on  this  ground,  just  as  would 
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be  done  when  it  appeared  upon  the  face  of  the  record  that 
the  action  had  been  brought  in  a  court  that  did  not  have 
original  ju^i^diction.  Tucker  v.  Baker,  86  N.  C,  1;  Havter 
V.  Yarborotighy  92  N.  C,  68;  Rogers  v.  Jenkins,  98  N.  C,  129; 
Johnson  V.  Finch,  93  N.  C,  205;  Halsiead  v.  Mullenyibid.,  252. 

But,  if  the  complaint  does  state  facts  that  constitute  a  ca>ise  of 
cuiion,  by  a  fair  construction  of  the  language,  the  motion 
must  be  denied.  If  the  laiiguage  used  in  the  fourth  para- 
graph of  the  complaint  is  susceptible  of  the  inteipretation, 
that  the  plaintiff  tendered  to  the  c«>nductor  the  usual  fare 
from  Elizabeth  City  to  Winfall,  and  that  the  onductor  put 
him  off  the  train  notwithstanding  the  amount  usually  paid 
for  passage  between  those  points  was  offered,  there  is  a  state- 
ment of  facts  sufficient  to  constitute  a  cause  of  action  (Nance 
V.  Railroad  Co.,  94  N.  C,  624) ;  though,  nothing  more  appear- 
ing, the  recovery  of  the  plaintiff  might  be  restricted  on  trial 
to  an  almost  nominal  sum.  The  original  jurisdiction  must 
depend  entirely  on  the  amount  demanded  in  good  faith  as 
damages.     Fell  v.  Porter,  69  N.  C,  140. 

The  paragraph  mentioned  is  divided  into  two  pans,  sepa- 
rated by  a  semicolon,  as  it  appears  in  the  record,  but  might 
have  been  divided  into  two  paragraphs.  The  first  paragraph, 
if  it  had  been  so  arranged,  would  have  been  as  follows: 
^*  That  the  plaintiff  explained  the  case  to  said  conductor, 
telling  him  that  he  knew  where  his  ticket  was;  that  he 
would  get  it  as  soon  as  he  reached  Winfall,  and  there  deliver 
it  to  him,  or  he  would  deposit  with  him,  Poindexter,  the 
value  of  the  ticket,  to  be  returned,  if  he  should  produce  the 
misplaced  ticket  at  Winfall,  as  agreed."  The  second  portion 
of  the  section,  as  a  distinct  paragraph,  woul  1  be  as  follows: 
'*  That  the  money  was  tendered  to  the  said  conductor,  but 
he  refused  to  receive  the  same,  and  forced  the  plaintiff  off 
the  train  several  miles  from  his  destination." 

These  are  two  propositions,  in  no  way  dependent  upon  or 
qualifying  each  other,  and  not  necessarily  inconsistent,  and 


64  IN  THE  SUPREME  COURT. 


Knowles  V,  Railroad. 


no  matter  what  punctuation  may  be  adopted,  can  be  con- 
strued only  as  distinct  offers. 

First,  the  plaintiff  proposes  to  deposit  the  value  of  the 
ticket,"  which,  in  the  absence  of  any  proof  to  the  contrary, 
we  must  assume  to  be  the  usual  fare  between  the  two  points 
named,  but  upon  condition  that  he  is  to  take  it  as  a  pledge 
and  return  it  if  tne  ticket  should  be  produced. 

When  the  conductor  refused  to  accede  to  that  proposal, 
'Hhti  money,  (meaning  the  usual  fare  or  value  of  the  ticket) 
was  tendered  to  the  taid  conductor  and  he  refvsed  to  receive  the 
samey  and  forced  the  plaintiff  off  the  train"  This  is  clearly 
susceptible  of  the  interpretation,  that  the  tender  at  last  was 
unconditional,  but  the  conductor  impatiently  declined  it 
and  ejected  plaintiff.  There  can  be  no  doubt  that  the  lan- 
guage so  construed  is  a  statement  of  a  good  cause  of  action. 
In  considering  a  motion  of  this  kind  we  cannot  look  beyond 
the  language  of  the  complaint  to  the  fact  that  the  parties 
tried  the  case  without  objection,  and  apparently  acted  upon 
the  idea  that  the  pleadings  put  in  issue  the  question,  whether 
the  regular  fare  had  been  tendered,  because,  as  already 
stated,  the  motion  might  have  been  purposely  reserved  for 
this  Court. 

There  was  testimony  on  the  part  of  the  plaintiff  tending 
to  show  that  he  offered  to  pay  his  fare  before  he  was  put  off 
the  train,  and  that  the  conductor,  after  refusing  the  money 
tendered,  rudely  pushed  him  as  he  was  getting  off.  On  the 
other  hand,  there  was  evidence  on  behalf  of  the  defendant 
that  the  plaintiff  refused  either  to  pay  the  fare  or  exhibit  a 
ticket,  and  that  the  conductor  acted  kindly  and  discreetly 
in  ejecting  him. 

The  defendant  excepted  to  the  charge,  assigning  as  error 
that  the  Court  instructed  the  jury  that  they  might  assess 
punitive  damages,  when,  under  the  proceedings,  as  they  are, 
the  plaintiff  was  not  entitled,  in  any  aspect  of  the  case,  to 
punitive  damages.     Conceding  that  there  must  be  sufficient 


FEBKUARY  TERM,  1889.  65 

Knowles  v.  Railroad. 

allegations  in  the  complaint,  as  well  as  corresponding  proof 
to  sustain  them,  and  that  testimony,  'Otherwise  sufficient, 
would  not  support  a  verdict  without  allegata  in  accord  with 
the  probata,  the  question  arises  whether  the  complaint  does 
not  contain  a  statement  of  a  cause  of  action  in  support  of 
which  the  plaintiff  may  prove  himself  entitled  to  exemplary 
damages.  Few,  if  any,  of  the  ancient  rules  of  pleading  are 
now  applicable  ;  all  that  is  required  of  the  plaintiff  is  a  plain 
and  concise  statement  of  the  facts  constituting  a  cause  of 
action.  Gorman  v.  Bellamy,  82  N.  C,  496;  Moore  v.  Edmiston, 
TON.  C,  510;  Jones  v.  Mid,  82  N.  C,  252.  The  words, 
*' forced  the  plaintiff  off  the  train,"  and  that  he  was  "  put  off," 
together  with  the  further  allegation  that  by  said  wrongful 
act  of  "  ejecting  plaintiff  from  said  train,"  &c.,  ex  vi  termini^ 
convey  the  idea  that  actual  violence  was  used,  because  a 
demonstration  of  power  would  have  compelled  him  "  to  get 
oflF"  the  train,  and  the  word  "  ejecting  "  in  this  connection 
implies  more  than  a  mere  command  to  leave  the  train,  with 
power  to  enforce  obedience.  This  view  of  the  case  is  strength- 
ened by  the  fact  that  the  defendant  in  the  answer  is  careful 
to  aver  that  the  conductor  "  stopped  the  train  and  told  plain- 
tiff he  must  get  off,  which  he  did,  and  that  the  former  com- 
mitted no  violence  whatever  towards  him,  and  that  the  plain- 
tiff left  upon  the  demand  of  the  conductor  and  urithout  being 
ejected  by  him"  The  complaint  charges  actual,  if  not  more 
than  ordinary,  violence,  SLud  the  words  "put  him  off"  imply 
rudeness,  however  informal  the  expression  may  be.  If  the 
words  do  not  import  all  that  we  have  held  that  they  mean, 
a  sufficient  cause  of  action  being  alleged,  there  would  not 
be  such  a  variance  from  the  proof  as  would  be  deemed  mate- 
rial, if  any  at  all.  Willis  v.  Branch,  94  N.  C,  142 ;  Usry  v. 
Suit,  91  N.  C,  406.  But  in  fact  the  proof  offered,  of  rudeness 
to  the  plaintiff  on  the  part  of  the  conductor,  in  the  very  act 
of  expelling  him,  accords  with  the  true  interpretation  of  the 
102—5 
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allegations  mentioned,  and  such  rude  expulsion  will  entitle 
the  plaintiff  to  recover  more  than  ordinary  damages.  Wood's 
Railway  Law,  section  317,  pages  1242-46,  with  notes. 

Justice  Ashe,  delivering  the  opinion  in  Holmes  v.  The 
Railway  Company,  94  N.  C,  318,  adopts  the  rule  which  must 
control  the  Court,  and  which  is  decisive  of  the  point  we  have 
discussed :  "  When  there  is  an  element  either  of  fraud, 
malice,  such  a  degree  of  negligence  as  indicates  a  reckless 
indifference  to  consequences,  oppression,  insult,  rudeness, 
caprice,  wilfulness,  or  other  causes  of  aggravation,  in  the  act 
or  omission  causing  the  injury,  punitive  damages  may  be 
awarded  by  the  jury."  Conceding  that  our  interpretation  of 
the  language  of  the  complaint  is  correct,  there  was  an  alle- 
gation, as  there  was  evidence,  of  rudeness.  It  is  apparent, 
too,  from  the  careful  denial  of  the  answer,  that  the  defend- 
ant was  not  misled,  but  understood  what  was  meant  by  the 
plaintiff,  and  not  only  carefully  avoided  admitting  the  force 
as  alleged,  but  set  up  an  affirmative  averment  as  to  the  force 
used,  which  draws  the  line  very  nicely  between  rudeness 
and  a  courteous  discharge  of  a  trying  duty.  Usry  v.  Suit, 
mpra;  The  Code,  §§269,  270  and  271 ;  Garrett  v.  Trotter,  65 
N.  C,  430. 

On  the  argument  there  was  some  discussion  of  the  point, 
whether  the  objection  that  there  was  a  variance  between  the 
allegation  and  the  evidence  offered  by  the  plaintiff,  if  it  had 
been  well  founded,  could  have  been  made  for  the  first  time 
after  the  defendant  had  introduced  testimony  to  rebut  the 
evidence  offered  by  the  plaintiff  without  objection  on  the 
part  of  the  former.  It  would  seem  that  the  practice  of  the 
courts  in  New  York  differs  from  ours,  alto,  in  this  respect. 
18N.  Y,515;   20  N.  Y.,  62. 

The  practice  there  permitted  must  be  made  consistent  with 
the  sections  of  The  Code  cited  above,  on  the  ground  that  a 
party,  by  failing  to  object  to  evidence  introduced  by  bis 
adversary,  and  offering  rebutting  testimony,  waives  his  right 
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to  take  advantage  of  the  defect  in  the  pleadings  at  a  later 
stage  in  the  trial.  While  the  holding  of  this  Court  as  to 
variance  differs  widely  from  that  of  the  appellate  Court  of 
New  York,  our  Court  has  repeatedly  drawn  the  distinction 
between  a  defective  statement  of  a  cause  of  action  and  a 
statement  of  defective  cause  of  action. 

In  the  case  of  Garrett  v.  Trotter  (65  N.  C,  430),  Chief  Justice 
Pkarson  says  for  the  Court :  "  The  defect  is  aided  by  the 
answer,  which  shows  that  the  defendarU  understood  the  com- 
plaint to  charge  an  illegal  withholding  of  the  possession." 

When,  therefore,  we  have  reached  the  conclusion  that  the 
complaint  stated  a  cause  of  action  upon  which  the  plaintiff 
could  recover  actual  damages,  if  there  was  some  doubt  or 
room  for  discussion  as  to  the  true  meaning  of  the  complaint 
considered  alone,  but  the  denial  was  so  expressed  in  the 
answer  as  to  prove  that  the  allegations  of  the  complaint 
were  construed  by  the  defendant  to  imply  a  charge  of  rude- 
ness, and,  therefore,  denied,  the  doctrine  of  aider  would  apply, 
and  the  right  to  recover  punitive  damages  for  the  rudeness, 
if  proven,  would  be  established. 

The  judgment  must  be  affirmed. 

Affirmed. 
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MARY  L.  SPENCER  et  al.  v.  GEO.  CREDLE,  Adm'r  of  S.  R. 

SADLER,  et  al. 

Estoppel — Notice — Lis  Pendens — Judicial  Sales —  Clerks  of  Supe- 
rior Courts — IrregtdarUies  hi  Special  Proceedings — Judgmenis, 
When  Void — Purchasers — Parties. 

1.  All  persons  who  have  been  duly  made  parties  to  an  action  will  be 

presumed  to  have  notice  of  all  orders,  decrees,  &;c.,  therein  sub- 
sequently made,  and  will  be  estopped  thereby,  notwithstand- 
ing any  irregularities  which  may  appear  in  the  proceedings,  until 
they  shall  have  been  reversed  or  vacated  on  appeal,  in  some 
action  instituted  for  that  purpose. 

2.  An  order  made  by  the  Clerk  appointing  himself  a  commissioner  to 

sell  land,  and  subsequently  to  pay  out  the  moneys  arising  from 
such  sale,  is  not  void. 

3.  The  statutory  provisions  requiring  judgments,  decrees,  &c.,  to  be 

signed  by  Judges  and  Clerks  are  not  mandatory,  and  a  failure  to 
observe  them  will  not,  per  se,  render  such  orders  ineffectual. 

4.  Where,  in  a  proceeding  for  sale  and  partition,  the  answer  raised 

issues  of  law  and  fact,  which  should  have  been  transferred  to 
the  Superior  Court  docket  **  in  term,"  for  trial,  but  there  was  no 
evidence  this  had  been  done,  and  it  did  appear  that  the  Clerk 
made  an  order  for  sale,  that  a  sale  was  made,  and  the  proceeds 
partitioned,  that  the  parties  were  all  before  the  Court,  and  no 
appeal  was  taken,  nor  any  proceeding  instituted  to  vacate  the 
action  of  the  Clerk,  until  several  years  after  the  cause  was  dis- 
posed of:  Heldy  that  the  parties  will  be  presumed  to  have  aban- 
doned the  defences  embraced  in  the  issues,  and  to  have  acquiesced 
in  the  subsequent  orders,  &c. 

5.  Strangers  to  an  action  are  not  affected  with  constructive  notice  of  an 

action  involving  the  title  to  lands  situate  in  a  county  other  than 
that  in  which  the  action  is  pending,  unless  the  notice,  lispendenSt 
is  given  under  J5229,  T?ie  Code;  but  even  purchasers  for  value, 
although  not  parties,  are  affected  by  such  notice  if  the  lands  are 
in  the  county  where  the  action  is  pending,  and  the  pleadings 
describe  them  with  reasonable  certainty. 

Civil  action,  tried  before  Graves,  /.,  at  Fall  Term,  1887, 
of  Hyde  Superior  Court. 
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This  action  is  brought  by  Mary  L.  Spencer  and  her  five 
children — Emma  E  Worthy  (wife  of  J.  A.  Worthy),  E.  A. 
Spencer,  H.  J.  Spencer,  A.  L.  Spencer  and  F.  J.  Spencer — 
against  George  Credle,  as  administrator  of  Samuel  R.  Sadler, 
former  Clerk  of  the  Superior  Court  of  Hyde  County,  and  the 
other  defendants  as  sureties  upon  his  official  bonds  for  the 
yeare  1868, 1869, 1870,  1871,  1872  and  1873. 

The  plaintiflFs  allege  that  in  a  proceeding  wherein  Lancas- 
ter et  cU.  were  plaintiffs  and  the  said  Mary  L.  Spencer  et  al. 
were  defendants,  a  sale  of  the  lands  of  Henry  S.  Spencer, 
deceased,  was  ordered  and  made^  and  the  proceeds  of  said  sale, 
amounting  to  thirty-nine  hundred  and  eighty  dollars,  were 
paid  to  and  received  by  said  Samuel  R.  Sadler,  as  Commis- 
sioner of  the  Court,  and  that  after  deducting  all  costs  and 
expenses  the  share  due  each  of  the  heirs  of  Henry  S.  Spencer 
was  $637.31,  and  that  the  interest  of  John  N.  Spencer,  one 
of  the  heirs,  was  the  property  of  the  plaintiflFs. 

The  plaintiflTs  further  allege,  in  substance,  that  on  March 
2, 1872,  said  Sadler,  acting  as  commissioner  aforesaid,  paid 
to  N.  Beckwith,  attorney  for  J.  &  S.  Gibbs,  $310.02,  and  that 
on  March  8,  1873,  said  Sadler  paid  to  said  N.  Beckwith 
$327.29,  and  both  payments  were  made  after  protest  on  the 
part  of  plaintiflFjj.  The  plaintiflFs  dematided  judgment  for  the 
sum  of dollars  (the  penalties  of  the  bonds),  to  be  dis- 
charged upon  the  payment  of  $637.31,  with  intereston  $310.02 
from  March  2,  1872,  and  on  $327.29  from  March  8,  1873,  and 
costs. 

The  several  answers  admit  the  execution  of  the  bonds 
declared  on,  the  salf*  of  the  lands  by  virtue  of  the  special 
proceeding  as  the  property  of  Henry  S.  Spencer,  and  the 
receipt  by  Sadler  of  the  proceeds  of  sale,  amounting  to  $3,980, 
as  commissioner,  and  the  payment  by  Sadler  to  N.  Beck- 
with of  the  sums  mentioned,  and  at  the  times  mentioned,  in 
the  complaint. 
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The  defendants,  on  the  argument,  did  not  rely  on  the 
release  pleaded  in  the  answer,  nor  on  the  averment  in  the 
answer,  that  the  deeds  offered  by  plaintiffs  in  support  of 
their  claim  to  the  fiind  were  fraudulent. 

Henry  S.  Gibbs  was  a  party  to  the  said  proceeding  of  Lan- 
caster et  al.  V.  Mary  L.  Spencer  et  al.  He  recovered  judg- 
ment against  John  W.  Spencer,  about  the  year  1870,  for 
$310.02,  under  which  judgment  he  bought  the  individual 
sixth  interest  of  John  W.  Spencer  in  the  said  lands  of  Henry 
S.  Spencer,  and  on  January  6,  1872,  John  Boleman,  Coroner 
of  Hyde  County,  executed  a  deed  to  said  Gibbs  for  the 
interest  sold  by  the  former  under  the  judgment  and  attach- 
ment levied  on  said  interest  of  John  W.  Spencer. 

The  facts  material  to  this  controversy,  appearing  in  the 
record  of  the  special  proceeding  for  sale  and  partition,  were 
as  follows : 

On  the  12th  day  of  August,  1871,  James  W.  Lancaster  and 
wife  Margaret,  Robert  P.  Wahab  and  wife  Susan,  and  Annie 
E.  Wynne  (by  her  guardian,  N.  Beckwith),  commenced  a 
special  proceeding  in  the  Superior  Court  of  Hyde  County, 
by  the  issuance  of  a  summons,  returnable  before  the  Clerk, 
against  Peter  P.  Spencer  and  wife  Mary,  Samuel  Blackwell 
and  wife  Elizabeth,  W.  H.  Spencer,  John  W.  Spencer  and 
Henry  S.  Gibbs,  for  the  sale  and  partition  of  certain  lands 
derived  under  the  will  of  Henry  S.  Spencer,  deceased.  W. 
H.  Spencer,  John  W.  Spencer,  and  Blackwell  and  wife,  being 
non-residents,  were  brought  in  by  publication.  The  com- 
plaint filed — the  date  thereof  not  appearing — after  setting 
out  the  source  of  title,  the  respective  interests  of  the  parties 
and  the  necessity  for  a  sale,  stated  ''  that  the  defendant  Henry 
S.  Gibbs  holds  a  judgment  for  about  $400  against  the  defend- 
ant John  W.  Spencer,  and  has  his  interest  in  said  lands 
levied  on  under  an  original  attachment  issuing  from  the 
Superior  Court  of  Hyde  County,  on  or  about  the  —  day  of 

,  1870,  and  levied  on  said  lands  the  «-  day  of , 

1870." 
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The  defendants  Peter  P.  Spencer  and  wife  Mary  only  filed 
answer,  in  which,  among  other  matters,  they  alleged  that 
their  co-defendant  Gibbs  had  no  interest  in  the  lands  in  con- 
troversy, the  share  of  John  W.  Spencer  which  he,  Gibbs, 
claimed,  having  been,  before  the  levying  of  the  attachment, 
conveyed  to  Peter  Spencer,  and  by  him  to  W.  H.  Spencer, 
who  conveyed  to  the  defendant  Mary  and  her  children  (who 
are  the  plaintiffs  in  the  action  now  being  considered).  To 
this  answer  a  replication  was  filed,  in  which  Gibbs  joined, 
and  wherein  he  asserted  his  title  to  the  share  of  John  W. 
Spencer,  and  attacked  that  set  up  by  Mary  and  her  children 
upon  the  ground  that  it  was  based  upon  conveyances  made 
for  the  purpose  of  defrauding  creditors. 

On  the  14th  October,  1871,  the  following  order  was  made: 

"  This  cause  coming  on  to  be  heard  upon  the  summons, 
complaint  and'  affidavit  of  plaintiffs,  and  the  answer  and 
replication,  and  being  heard,  the  Court  doth  declare  that  the 
petitioner  and  defendants  are  entitled  as  set  forth  in  the  com- 
plaint. The  Court  doth  further  declare  that  actual  partition 
cannot  be  made  without  serious  injury  to  the  parties.  It  is 
therefore  ordered  and  decreed  that  the  Clerk  of  this  Court 
be  appointed  commissioner  to  sell  the  lands  mentioned  in 
the  complaint.  *  *  *  One-half  cash,  balance  on 
twelve  months'  credit,  and  retain  title  until  purchase  money 
is  paid. 

"  Cause  continued  to  try  issues  made  up  by  answer  and 
replication. 

"  Approved.  J.  C.  C." 

Pursuant  to  this  order,  the  commissioner  sold  the  lands 
on  February  3,  1872,  the  report  of  sale  stating,  "a  part 
of  the  parties  interested,  to-wit,  J.  W.  Lancaster,  R.  P. 
"Wahab,  Peter  P.  Spencer,  and  N.  Beckwith,  guardian  of 
Annie  E.  Wynne,  being  present."    The  sale  was  confirmed, 
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the  order  of  confirmation  stating  "  that  all  the  plaintiffs,  and 
the  defendant  P.  P.  Spencer,  were  present  and  assented  to 
the  bids  as  full  and  sufficient  consideration  f  and  proceed- 
ing to  a  distribution  of  the  proceeds,  it  further  decreed :  "  On 
the  hearing  of  the  issues  made  by  the  pleadings,  it  is  adjudged 
that  the  original  distributive  share  of  John  W.  Spencer  be 
paid  to  Henry  S.  Gibbs."  Acting  under  this  authority  the 
Clerk,  or  Commissioner,  paid  the  share  of  John  W.  Spencer 
to  Mr.  Beckwith,  the  attorney  for  Gibbs. 

The  plaintiffs  in  the  present  action  introduced  evidence 
tending  to  show,  that  the  order  of  sale  in  the  case  of  Lan- 
caster V.  Spencer  was  made  by  and  in  the  handwriting  of  S. 
R.  Sadler,  Clerk,  &c.,  and  there  was  no  entry  upon  the  Civil 
Issue  Docket  of  Hyde  County  from  Spring  Term,  1871,  to 
Fall  Term,  1872,  of  the  case  of  J.  W.  LamaMer  and  others  v. 
Spencer  and  others  They  also  offered  the  docket  marked 
"  Civil  Issue  Docket,"  and  the  case  did  not  appear  therein. 
The  plaintiffs,  upon  these  facts,  asked  the  Judge  to  charge 
the  jury,  that  if  they  believed  the  evidence  the  plaintiffs  were 
entitled  to  recover ;  which  request  was  refused,  and  the  plain- 
tiffs excepted. 

His  Honor  intimated  that  he  would  charge  the  jury  that, 
upon  the  evidence  introduced,  the  plaintiffs  were  not  entitled 
to  recover. 

In  submission  to  this  intimation  the  plaintiffs  submitted 
to  a  nonsuit,  and  appealed. 

Messrs.  J.  H.  Small  and  PF.  B.  Rodman^  Jr,,  for  the  plaintiffs. 
Mr.  Charles  F.  Warren,  for  the  defendants. 

Avery,  J.  (after  stating  the  case).  We  concur  with  his 
Honor  in  the  opinion  that  the  plaintiffs  were  not  entitled  to 
recover,  in  any  view  of  the  testimony  offered  and  the  facts 
admitted,  and  the  timely  intimation  given  by  him  was  cal- 
culated to  expedite  the  transaction  of  business,  without  peril 
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to  the  rights  of  the  parties.     The  plaintiffs  contend  in  this 
Court: 

1.  That  the  decree  in  the  special  proceeding  was  void 
and  must  be  treated  as  a  nullity  for  the  reason  that 
article  4,  section  17,  of  the  Constitution  of  North  Car- 
olina, then  required  that  "all  issues  of  facts  joined  before 
them  "  (referring  to  the  Clerks  of  Superior  Courts)  "shall  be 
transferred  to  the  Superior  Courts  for  trial,  and  appeals  shall 
be  to  the  Superior  Courts  from  their  judcjments  in  all  mat- 
ters of  law,"  and  that,  therefore,  a  final  judgment  rendered 
by  the  Clerk,  without  docketing  the  cause  and  awaiting  the 
verdict  upon  the  issues  framed,  was  made,  when  by  law  the 
case  was  not  pending  before  him  and  within  his  jurisdic- 
tion. 

2.  That  the  order  of  sale  was  not  signed,  and  if  that 
objection  did  not  lie,  it  was  void  upon  its  face,  because  the 
Clerk  had  no  power  to  appoint  himself  commissioner. 

3.  That  in  any  view  of  the  case  an  order  made  by  the 
Clerk  that  he,  himself,  pay  over  the  funds  in  controversy  to 
Beckwith  for  Gibbs,  was  void,  and  would  not  protect  him 
against  the  rightful  claimants  of  the  money. 

The  plaintiffs  might  have  instituted  a  new  proceeding 
before  the  Clerk  to  vacate,  for  irregularity,  the  decree  in 
Lancasfer  et  al.  v.  Mory  L  Spencer  et  nl.^  but  they  have  chosen 
rather  to  bring  an  action  upon  the  official  bond  of  the 
deceased  Clerk,  Sadler,  against  his  administrator  and  the 
sureties,  and  have  elected  to  treat  the  sale  as  valid  and 
regular. 

If  the  order  of  sale  was  void,  not  simply  voidable,  for 
irregularities  in  the  proceeding,  then  the  sale  was  a  nullity ; 
and  if  the  title  to  the  interest  of  John  W.  Spencer,  one  undi- 
vided sixth,  were  still  in  the  plaintiffs,  they  would  have  the 
right  (after  reasonable  notice  to  be  let  into  possession  with 
tenants  in  common,  who  may  have  ousted  them)  to  recover 
possession  in  an  action  brought  against  such  tenants.     If 
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the  order  was  simply  voidable  for  irregularities,  it  cannot 
be  impeached  collaterally ;  but  could  be  vacated  by  a  pro- 
ceeding begun  before  the  Clerk  for  the  purpose. 

We  do  not  think  that  the  failure  of  the  Clerk  to  frame 
the  issues  raised  by  the  pleadings,  and  to  enter  the  case  for 
trial  on  the  docket  of  the  Superior  Court,  or  the  fact  that 
such  issues  do  not  appear  to  have  been  tried  by  jury  at  all, 
affects  the  validity  of  the  judgment,  in  the  absence  of  any 
record  showing  that  the  parties  before  the  Court  appealed 
from  the  order  at  the  time,  or  attempted  afterwards  to  have 
it  set  aside  by  motion  in  that  proceeding,  or  vacated  by  a 
new  action.  It  is  not  necessary  for  us  to  determine  which 
was  the  proper  course.  The  authorities  cited  by  counsel 
do  not  sustain  the  view  that  the  order  of  sale  and  subsequent 
decree  were  void  because  made  in  violation  of  article  4,  sec- 
ticm  17,  of  the  Constitution  of  1868.  In  the  cases  of  McBryde 
V.  Patterson,  73  N.  C,  478,  and  Jones  v.  EtmphiU,  77  N.  C,  42, 
there  was  an  appeal  under  section  116  of  The  Ctocte  (brought 
forward  from  Code  of  Civil  Procedure),  which  provided  that 
in  case  of  transfer  or  appeal  a  p«rty  should  not  be  required 
to  give  bond  for  cost,  but  that  an  appeal  could  be  taken  by 
"  a  party  aggrieved,  who  appeared  and  moved  for  or  opposed 
the  order  or  judgment  appealed  from,  or  who,  being  entitled 
to  be  heard  thereon,  had  no  opportunity  of  being  heard, 
which  fact  may  be  shown  by  affidavit  or  other  proof" 

If  the  |)arties  were  before  the  Court,  then  the  "  record, 
including  the  recitals,  import  verity  and  binding  effect  upon 
the  parties  everywhere.  They  cannot  be  heard  to  allege  the 
contrary  or  attack  the  judgment  in  a  collateral  proceeding 
or  action."     Brickhouse  v.  Suitnn,  99  N.  C,  103. 

We  think  that  the  parties,  including  the  plaintiffs  Mary 
L.  Spencer  and  John  W.  Spencer,  P.  P.  Spencer  and  W.  H. 
Spencer,  through  whom  she  claims,  were  all  before  the  Court 
At  any  rate,  they  cannot  raise  the  objection  that  the  service 
of  summons  by  publication  was  irregular,  and  they  cannot 
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attack  collaterally  any  part  of  the  record  made  before  the 
parties  answered,  or  were  all  brought  into  Court,  in  the 
manner  adopted,  and  not  subject  to  be  questioned  in  this 
action.    Sumner  v.  SeaaomSy  94  N.  C,  371. 

The  parties,  then,  having  been  brought  before  the  Court, 
were  charged  with  notice  of  any  order  subsequently  made 
by  the  Court  while  the  action  was  pending.  University  v. 
LasftUer,  83  N.  C,  38. 

We  think  that  if  the  parties  were  in  Court,  as  the  law 
presumes  that  they  were,  when  the  order  of  sale  was  made, 
and  did  not  object  or  appeal,  as  any  one  of  them  could  have 
done,  without  even  filing  an  appeal  bond,  and  being  still 
before  the  Court  they  made  no  objectiim  to  the  final  decree, 
dated  March  8, 1872,  nor  any  motion  in  the  cause  at  any 
time  to  impeach  any  order  for  irregularity,  until  after  sum- 
mons issued  in  this  action.  May  27, 1881,  it  would  be  fair  to 
presume  that  the  defences  laised  by  the  pleadings  were 
abandoned  at  the  hearing,  and  the  transmission  of  pleadings 
and  trial  of  issues  were  tlien  waived  by  the  parties.  In  that 
view  of  the  matter,  it  would  not  be  necessary  to  decide 
whether  the  Constitution  made  the  duty  of  docketing  for 
trial  mandatory,  for  even  if  it  were  not  merely  directory,  under 
all  the  circumstances,  after  the  long  lapse  of  time,  the  courts 
would  presume  that  the  Clerk  acted  rightly,  and  that  the 
parties  waived  the  trial  of  the  issues  by  failing  to  insist  upon 
the  ground  of  defence  set  up. 

The  objection,  that  the  order  of  sale  was  not  actually  signed 
by  the  Clerk,  would  be  covered  by  the  principles  laid  down 
in  Sumner  v.  SessomSj  supra;  but  if  that  were  not  true,  and 
the  question  of  the  validity  of  the  order  for  want  of  the  sig- 
nature of  the  Clerk  were  an  open  one,  the  Court  has  declared 
that  the  statute  requiring  such  signature  is  merely  directory. 
Keen/yr  v.  Goodsm,  89  N.  C,  273 ;  RoUins  v.  Renry,  78  N.  C, 
342. 
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It  has  been  too  long  the  cuBtom  for  clerks  to  make  orders 
appointing  themselves  commissioners  to  sell  land,  in  such 
proceedings,  and  to  order  an  account  to  be  taken  b}*  them- 
selves, and  the  validity  of  such  orders  has  been  too  often 
acquiesced  in  or  approved  by  the  courts,  to  allow  the  judg- 
ment to  be  now  declared  void  because  a  Clerk  appoints 
himself  commissioner.  Whatever  objections  may  be  urged 
to  the  custom,  it  has  often  proven  a  positive  benefit  to  liti- 
gants in  subjecting  the  Clerk's  bond  to  liability  for  the  pro- 
ceeds of  sales  made  by  virtue  of  such  orders ;  whereas,  the 
appointment  of  an  insolvent  commissioner  would  have  left 
the  parties  without  remedy,  in  case  of  default  in  paying  over 
the  proceeds  of  land  sold  under  a  judicial  decree.  State  v. 
Btair,  76  N.  C,  78.  Besides,  it  has  long  since  been  settled, 
that  where  there  are  adversary  parties  in  a  special  proceed- 
ing, the  approval  of  the  Judge  of  the  Superior  Court  is  not 
requisite  to  the  validity  of  any  order  made  in  it,  but  the 
Clerk  has  full  power  to  make  all  orders  up  to  the  final  con- 
firmation, except  in  cases  where  an  ez-parte  petition  is  filed,  and 
some  of  the  petitioners  ore  infants.  Sta^ord  v.  Harris,  72  N.  C, 
198 ;  Mauney  v.  Pemberton,  75  N.  C,  219.  This  was  not  an 
eX'parte  proceeding,  and  Sadler  had  the  power  to  render  the 
final  decree. 

In  the  petition  first  filed  in  Lancaster  v.  Spencer,  it  was 
alleged  that  Henry  S.  Gibbs  had  a  lien  to  secure  about  $400 
on  the  interest  of  John  W.  Spencer  in  the  lands  (»f  Henry  S. 
Spencer,  described  in  the  petition.  Subsequently,  as  appears 
from  the  record,  Gibbs  was  made  a  party,  and  at  a  still  later 
period,  but  during  the  pendency  of  the  proceeding,  he  recov- 
ered a  judgment  on  attachment  against  John  W.  Spencer  for 
$310.02;  and  in  the  final  decree  Gibbs  was  adjudged,  "on 
the  hearing  of  the  issues  made  by  the  pleadings,"  to  be  the 
owner  of  the  interest  of  John  W.  Spencer  in  the  lands.  As 
between  the  parties,  that  adjudication  is  conclusive,  what- 
ever irregularities  may  appear  in  the  orders  connected  with 
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the  attachment,  and  it  is  needless  to  go  behind  the  final 
decree  to  discuss  the  partial  record  of  the  allotment  and  tlie 
agreement  of  counsel  relating  to  it. 

The  petition  was  filed  in  September,  1871,  and  the  final 
decree  of  confirmation  was  made  on  the  8th  of  March,  1872. 
P.  P.  Spencer,  and  his  wife  Mary  L.  Spencer  (the  present 
plaintiff),  were  made  parties,  and  set  up  in  their  answer  the 
defence,  that  John  W.  Spencer,  al^o  a  party  to  the  action, 
had  conveyed  his  interest  in  the  land  to  them  (by  deed  dated 
December  31,  1866,  and  recorded  January  21,  1867),  and 
that  Henry  S.  Gibbs  was  not  the  owner  of  said  interest. 

The  defendant  W.  H.  Spencer,  and  those  claiming  under 
him,  are  estopped  to  deny,  upon  the  principles  already  stated, 
that  he  was  also  a  party ;  yet  the  plaintiffs  seek  to  establish 
their  right  to  the  share  of  John  W.  Spencer  in  the  proceeds 
of  sale  under  the  deed  from  P.  P.  Spencer,  set  up  in  their 
answer  (as  to  the  validity  of  which  deed  Mary  L.  Spencer, 
John  W.  Spencer  and  W.  H.  Spencer  are  concluded  by  the 
decree,  and  by  the  two  other  deeds  of  conveyance,  for  the 
undivided  interest  of  John  W.  Spencer,  the  one  from  P.  P. 
Spencer  to  W.  H.  Spencer,  dated  December  31, 1866,  and  the 
other  from  W.  H.  Spencer  to  the  plaintiffs,  dated  January  1^ 
1872). 

If  W.  H.  Spencer  relied  on  the  conveyance  from  P.  P. 
Spencer  to  himself,  he  might  have  pleaded  his  title,  but^ 
instead  of  doing  so,  he  permitted  the  latter  to  set  up  a  claim 
in  himself,  and  afterwards,  as  we  must  assume,  to  abandon 
the  issue.  After  the  petition  had  been  filed  for  four  months, 
and  two  months  before  the  final  decree,  W.  H.  Spencer 
attempted  to  convey  the  interest  in  controversy  by  deed 
dated  January  1, 1872,  to  the  plaintiffs,  Mary  L.  Spencer  and 
her  four  children.  Mary  L.  Spencer  filed  an  answer,  but  if 
she  had  not  been  bound  by  the  decree  of  March  8,  1872,  as 
a  party,  she  and  the  other  plaintiffs  must  be  deemed  to  have 
had  constructive  notice  of  the  pendency  of  the  action,  when 
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W.  H.  Spencer  conveyed  to  ibem,  and,  therefore,  to  be  bound 
by  the  final  judgment  in  that  suit.  There  can  be  no  doubt 
that  the  lands  were  described  with  sufficient  certainty  in  the 
petition,  to  give  notice  to  the  plaintiffs,  even  if  they  are  to 
be  treated  as  purchasers  for  a  valuable  consideration,  and  it 
also  appears  from  the  pleadings  that  the  land  was  located 
in  Hyde  County.  While  strangers  to  the  record  are  not 
affected  with  constructive  notice,  of  Ihe  pendency  of  an 
action  involving  the  title  to  land  lying  in  a  county  other 
than  that  in  which  the  action  is  pending,  unless  the  notice 
required  under  section  229  of  The  Code  has  been  given,  even 
purchasers  for  a  valuable  consideration  are  affected  with 
notice  of  an  action  brought  in  the  county  where  the  land 
lies,  if  the  pleadings  describe  it  with  reasonable  certainty, 
and  take  title,  subject  to  the  final  decree  rendered  in  the 
action.  A  different  rule  has  been  adopted  in  some  other 
States,  where  the  same  statute  has  been  passed,  but  the  law 
has  been  settled  in  this  State  by  the  cases  of  Todd  v.  OuUaw, 

79  N.  C,  235,  and  Badger  v.  Daniel,  77  N.  C,  251. 

There  was,  therefore,  no  view  of  the  testimony  in  which 
the  plaintiffs  were  entitled  to  recover,  and  the  judgment 
must  be  affirmed. 

Affirmed. 
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J.  HAYWOOD  SAWYER,  Trustee,  v.  WILLIAM  H.  BRAY. 

Execution — Levy —  Officer — Lien — Parchasers. 

1.  As  against  junior  execution  creditors,  it  is  necessary  to  the  validity 

of  a  levy  of  a  senior  execution  upon  personal  property  that  the 
officer  should  actually  take  into  his  possession  and  retain,  either 
in  person  or  by  an  agent  for  that  purpose,  the  property  seized, 
until  a  sale. 

2.  As  against  other  persons,  including  purchasers  for  value,  a  levy  on 

personal  property,  by  going  to  it,  so  as  to  have  power  to  take  it  into 
his  possession  if  the  officer  chooses,  and  endorsing  it  on  his  pro- 
cess, will  be  good,  though  actual  possession  may  not  have  been 
acquired,  or  having  been  acquired,  the  property  is  left  in  posses- 
sion of  the  debtor. 

S,  The  statute — The  Code,  %  447 — does  not  alter  the  former  law  as  to  what 
is  and  what  is  not  a  levy;  it  only  relates  to  the  period  when  the 
lien  of  the  execution  attaches. 

Civil  action,  tried  before  MacRae,  J.,  at  Fall  Term,  1888, 
of  Currituck  Superior  Court. 

It  appeared  that  one  Griggs,  being  indebted  to  divers  per- 
sons, on  the  22d  day  of  January,  1886,  conveyed  a  stock  of 
goods  in  store  to  the  plaintiff  in  trust  to  pay  the  indebt- 
edness therein  named.  This  deed  was  registered  at  4  a.  m. 
on  the  next  day.  The  plaintiff  alleged  that  he  at  once  took 
possession  and  was  proceeding  to  execute  the  trust,  having 
employed  one  Snowden  as  clerk,  to  assist  him,  in  whose 
charge  he  put  the  property,  when  the  defendant,  the  Sheriff 
of  Currituck  County,  in  plaintiff's  absence,  went  to  Snow- 
den and  represented  that  he  had  several  executions  which 
had  been  levied  before  the  conveyance  to  plaintiff,  and  that 
he  was  entitled  thereby  to  the  proceeds  which  had  been 
received  from  the  sale.  Snowden  paid  him  the  amounts 
due  on  the  executions,  and  this  action  was  brought  to 
recover  the  amount  so  paid. 
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The  defendant  alleged  that  one  Frost,  his  deputy,  had 
gone  with  the  executions  to  the  store  of  Griggs,  before  the 
conveyance,  had  then  made  levies  on  the  goods,  and  had 
put  them  in  possession  of  Snowden,  who  had  theretofore 
acted  as  clerk  for  Griggs,  as  his  (the  deputy^s)  agent,  for 
preservation. 

Whether  the  deputy  made  such  levy,  and  whether  Snow- 
den was  constituted  his  agent,  as  he  alleged,  were  the  prin- 
cipal matters  contested  on  the  trial,  and  as  to  them  there 
was  much  conflicting  evidence,  it  being  insisted  by  the 
plaintiff  that  the  deputy  only  came  to  the  store,  looked 
around  and  announced  his  purpose  to  make  a  levy  if  Griggs, 
who  was  then  absent,  did  not  make  a  satisfactory  arrangement 
when  he  returned ;  and  that  if  the  deputy  did  endorse  a  levy 
on  the  executions,  and  had  made  a  levy,  he  went  oflF,  leav- 
ing the  property  in  Griggs'  possession,  and  that  it  was  aban- 
doned, or  at  any  rate  inoperative  against  him  as  a  pur- 
chaser. 

The  following  issues  were  submitted  to  the  jury: 

"1.  Was  the  plaintiff  the  owner  and  entitled  to  the  posses- 
sion of  the  goods  and  money  described  in  the  complaint,  at 
the  time  of  the  alleged  wrongful  taking  of  the  same  by 
defendant? 

"2.  Did  the  defendant  wrongfully  take  possession  and  con- 
vert the  money  and  goods  as  alleged  in  the  complaint? 

*'  3.  What  damages  has  the  plaintiff  sustained  by  reason 
of  such  wrongful  taking  and  conversion?" 

That  portion  of  the  charge  of  the  Court  to  the  jury,  mate- 
rial to  the  questions  argued  and  determined  on  the  appeal,  isi 

"  3.  It  requires  something  more  than  mere  declaration  to 
make  a  levy  on  personal  property.  If  the  Deputy  Sheriff 
went  to  the  store-house  and  actually  took  possession  of  the^ 
same  or  of  the  goods  in  it,  this  was  a  valid  levy,  and  if  he 
held  possession, a  deed  subsequently  registered  would  beef 
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effect,  as  far  as  his  property  in  the  goods  was  concerned,  and 
he  might  hold  this  posses-sion  by  an  agent  appointed  by  him 
to  take  charge  and  hold  for  him—of  course  there  could  be 
no  such  agency  aud  holding  for  him  unless  Snowden  agreed 
to  take  and  hold  as  agent;  and  even  if  the  deputy  did  levy, 
unless  he  retained  the  possession  either  by  himself  or  his  ^ 
agent,  the  lien  of  the  levy  was  lost, and  the  deed  of  assignment^ 
if  made  and  registered  when  there  wiJS  no  levy  on  the  prop- 
erly, convryed  a  good  title  to  the  goods  to  the  plaintiff. 

"  The  testimony  on  this  pan  is  conflicting.  Sheriff  Bray 
says  that  when  he  went  there  on  the  morning  of  the  23d 
Snowden  was  in  possession,  and  declared  to  him  that  he  was 
holding  under  the  levy  fur  Deputy  Sheriff. 

"  Snowden  testified  that  the  deputy  came  in  and  told  him 
that  he  had  executions,  walked  behind  the  counter,  counted 
the  money,  but,  according  to  his  testimony,  did  not  take 
possession,  and  he,  Snowden,  never  agreed  to  hold  for  him. 

**  Frost,  however,  testifies  that  he  did  go  there  on  the  night 
of  the  22d,  and  took  possession  and  levied  and  made  Snow- 
den his  agent,  and  Snowden  agreed  to  hold  for  him  under 
the  levy. 

"4.  If  there  was  an  actual  levy  and  Snowdenwas  in  pos- 
session on  the  morning  of  the  23d,  at  the  time  the  agree- 
ment was  registered,  und  was  holding  for  the  Sheriff,  your 
answer  to  the  first  issue  should  be,  No. 

"  5.  Unless  a  levy  was  made  upon  the  stock  of  goods  and 
the  money  in  the  drawer,  and  afterwards,  before  advertise- 
ment and  sale,  the  Sheriff  or  his  deputy  or  agent  in  charge 
of  the  same  allowed  the  plaintiff  to  take  quiet  possession  of 
them,  it  was  an  abandonment  of  the  levy,  and  the  plaintiff 
■was  the  owner,  and  the  response  should  be,  Yes. 

"  If  there  was  no  levy  upon  the  goods  and  money  at  the  time 
of  the  registration  of  the  deed,  your  response  should  be,  Yes. 

"  6.  It  was  not  necessary  that  the  deputy  Sheriff  should 
take  into  his  hands  the  goods  in  the  store.     If  he  went  inu> 
102—6 
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the  store  and  declared  that  he  levied  certain  executions 
then  in  his  hands  upon  that  stock  of  goods  and  the  money 
in  the  drawer,  and  went  and  opened  the  money  drawer,  and 
counted  the  money,  and  left  the  goods  and  money  in  charge 
of  Snowden,  Snowden  agreeing  to  hold  under  him,  this  was  a 
levy.  But  if  he  simply  went  in  and  said  he  had  executions 
which  he  wanted  to  levy,  or  wanted  to  see  Griggs  about,  or 
anything  of  that  kind ;  or  even  if  he  said  he  did  lev}^  and 
went  away  without  leaving  Snowden  in  possession  as  his 
agent  to  hold  the  goods,  it  was  no  levy,  and  his  simply 
telling  Snowden  to  hold  for  him,  if  he  did  so  tell  him,  Snow- 
den not  agreeing  to  so  hold  them,  would  not  make  it  a  levy." 
There  was  a  verdict  for  plaintiff,  and  from  the  judgment 
thereon  the  defendant  appealed,  his  motion  for  a  new  trial 
for  errors  in  the  charge  of  the  Court  having  been  overruled. 

Mr.  E.  F.  Aydlett,  for  the  plaintiff. 
Mr,  W,  B.  Shaw,  for  the  defendant. 

Shepherd,  J.  Several  exceptions  were  taken  to  the  charge 
of  his  Honor,  but  the  one  which  was  chiefly  relied  upon  in 
this  Court,  and  which  is  sufficient  to  dispose  of  this  appeal, 
is  embraced  in  the  instruction  that  "  even  if  the  deputy  did 
levy,  unless  he  retained  possession  either  by  himself  or  his 
agent,  the  lien  of  the  levy  was  lost,  and  the  deed  of  assign- 
ment, if  made  and  registered  when  there  was  no  levy  on  the 
property,  conveyed  a  good  title  to  the  goods  to  the  plaintiff  *' 

The  ruling  of  the  Court  finds  apparent  support  in  the 
language  of  Ruffin,  C.  J.,  in  Roberts  v.  Scales,  1  Ired.,  88. 
He  says  "  that  the  true  principle,  therefore,  is,  as  we  think, 
that  the  property  of  a  debtor,  as  against  creditors,  ought  not 
by  operation  of  law  to  bedivest-ed  and  vested  in  the  Sheriff,  but 
by  some  act  as  obvious  and  notorious  as  the  nature  and  state  of 
the  property  will  permit.  That,  in  the  case  of  ordinary  personal 
chattels  like  the  present,  is  effected  by  taking  and  keepi 
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possession,  and  by  that  only,  and  therefore  it  is  required.  *  *  * 
The  execution  only  creates  a  lien;   the  taking  possession 
carries  the  property.    Then  e  converso  the  property  which 
was  gained   by   possession  also  goes  with  it."    It   will  be 
observed  that  the  foregoing  case  was  one  where  the  debtor 
was  permitted  to  remain  in  possession  after  the  levy,  and  it 
was  held  that  the  levy  and  actual  seizure  of  the  goods  under 
a  junior  execution  prevailed.   .We  cannot  believe  that  the 
Chief  Justice  meant  to  decide  that  there  could  be  no  levy, 
or  that  the  levy  was  in  law  abandoned,  unless  the  goods 
were  retained  in  the  actual  possession  of  the  oflBcer  or  his 
agent ;  for  he  is  careful  to  restrict  his  general  expressions  as 
to  what  shall  constitute  a  levy  by  using  the  significant  words 
"  as  against  creditors^  This  view  is  sustained  by  his  opinion  in 
Mangum  v.  Hamlety  8  Ired.,  44,  where  he  recognizes  the 
validity  of  such  a  levy,  by  holding  that  although  the  SheriflF 
leaves  the  property  in  the  possession  of  the  debtor,  he  has 
such  a  special  property  therein  as  to  sustain  an  action  of 
trover  against  one  who  wrongfully  converts  it.    In  that  case 
the  defendant  moved  the  Court  to  "  instruct  the  jury  that  by 
leaving  the  property  in  the  debtor's  possession  the  plaintiff  (a 
constable)  abandoned  his  levies."    The  Court  refused  to  give 
the  instruction,  and  the  ruling  was  sustained  upon  appeal. 
All  doubt  upon  this  point,  however,  is  removed  by  Pearson, 
J.,  in  Bland  v.   Whitfiddy  1  Jones,  122.    He  says  that "  in 
regard  to  personal  property  it  is  necessary  for  the  officer  to 
go  to  it,  so  as  to  have  it  in  his  power  to  take  it  into  actual 
possession,  if  he  choses.    It  is  safest  for  him  to  do  so  and 
carry  it  away,  for  then  he  can  hold  it  against  all  persons, 
but  it  is  not  necessary  for  him  to  do  it  or  for  him  to  touch 
the  property ;  the  levy  is  perfected  by  his  making  the  endorse- 
ments upon  the  execution.    He  may  leave  the  property  in 
the  possession  of  the  debtor  and  take  a  forthcoming  bond, 
or  he  may  leave  it  there  without  any  bond,  and  the  effect  of 
the  levy  is  to  give  him  such  an  interest  and  possession,  in 
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contemplation  of  law,  as  will  epable  him  to  bring  trespass 
against  any  one  who  interferes  with  it,  except  another 
oflBcer." 

So,  it  clearly  appears  that  what  was  said  in  Roberts  v. 
Scales,  SMpra,  referred  only  to  cases  where  the  rights  of  junior 
execution  creditors  were  involved.  Notwithstanding  the 
plain  and  emphatic  words  in  the  latter  part  of  the  above 
quotations,  to  the  effect  that  the  exception  is  only  applica- 
ble to  " another  officer"  the  plaintiflf  insists  that  he  stands 
upon  the, same  footing  as  a  junior  execution  creditor  who 
seizes  the  property  while  in  the  possession  of  the  debtor.  The 
distinction  between  the  two  in  this  respect  runs  through  all 
of  our  decisions,  and  we  cannot  conceive  how  sec.  447,  sub- 
sec.  1,  of  The  Code,  relied  upon  by  the  plaintiflf,  aflFects  it. 

RuFFiN,  C.  J.,  in  Harding  v.  Spivey,  8  Ired.,  63,  in  speak- 
ing of  the  preference  given  a  junior  execution  creditor, 
where  the  senior  execution  creditor  prevents  his  execution 
from  being  acted  on,  says:  "That  this  reasoning  has  no 
application  to  an  alienation  by  the  debtor  himself,  for  that, 
on  the  other  hand,  is  considered  a  fraud  by  the  debtor  as 
tending  to  defeat  the  process  of  the  law  for  the  recovery  of 
judgment  debts,  because,  from  necessity,  the  rule  as  to  him 
is  caveat  emptor.  And  in  Pinlay  v.  Smith,  2  Ired.,  225,  he 
says :  *'  Indeed,  the  law  decrees  the  alienation  of  property  sub- 
sequent to  the  tcifte  of  a  fieri  facias  to  be  itself  fraudulent, 
since  it  tends  to  defeat  the  process  of  the  law."  At  common 
law  a  fi^ri  facias  bound  the  property  of  the  debtor  so  as  to  avoid 
any  alienation  by  him,  and  this  law  prevailed  in  our  State 
until  the  adoption  of  the  Code  of  Civil  Procedure.  Up  to 
that  time  the  simple  issuing  of  a  writ  of  fieri  facias  bound 
the  property  from  its  teste,  and  if  followed  by  a  levy,  it  was 
held  sufficient  to  defeat  the  rights  of  innocent  purchasers, 
who  bought  before  the  levy.  Grant  v.  Hughes,  82  N.  C,  216  ; 
Harding  v.  Spivty,  supra. 
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In  England  the  law  was  changed  by  29  Chas.  II,  so  that 
the  lien  only  commenced  from  the  delivery  of  the  writ  to  the 
Sheriflf.  Of  this  act  the  Chief  Justice,  in  Harding  v.  Sjnvey, 
supra,  says:  "But  it  may  be  remembered  that  that  only 
changes  the  period  to  which  the  lien  relates  from  the 
teste  to  the  delivery  of  the  writ,  still  creating  a  lien  before 
the  seizure  of  the  property,  and  therefore  still  applying  the 
maxim  caveat  emptor.^' 

In  this  State^we  have  advanced  a  step  further,  and  for 
the  purpose  of  protecting  boiia  fide  purchasers  for  value  and 
other  execution  creditors,  we  have  provided  {The  Code,  §  447, 
subsec.  1)  that  the  lien  as  to  them  shall  operate  only  from 
the  levy.  This  act  does  not  profess  to  change  the  existing 
law  as  to  what  shall  constitute  a  levy,  nor  does  it  alter  in 
any  respect  the  character  and  effect  of  the  lien  acquired  by  it, 
as  already  determined  by  a  long  series  of  decisions  in  our 
reports.  This  rule  may  work  hardship  in  some  cases,  and 
may  be  a  proper  subject  for  additional  legislation.  So  far, 
it  has  only  been  deemed  necessary  to  change  the  time  when 
the  lien  shall  commence. 

This  is  an  improvement  upon  the  old  law,  for  there  is  no 
notoriety  in  the  mere  issuing  of  the  writ  of  fi^r-i  facias,  while 
the  actual  presence  of  the  Sheriff,  his  seizure  of  the  prop- 
erty, the  making  of  the  endorsement  and  other  attending 
circumstances  are  generall.y  sufficient  to  put  purchasers  upon 
their  guard. 

We  are  of  the  opinion  that  his  Honor  erred  in  giving  the 
instruction  complained  of,  and  that  a  new  trial  should  be 
awarded  the  defendant. 

Error. 
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W.  K.  BRIDGERS  v.  J.  H.  TAYLOR  et  al.* 

Arrest  and  Bail — Properly — Construction  of  Stattdes — §§291 

and  3765  of  The  Code. 

1.  The  provision  in  §291  (1)  of  The  Code,  for  the  arrest  of  a  defend- 

ant, **for  injuring  or  for  wrongfully  taking,  detaining  orconTert- 
ing  property,"  has  reference  to  f personal  and  not  to  real  property, 
notwithstanding  the  definition  of  the  word  property  in  §  3765. 

2.  Where  the  terms  of  a  statute,  which  has  received  judicial  construc- 

tion, are  used  in  a  later  statute,  that  construction  is  to  be  given 
to  those  terms  in  the  later  statute. 

(Merrimon,  J.,  dissented.) 

This  was  a  motion  to  vacate  an  order  of  arrest,  heard 
before  Avery y  J.,  at  the  Fall  Term,  1887,  of  the  Superior 
Court  of  Northampton  County. 

The  order  was  granted  by  the  Clerk  in  an  action  for  an 
alleged  trespass  of  the  defendants  upon  the  land  of  the 
plaintiff,  the  affidavit  stating  that  the  defendants  "  have  on 
divers  times  *  *  *  injured  and  damaged  said  tract  of  land 
wilfully,  and,  as  aflBant  believes,  maliciously,  by  entering 
thereon  after  being  forbidden  so  to  do,  and  treading  down 
the  grass,  tearing  down  aflSant's  fences,  cutting  down  the 
trees,  and  by  divers  other  means.  That  said  defendants 
aided  and  encouraged  each  other  in  said  trespass,  and  that 
by  said  wrongful  acts  and  doings  the  affiant  has  been 
greatly  damaged,  and  has  brought  an  action  against  said 
defendants  to  recover  damages  for  the  same." 

The  affidavit  was  answered  under  oath  by  the  defendants, 
who  denied  the  title  of  the  plaintiff,  and  stated,  with  much 
particularity,  the  nature  of  their  own  claim  to  the  land 
mentioned  in  the  complaint.  They  denied  that  the  acts 
complained  of  were  done  wantonly  or  maliciously,  and 
alleged  that  what  they  did  was  only  incidental  to  the  asser- 
tion of  their  rights. 

*  Avery,  J.,  did  not  sit  In  this  case. 
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Their  answer  was  supported  by  several  aflSdavits,  of  per- 
sons apparently  disinterested,  all  tending  to  show  title  in 
the  defendants,  and  that  the  acts  complained  of  were  done 
in  good  faith. 

The  plaintiff  introduced  other  affidavits  in  support  of  his 
contention. 

His  Honor  discharged  the  defendants,  and  the  plaintiff 
appealed. 

Mr.  R,  B.  Peebl&ty  for  the  plaintiff. 

Mr.  Thos.  W,  MaaoUy  for  the  defendants. 

Shepherd,  J.  (after  stating  the  case  as  above).  It  may  be, 
that  upon  the  whole  testimony  his  Honor  was  of  the  opinion 
that  the  case  presented  by  the  plaintiff  was  fully  rebutted, 
but  as  he  failed  to  find  the  facts,  we  are  not  at  liberty  to  put 
our  decision  upon  that  ground.  The  question,  therefore,  is, 
whether  paragraph  1,  sec,  291,  of  The  Code^  is  applicable  to 
injuries  to  real  property.  The  paragraph  is  as  follows: 
"  The  defendant  may  be  arrested,  as  hereinafter  prescribed, 
in  the  following  cases  :  (1.)  In  an  action  for  the  recovery  of 
damages  *  *  *  where  the  action  is  for  an  injury  to  per- 
son or  character,  or  for  injuring,  or  for  vyrongfuUy  taking^ 
detaining  or  converting  property" 

It  is  urged,  that  there  is  no  more  reason  why  one  should 
be  arrested  for  injuring  a  horse,  or  other  personal  property, 
than  for  burning  a  house,  cutting  down  trees,  and  commit- 
ting other  injuries  to  real  estate.  To  this  it  may  be  said, 
that  personal  property  is  more  perishable  in  its  character, 
and  that  injuries  to  it  may  be  sufficient  to  wholly  impair  its 
value,  before  the  Courts  can  stay  the  hand  of  the  destroyer, 
while  no  considerable  damage  can  be  done  to  real  property 
before  the  preventive  power  of  the  law  can  be  invoked.  It 
may  also  be  said  that  real  estate  is  peculiarly  protected  by 
the  criminal  law,  and  that  the  Legislature  could  not  have 
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intended  to  subject  to  arrest  and  imprisonment  one  who, 
honestly  mistaking  his  boundary,  commits  some  slight  injury 
to  the  land  of  his  neighbor ;  which  could  be  done  if  the  con- 
struction contended  for  prevails.  But  the  ,most  conclvsive 
answer  to  such  suggestions  is  that  it  is  not  our  province  to 
speculate  as  to  what  the  law  should  be,  but  to  construe  U  as 
it  is  made.  The  inquiry  then  is,  whether,  by  the  ordinary 
rules  of  construction,  the  statute  under  consideration  war- 
rants an  arrest  for  injuries  to  real  property.  Section  3765, 
paragraph  6,  of  The  Code,  provides  that  the  word  "  property  " 
shall  include  all  property,  both  real  and  personal,  and  that 
this  construction  shall  be  observed  unless  it  would  be  incon- 
sistent with  the  manifest  intention  of  the  General  Assembly, 
or  repugnant  to  the  context  of  the  same  statute.  The  fore- 
going definition  of  "  property,"  and  sec.  291  of  The  Code,  are 
exact  copies  of  the  New  York  Code  upon  the  subject.  The 
construction  of  this  language,  therefore,  by  the  Court  of 
Appeals  of  that  State,  is  entitled  to  great  weight  with  us, 
and  we  cannot  do  better  than  to  quote  the  words  of  Hunt, 
J.,  in  delivering  the  opinion  of  the  Court  in  Merritt  v.  Car- 
penter,  reported  in  3  Keys.  142,  overruling  the  decision  of 
the  Supreme  Court  in  that  case.  It  is  true  that  that  case 
was  an  action  for  the  possession  of  land  and  for  damages 
for  withholding  the  same,  but  the  learned  Judge  carefully 
considers  the  whole  section,  and  concludes  that  none  of  its 
provisions  are  applicable  to  real  property.  He  says  :  "  The 
ioWowiug  v^ordsy' taking^  and  ^ convertii}g^^  would  neither  of 
them  be  appropriate  in  s{)eaking  of  real  property ;  one  may 
be  readily  understood  when  he  says  that  an  action  may  be 
sustained  for  taking  personal  property,  or  for  converting  it, 
or  for  taking  and  converting  it,  but  the  words  would  con- 
vey no  legal  idea  when  applied  to  real  estate. 

"There  is  a  broad  sense  in  which  the  word  *  detaining' 
might  be  applied  to  real  estate,  of  which  the  expression, 
'  forcible  entrv  and  detainer,*  is  an  illustration. 
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"Such  was  not,  I  apprehend,  the  meaning  of  the  codifiers 
in  its  present  connection.  The  expressions,  injuring,  taking, 
detaining  and  converting,  are  well  used  in  the  same  sen- 
tence, and,  apparently,  as  applying  to  the  same  subject-mat- 
ter. Three  of  these  words  I  have  endeavored  to  show  are 
not  applicable  to  real  property,  and  if  the  fourth  was  so 
intended,  the  use  of  the  language  was  singularly  unfortu- 
nate. I  think  the  words  (the  italics  are  oiirs)  were  aU 
intended  to  be  applied  to  personal  property  ordy.^* 

We  adopt  the  reasoning  of  this  able  Judge  in  the  inter- 
pretation he  has  given  us:  but  if  we  were  doubtful  as  to  the 
correctness  of  his  conclusions,  there  is  a  well  settled  rule  of 
construction,  which,  when  applied  to  tins  case,  relieves  us 
from  all  diflBculty.  It  is  conceded  that  the  section  under 
consideration  was  taken  from  the  New  York  Code  of  Civil 
Procedure.  Its  language,  as  we  have  seen,  was  construed  in 
Merritt  v.  Carpenter^  su/fra,  in  1866,  and  it  was  enacted  by 
the  General  Assembly  of  North  Carolina  in  1868. 

Dwarris  on  Statutes,  27-4,  says:  "  That  words  and  phrases, 
the  meaning  of  which,  in  a  statute,  lias  been  ascertained, 
are,  when  read  in  a  subsequent  statute,  to  be .  understood  in 
the  same  sense." 

In  the  note  of  Judge  Potter  on  the  same  page,  it  is  said 
that  **  where  the  terms  of  a  statute  which  has  received  judicial 
construction  are  used  in  a  later  statute,  whether  passed  by 
the  Legislature  of  the  same  State  or  country  or  by  that  of 
another,  that  construction  is  to  be  given  to  the  later  statute. 
Conn  v.  Hartwellj  3  Gray,  450 ;  Ruchmabaye  v.  Mottichined,  Eng. 
L.  &  Eng.,  84 ;  Bogardun  v.  Trinity  Church,  4  Sand.  Chan., 
633;  Riggs  v.  Wilton,  13  111.,  15 ;  Adains  v.  Field,  21  Vt.,  256. 
It  is  presumed  that  the  Legislature  which  passed  the  later 
statute  knew  the  judicial  construction  which  had  been  placed 
on  the  iormer  one,  and  such  construction  becomes  a  part  of 
the  law." 
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That  the  opinion  in  MerriM  v.  Carpenter,  mpra,  was  regarded 
as  a  construction  of  the  entire  section,  is  already  shown  by 
the  fact,  that  in  consequence  of  that  decision  the  paragraph 
was  amended  by  the  Legislature  of  New  York,  so  as  to  include 
injuries  to  real  estate  in  certain  cases,  and  in  Welch  v.  WinteTj 
14  Hun.,  518,  which  was  an  action  for  injury  to  real  estate, 
Ingalls,  p.  J.,  says  :  "We  think  the  change  was  intentional, 
to  avoid  the  construction  given  to  section  179  in  the  case 
referred  to  {Merriit  v.  Carpenter)" 

This  decision  was  made  in  1878,  and  we  find  our  Legis- 
lature in  1883  re-enacting  the  Code  of  Civil  Procedure,  con- 
taining the  original  language,  with  these  two  constructions 
put  upon  it  by  the  Courts  of  New  York.  We  cannot  con- 
ceive of  a  case  to  which  the  rule  we  have  mentioned  is  more 
applicable. 

It  was  said  on  the  argument,  that  the  word  "  personal,"  in 
paragraph  3,  would  have  been  unnecessary  if  paragraph  1 
referred  only  to  personal  property.  The  answer  is,  that  the 
final  paragraph  is  confined  to  actions  for  the  recovery  of 
damages  only,  and  not  for  the  recovery  of  specific  property. 

For  the  reasons  we  have  given,  we  think  the  order  of 
arrest  should  have  been  vacated. 

No  error. 

Merrimon,  J.  (dissenting).  I  do  not  concurin  the  opinion 
of  the  Court,  and  will  briefly  state  some  of  the  grounds  of 
my  dissent: 

That  part  of  the  statute  {Th>e  Code,  §291)  material  to  be 
here  recited  prescribes  that  "  the  defendant  may  be  arrested 
as  hereinafter  prescribed,  in  the  following  (among  other) 
cases :  *  *  *  for  injuring  or  for  wrongfully  taking, 
detaining,  or  converting  property."  It  is  said  that  the  word 
property y  thus  employed,  is  used  in  a  restricted  sense — that  it 
embraces  only  personal  property.  It  seems  to  me  clearly 
otherwise.     In  the  ordinary  legal  acceptation  of  that  term, 
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it  implies  and  embraces  both  real  and  personal  property,  and 
the  one  kind  as  certainly  as  the  other,  in  the  absence  of  quali- 
fication in  some  way  reasonably  appearing.  Here  such  quali- 
fication does  not  appear.  The  term  **  injuring  "  applies  to  real 
as  readily  and  as  reasonably  as  to  personal  property,  and  there 
exists  the  same  reason  why  a  person  injuring  real  property 
should  be  subject  to  arrest  as  in  case  he  had  done  injury  to  per- 
sonal property.  Why  should  a  man,  if  he  injures  a  horse,  an  ox, 
a  machine,  a  vehicle,  or  other  thing  personal,  be  subject  to 
arrest,  and  be  free  from  it  if  he  burns  one^s  house,  his  barn,  his 
stable,  or  cuts  down  his  fruit  trees,  or  pulls  down  his  fences,  or 
cuts  the  roots  of  and  thus  kills  his  vines,  digs  dangerous  pits 
in  his  land,  sows  thistle  seed  on  it,  or  cuts  his  turf?  He  is  in 
both  cases  chargeable  with  injuring  property,  and  as  certainly 
in  one  case  as  the  other.  I  cannot  conceive  of  any  substan- 
tial'or  just  reason  for  such  distinction. 

And  so,  also,  a  person  may,  in  a  not  unreasonable:  sense, 
be  chargeable  with  "  wrongfully  taking "  part  of  the  real 
property,  as  when  he  unlawfully  takes  marl,  muck,  coal, 
minerals  and  the  like,  before  the  same  shall  be  severed  or 
taken  out  of  or  from  the  land.  And  so,  also,  he  may  be 
chargeable  with  detaining  or  converting  real  property,  as 
when  he  detains  the  possession  of  a  field,  a  house,  a  mill,  or 
the  like.  In  the  strict  technical  sense  of  some  of  the  words 
mentioned  as  used  in  the  common  law  method  of  procedure, 
they  might  not  be  aptly  applied  as  suggested,  but  it  is  other- 
wise in  the  untechnical  use  of  such  words  in  The  Code 
method  of  procedure.  But,  granting  that  the  words  "  wrong- 
fully taking,  detaining  or  converting  "  property,  do  not  well 
apply  to  real  property,  the  term  *  injuring  "  certainly  does, 
in  the  way  already  indicated. 

It  cannot  be  said  properly  that  the  words  "for  injur- 
ing, or  for  wrongfully  taking,  detaining  or  converting," 
apply  to  but  one  particular  cause  of  action  or  one  class 
of  actions.     It  will  be  observed  that  the  words  are  used 
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disjunctively,  and  they  designate  four  distinct  causes  of 
action,  for  which  the  person  chargeable  therewith  naay 
be  arrested ;  he  may  be  arrested,  first,  for  injuring  prop- 
erty, real  or  personal;  secondly,  for  wrongfully  taking 
property ;  thirdly,  for  detaining  it ;  fourthly,  for  converting 
it.  There  is  a  total  absence  of  words  or  provisions  in  the 
section  of  the  statute  cited,  or  elsewhere,  showing  that  the 
word  "  property  "  is  used  in  a  limited  sense.  On  the  con- 
trary, paragraph  3  of  this  section  prescribes  that,  "in  an 
action  to  recover  the  possession  of  perso7ial  property,"  under 
circumstances  prescribed,  a  person  may  be  arrested.  If  the 
word  "property,"  as  used  in  the  clause  recited,  was  intended 
to  embrace  only  "  personal "  property,  why  was  the  term 
"  personal "  used  in  the  connection  last  mentioned  ?  It  was 
useless  and  misleading  in  that  case. 

But  if  there  could  be  any  reasonable  doubt  as  to  the  mean- 
ing of  the  word  "  property,"  as  used  in  the  clause  of  the  statute 
under  consideration,  it  would  seem  that  the  statute  ( Ths  Gjde^ 
§  3765,  par.  6),  would  remove  all  question  and  dispel  all  such 
doubt.  It,  among  other  things,  prescribes  that  "  in  the  con- 
struction of  all  siatuies,  the  following  rules  shall  be  observed, 
unless  such  construction  would  be  inconsistent  with  the  Tnani- 
Jest  intent  of  the  General  Assembly,"  repugnant  to  the  context 
of  thesamestatute— thatistosay  *  *  *  "the  word 'property' 
shall  include  all  property,  both  real  and  personal." 

It  seems  to  me  very  clear,  that  it  is  not  inconsistent  with 
the  manifest  intent  of  the  General  Assembly,  nor  repugnant 
to  the  context  of  the  statute,  to  say  that  the  word  "property," 
as  used  in  the  clause  of  the  statute  recited,  embraces  both 
real  and  personal  property.  I  can  discover  nothing  that 
gives  the  term  a  restricted  meaning.  It  embraces  real  prop- 
erty, and  the  clause  of  the  statute  embraces  all  actions  for 
injuries  to  such  property,  but  not  all  kinds  of  actions  con- 
cerning it. 

It  is  said,  however,  that  the  statute  cited  above  is  an  exact 
opy  of  a  like  statute  that  at  one  time  prevailed  in  the  State  of 
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New  York,  and  that  the  Court  of  Appeals  in  that  State  held, 
in  MtrriM  v.  Carpenter^  3  Keys,  142,  that  the  word  "  property'' 
did  not  embrace  real  property.  This,  I  am  sure,  is  a  misap- 
prehension of  that  case.  It  simply  decided  that  an  action  to 
recover  posaesdon  of  real  property  and  damages  for  the  unlaw- 
ful detention  of  the  same,  was  not  an  action  for  mjxmvg  or 
for  unlawfully  taking,  detaining  or  converting  property, 
within  the  meaning  of  the  statute.  It  did  not  decide  that 
an  action  for  injuring  real  property  did  not  come  within  its 
meaning.  It  might  well  be  that  an  action  to  recover  posies- 
sum  of  land  did  not.  The  Court  of  Appeals  said  that  such 
an  action  could  not  fairly  be  deemed  an  action  for  injuring 
land.  Moreover,  the  case  just  cited  was  decided  by  a  Court 
divided  in  opinion,  and  it  reversed  the  unanimous  decision 
in  that  case,  directly  to  the  contrary,  of  the  Supreme  Court. 
MerrUt  v.  Carpenter,  80  Barb.,  61. 

What  the  Court  of  Appeals  would  have  decided,  if  an  action 
for  injuries  to  real  estate  had  come  before  it,  cannot  certainly 
b©  known,  but  it  seems  to  me  that  it  would  have  been  com- 
pelled to  hold  that  it  came  within  the  meaning  of  the  statute. 
James  v.  Beadey,  14  Hun.,  520. 

There  is,  perhaps,  another  ground  on  which  the  judgment 
of  this  Court  properly  rests,  but  I  need  not  advert  to  its 
merits. 
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E.  V.  HINTON  V.  GRIFFIN  PRITCHARD. 

Action  to  Rec'/ver  Land—  Pleading. 

In  an  action  for  the  poseesaion  of  lai.d,  if  the  defendant  relies  upon  a 
defence  that  is  purely  equitable,  he  must  set  it  up  in  the  answer, 
instead  of  merely  denying  that  the  plaintiff  is  the  owner  and 
entitled  to  poss^ession,  and  that  he  unlawfully  withholds  the  same. 

Civil  action,  for  the  recovery  of  land,  tried  before  MorU- 
gomery,  J.,  at  Spring  Term,  1888,  of  the  Superior  Court  of 
Pasquotank  County. 

The  land  was  bid  off  by  the  plaintiff,  at  a  sale  made  by 
his  father  as  truste<%  in  a  deed  of  trust  executed  to  him  by 
the  defendant.  The  other  facts  sufficiently  appear  in  the 
opinion. 

Mr,  W,  D.  Pruden,  for  the  plaintiff. 
Mr.  E.  F,  Aydktt,  for  the  defendant. 

Shepherd,  J.  The  complaint  alleges  that  the  plaintiff  is 
the  owner  and  entitled  to  the  possession  of  the  land,  and 
that  the  defendant  wrongfully  withholds  the  same.  The 
answer  is  a  simple  denial  of  these  allegations.  The  only 
question  here,  therefore,  is  whether  the  plaintiff  acquired 
the  legal  title  by  virtue  of  the  sale  and  deed  of  the  trustee. 
We  are  clearly  of  the  opinion,  and  indeed  the  counsel  for 
the  appellant  virtually  admitted,  that  the  legal  title  passed 
to  the  plaintiff. 

It  is  contended,  however,  that  there  was  testimony  tend- 
ing to  show  that  the  plaintiff  purchased  as  the  agent  of  his 
father,  the  trustee;  that  the  land  was  sold  for  a  price  greatly 
below  its  value,  and  that  the  Court  should  have  submitted 
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such  testimony  to  the  jury.  The  reply  to  this  is  that  such 
a  defence  is  purely  equitable,  and,  not  having  been  set  up 
in  the  answer,  is  irrelevant  to  the  issues  raised  by  the  plead- 
ings. It  is  needless  to  cite  authority  for  such  a  plain  and 
generally  accepted  proposition. 

There  is  no  error.  AflBrmed. 


JAS.  T.  PUCKETT  et  al.  v.  ABNER  ALEXANDER,  AdmV  of 

W.  C.  PUCKETT,  et  al. 

Contract,   Void  and  Voidable — Physicians — Practice  of  Medi- 
cine— Statutes —  Consideration, 

4 

A  physician  received  a  diploma  from  a  regular  medical  college  in  1867, 
but  had  not  been  licensed  to  practice  as  prescribed  by  the  statute 
{The  Code,  vol.  2,  cb.  34);  he  rendered  professional  services  in  1883 
to  one  P.,  for  which  he  presented  a  bill,  which  P.  promised 
to  pay,  but  died  before  doing  so  ;  the  physician  administered  on 
the  estate  and  retained  from  the  assets  the  amount  of  his  account: 
Held, 

1.  The  contract  under  which  the  services  were  rendered,  being  abso- 

lutely prohibited  by  §§8122  and  3132,  The  Code,  was  void  in  its 
inception. 

2.  That  ch.  261,  Laws  1885,  did  not  infuse  any  vitality  into  the  contract, 

because,  (1)  that  act  was  prospective  only  in  its  operations;  and 
(2),  if  it  had  been  retroactive  it  could  not  have  created  a  liability 
which,  theretofore,  did  not  exist;  had  the  contract  been  voidable 
only,  the  consequence  would  have  been  different. 

3.  The  promise,  by  the  intestate,  to  pay,  was  without  sufficient  consider- 

ation, and  no  enforcible  contract  could  be  based  thereon. 

4.  Where  the  contract  Is  void,  no  subsequent  express  promise  will  oper- 

ate to  charge  the  promisor,  even  though  he  has  received  a  benefit 
from  the  contract,  or  there  is  a  moral  obligation  to  support  it. 
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Civil  action,  heard  by  Oraves,  J.,  at  Fall  Term,  1887,  of 
Tyrrell  Superior  Court. 

The  action  was  begun  by  the  plaintiffs,  distributees  of  W. 
C.  Puckett,  against  the  defendants,  his  administrator,  and 
the  sureties  of  bis  administration  bond,  for  an  account  and 
settlement  of  that  estate.  The  matter  was  referred  to  the 
Clerk,  who  filed  his  report  and  credited  the  defendant  with 
the  sum  of  $325  for  medical  services  to  the  deceased  for  the 
year  1883.  To  this  allowance  the  plaintiffs  duly  excepted 
and  appealed,  and  this  exception  was  the  only  matter  heard 
and  determined  by  the  Court  A  jury  trial  was  waived  and 
the  case  submitted  to  the  Judge  on  the  following  facts: 

Abner  Alexander,  the  defendant  administrator,  held  a 
diploma,  obtained  in  1876  from  a  regular  medical  college, 
and  had  been  practicing  medicine  constantly  since  then. 
He  was  never  licensed  by  the  Board  of  Medical  Examiners 
for  the  State  of  North  Carolina,  as  required  by  the  laws  of 
North  Carolina,  ch.  34,  vol.  2,  The  Code^  nor  had  he  ever 
applied  for  license.  He  was  employed  by  the  intestate, 
Puckett,  to  attend  him  as  a  physician  during  the  year  1883, 
and  his  bill  for  medical  services  was  presented  to  Puckett 
during  his  life,  and  he  promised  Alexander  to  pay  the  same. 
Alexander  retained  his  said  bill,  $325,  out  of  this  intestate's 
estate,  and  to  the  report  of  the  Clerk  allowing  it  the  excep- 
tions were  taken. 

Upon  the  facts  agreed  the  Court  sustained  the  plaintiffs' 
exceptions,  and  pronounced  judgment  accordingly.  From 
this  ruling  and  judgment  defendants  appealed. 

Mr.  W.  D.  Prudeny  for  the  plaintiflFs. 
Mr.  E.  F.  AydUtty  for  the  defendants. 

Shepherd,  J.  The  act  of  Assembly  of  1852,  ch.  258, 
§2,  re  enacted  by  §3122  of   The  Code,  provides  that  "no 


FEBRUARY  TERM,  1889.  97 

PucKETT  V.  Alexander. 

person  shall  practice  medicine  or  surgery,  nor  any  of  the 
branches  thereof,  nor  in  any  case  prescribe  for  the  cure  of 
diseases,  for  fee  or  reward,  unless  he  shall  be  at  first  licensed 
to  do  so  in  the  manner  hereinafter  provided  :  Promded,  that 
no  person  who  shall  practice  in  violation  of  this  chapter 
shall  be  guilty  of  a  misdemeanor."  Section  2  of  the  same 
act,  re-enacted  by  §  3132  of  The  Codcy  provides  that  such  per- 
sons shall  not  be  entitled  to  sue  for  or  recover  before  any 
Court  for  such  services.  The  defendant  has  been  constantly 
practicing  medicine  since  he  received  a  diploma  from  a  reg- 
ular  medical  college  in  1867,  and  "  for  fee  or  reward  "  ren- 
dered the  services  in  1883  which  constitutes  the  basis  of  his 
claim  in  this  action.  The  performance  of  such  services  for 
fee  or  reward  was  absolutely  prohibited  by  the  statute,  and 
the  contract  was,  therefore,  void  in  its  inception.  It  is  imma- 
terial whether  the  act  ot  the  defendant  was  malum  in  se  or 
one  merely  malum  prohibitum. 

RuFFiN,  C.  J.,  in  Sharp  v.  Farmer ^  4  D.  &  B.,  122,  says, 
that  the  distinction  between  these  "  was  never  sound,  and  is 
entirely  disregarded ;  for  the  law  would  be  false  to  itself  if 
it  allowed  a  party,  through  its  tribunals,  to  derive  advantage 
from  a  contract  made  against  the  intent  and  express  provi- 
sions of  the  law." 

The  defendant,  however,  insists  that  vitality  is  given  to 
this  void  contract  by  ch.  201,  acts  1885,  which  provides 
that  sec.  3132of  The  Code  be  amended  **by  adding  after  the 
last  word  of  said  section  the  words:  Promded,  that  this  section 
shall  not  apply  to  physicians  who  have  a  diploma  from  a 
regular  medical  college  prior  to  January  the  1st,  1880." 

What  effect  this  proviso  has  upon  §  3122  by  way  of  repeal- 
ing its  prohibitory  features  as  to  such  cases,  we  are  not  now 
called  upon  to  decide,  as  the  amendatory  act  is  clearly  pros- 
pective, and  does  not  affect  the  case  before  us.  Richardson 
V.  Dorman,  Ex'fx,  28  Ala.,  681 ;  Dwarris  on  Statutes,  102,  et 
102—7 
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8€q,  Even  if  the  statute  were  in  terms  retroactive,  and 
repealed  §  3122,  it  could  not  have  the  effect  of  crealing  a  lia- 
bility. "  A  contract,  void  at  the  time  of  its  inception,  can- 
not be  validated  by  subsequent  legislation,  and  if  it  violates, 
when  made,  a  statute,  the  repeal  of  that  statutedoes  not  make 
it  operative."  Wharton's  Law  of  Contracts,  vol.  1,  §  368.  If 
the  contract  had  not  been  void  by  reason  of  §  3122,  the  defend- 
ant would  have  been  entitled  to  enforce  his  claim  after  the 
passage  of  the  amendatory  act,  the  effect  of  which  was  to 
remove  the  disability  to  sue  imposed  by  §3132,  that  section 
not  affecting  the  right,  but  the  remedj'^  only.  HtivU  v. 
Wilcox,  1  Metcalf,  154. 

It  is  further  contended  that,  notwithstanding  this  construc- 
tion of  the  several  acts  of  Assembly,  the  defendant  is  entitled 
to  enforce  his  claim,  by  reason  of  the  express  promise  of  his 
intestate  to  pay  for  the  services.  The  date  of  this  promise 
does  not  appear  from  the  case  prepared  by  the  Court  below. 

The  record  shows  that  administration  was  granted  before 
the  passage  of  the  act  of  1885.  However  this  may  be,  we 
are  of  the  opinion  that,  the  contract  being  void  in  its  incep- 
tion, there  was  no  consideration  to  support  the  promise,  and 
it  is,  therefore,  ineffectual  to  sustain  the  defendant's  demand. 
The  doctrine  of  a  purely  moral  consideration  being  suffi- 
cient to  support  an  express  promise,  attributed  to  Lord 
Mansfield,  was,  as  is  said  by  Mr.  Wharton  in  his  work  on 
Contracts,  mipray  sec.  512,  "soon  abandoned  in  his  own  C-ourt, 
and  it  is  now*  settled,  both  in  England  and  the  United 
States,  that  no  merely  moral  obligation,  no  matter  how 
strong,  can  support  a  promise  unless  the  benefit  from  which 
the  obligation  arises  was  conditioned  on  the  promise." 

In  the  elaborate  note  to  the  case  of  Wenall  v.  Adney^  3 
Bos.  &  Pul.,  252,  the  true  rule,  it  seems  to  us,  is  laid  down  : 
^*  That  if  a  contract  between  two  persons  be  void  and  not 
merely  voidable,  no  subsequent  express  promise  will  oper- 
ate to  charge  the  party  promising,  even    though  he    has 
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derived  a  benefit  from  the  contract."  This  view  is  fully 
sustained  in  Felton  v.  Reidj  7  Jones,  269,  and  in  Smith  on 
Contracts,  203,  where  the  author  quotes,  with  approval,  the 
language  of  Tindall,  C.  J.,  that  "a  subsequent  express 
promise  will  not  convert  into  a  debt  that  which,  of  itself, 
was  not  a  legal  debt." 

We  are  of  the  opinion  that  there  was  no  error,  and  that 
the  judgment  should  be  affirmed. 

Affirmed. 


D.  D.  FEREBEE  and  wife  and  LILLIE  G.  BARRON  v.  C.  L.  HIN- 
TON and  JOHN  L.  HINTON. 

Deeds —  Probate — Registration —  Clerk    Superior    Court — Juris- 
diction — Evidence. 

1.  In  an  action  to  impeach  a  deed  and  have  its  probate  and  registration 

annulled,  evidence  that  the  officer  who  purported  to  have  adjudged 
the  probate  and  registration  had  no  authority  to  do  so,  is  competent. 

2.  A  Clerk  of  the  Superior  Court  cannot  exercise  his  jurisdiction  to  take 

proof  of  deeds,  &c.,  outside  of  his  own  county. 

3.  Where  both  parties  claim  title  to  the  land  in  controversy  from  the 

same  source,  it  is  not  necessary  for  either  to  prove  title  beyond 
that  source. 

This  was  a  civil  action,  tried  before  MacRae,  J.,  at  Fall 
Term,  1888,  of  Camden  Superior  Court. 

The  plaintiffs  are  the  devisees  of  Sarah  Ferebee,  who  exe- 
cuted a  will  in  1875,  and  died  in  1886.  They  allege  that  the 
said  Sarah,  being  of  unsound  mind  and  incompetent  to  trans- 
act business  of  any  kind,  was  induced  to  sign  a  deed  of  trust, 
conveying  the  devised  land  to  C.  L.  Hinton  to  secure  certain 
debts  due  by  her  husband  to  John  L.  Hinton ;  that  she  was 
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also  induced  to  sign  notes  representing  said  indebtedness  to 
said  John  L.  Hinton ;  *•  that  the  said  indebtedness  was  not 
contracted  by  her  for  her  support,  or  the  improvement  of 
her  separate  estate/'  and  that  said  deed  is  void.  Plaintiffs 
further  allege,  that  at  the  time  of  signing  the  said  deed,  the 
said  Sarah,  with  her  husband,  lived  in  the  town  of  Berkeley, 
in  the  State  of  Virginia,  and  that  "  no  feme  covert  examina- 
tion or  acknowledgment  was  ever  taken  upon  said  deed  as 
is  required  by  law,  though  ihe  same  appears  upon  the  record 
as  regular  and  according  to  law."  They  allege  that  said 
deed  is  a  cloud  upon  their  title,  and  ask  that  it  be  cancelled,* 
and  for  other  and  further  relief. 

The  defendants  denied  that  the  said  will  was  operative  to 
pass  the  title  to  the  plaintiffs,  and  that  Sarah  was  of  unsound 
mind,  as  alleged.  They  admit  that  she  was  a  resident  of  Vir- 
ginia when  she  signed  the  deed,  but  deny  that  the  probate 
of  the  same  was  improperly  taken.  They  allege  that  the 
debt  secured  by  said  deed  was  in  renewal  of  a  "  claim  and 
certain  indebtedness"  made  by  Sarah  and  her  husband  with 
one  Robert  Williams,  as  evidenced  by  a  certain  deed  of  trust 
executed  by  them  to  said  Williams  on  the  28th  January, 
1875,  which  said  indebtedness  has  been  assigned  to  said 
John  L.  Hinton.  They  further  allege  that  said  indebted- 
ness has  never  been  paid. 

The  following  issues  were  submitted  to  the  jury  : 

"  1.  Was  Sarah  Ferebee  of  unsound  mind  when  she  exe- 
cuted the  note  and  deed  of  trust  described  in  the  complaint  ? 

"  2.  Was  the  debt  secured  by  said  deed  of  trust  made  for 
the  benefit  of  Sarah  Ferebee  or  her  separate  estate  ? 

"  3.  Was  the  private  examination  of  Sarah  Ferebee  upon 
the  probate  of  said  deed  of  trust  duly  had  and  taken  ? 

"  4.  Are  the  plaintiffs  the  owners  in  fee  simple  of  the  lands 
described  in  the  complaint  ?" 

The  plaintiffs  introduced  the  will  of  Jas.  G.  Barron,  exe- 
cuted January  20, 1859,  which  gave  the  land  in  controversy 
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to  Sarah  Barron,  also  the  will  of  Sarah  Ferebee,  executed  in 
1875,  giving  the  same  land  to  the  feme  plaintiffs. 

The  defendants  conceded  that  Sarah  Barron  and  Sarah 
Ferebee  were  one  and  the  same  person,  and  that  the  lands 
described  in  the  two  wills   were  the  same  in  controversy. 

Plaintiffs  then  introduced  a  deed  of  trust,  together  with 
the  probate  of  P.  G.  Morrisett,  with  certificate  of  registration, 
from  W.  B.  Ferebee  and  wife  Sarah  Ferebee,  to  C  L.  Hinton, 
trustee,  dated  December  15,  1885,  and  the  defendants  con- 
ceded that  the  lands  described  therein  were  the  same 
described  in  the  wills  alreadv  in  evidence. 

Plaintiffs  then  introduced  P.  G.  Morrisett,  who  testified 
that  he  is  and  was  on  the  15th  of  December,  1885,  Clerk  of 
Superior  Court  of  Camden  County,  and  that  as  such  he  took 
the  private  examination  of  Sarah  Ferebee  and  the  acknowl- 
edgment of  the  execution  of  said  deed  of  trust,  as  set  out  in 
the  certificate  attached  thereto. 

The  plaintiffs  then  pro posed.to  show,  by  this  witness,  that 
the  proof  and  examination  was  not  taken  in  Camden  County, 
N.  C,  as  therein  set  out,  but  was  in  fact  taken  in  the  town 
of  Berkeley,  Va. 

To  this  the  defendants  objected.  The  objection  was  over- 
ruled, and  defendants  excepted. 

Witness  then  testified  that,  at  the  request  of  W.  B.  Ferebee 
and  J.  L.  Hinton,  he  went  to  Berkeley,  Va.,  the  home  of  Mrs. 
Ferebee,  and  took  the  acknowledgment  and  examination  of 
the  parties  thereto,  but  did  not  write  it  out  and  sign  it  until 
he  returned  to  Camden  County,  N.  C.  Witness  also  stated 
that  he  was  not  a  Commissioner  of  AlBSdavits  nor  a  Notary 
Public  resident  in  Virginiii. 

Upon  cross-examination,  he  stated  that  the  deed  of  trust 
and  note  secured  by  the  same  was  for  the  renewal  of  another 
deed  of  trust  and  note  for  money  loaned  by  one  Robert  Wil- 
liams, on  the  28th  of  January,  1875,  and  that  the  parties  told 
him  the  same  wad  borrowed  for  W.  B.  Ferebee's  use  in  busi- 
ness in  Norfolk,  Va. 
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Plaintiffs  introduced  other  testimony  going  to  show  the 
mental  condition  of  Mrs.  Sarah  Ferebee  on  December  15 
1885,  and  also  for  whose  use  and  benefit  the  money  was 
borrowed :  and  after  it  was  conceded  that  W.  B.  Ferebee  had 
no  estate  by  the  curtesy  in  the  lands  described,  the  plaintiflFs 
rested  their  case. 

2.  Defendants  then  offered  testimony  tending  to  contro- 
vert the  facts  shown  by  plaintiffs,  and  moved  the  Court  for 
judgment  that  they  go  without  day,  on  the  ground  that 
plaintiffs  had  not  shown  title  out  of  the  State.  Motion  over- 
ruled.    Defendants  excepted. 

3.  On  the  second  issue,  the  Court  instructed  the  jury  that 
this  being  alleged  by  the  defendants,  the  burden  is  upon 
them  (the  defendants)  to  satisfy  the  jury  of  the  truth  of  the 
affirmative.     Defendants  excepted. 

4.  Defendants  asked  the  Court  to  charge  upon  the  third 
issue:  "  If  the  jury  find  P.  G.  Morrisett  is  the  Clerk  of  the 
Superior  Court  of  Camden  County,  he  is  the  proper  officer, 
authorized  by  law  to  take  and  certify  the  probate  of  deeds 
and  other  instruments  requiring  registration  in  said  county, 
and  if  he  went  to  the  State  of  Virginia,  in  the  town  of  Berke- 
ley, and  took  the  proof  of  the  deed  of  trust  dated  December 
15, '1885,  and  the  private  examination  of  Mrs.  Ferebee,  the 
same  is  valid,  and  they  should  find  the  third  issue  in  the 
affirmative."    The  Court  refused,  and  defendants  excepted. 

5.  The  Court  charged  the  jury :  "  The  facts  of  this  trans- 
action are  admitted,  and  it  is  a  que:?tion  of  law  for  the  Court. 
It  is  in  evidence  and  admitted,  that  the  probate  and  private 
examination  before  the  Clerk  of  Superior  Court  of  this  county, 
was  not  taken  in  this  county,  but  in  the  State  of  Virginia. 
In  my  view  of  the  law,  the  Clerk  iiad  no  jurisdiction  outside 
of  his  own  county,  and,  therefore,  upon  the  evidence,  you 
will  respond  to  this  issue,  No."    Defendarfts  excepted. 

6.  Defendants  asked  the  Court  to  charge  the  jury:  "  That, 
to  find  the  plaintifTd  are  ihe  owners  and  entitled  to  the  land 
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in  dispute,  they  must  show  title  out  of  the  State,  and,  to  do 
this,  must  show  title  for  twenty-one  years  under  color  of  title, 
deducing  the  tune  from  May,  1861,  to  January,  1870.  2d. 
That  plaintiffs  have  not  shown  color  of  title  for  twenty-one 
years,  by  deducting  the  time  from  May,  1861,  to  January, 
1870,  and  you  must  find  the  last  issue,  No."  Refused. 
Defendants  excepted. 

7.  Upon  this  issue  the  Court  charged  the  jury:  "The 
plaintiffs  claim  to  be  owners  of  the  land,  under  the  will  of 
Mrs.  Ferebee,  and  they  show  also  a  will  of  Mr.  Barron, 
devising  his  land  to  his  widow,  who  is  admitted  to  be  the 
same  person  as  Mrs.  Ferebee.  The  defendants  claim  title  to  the 
same  land  by  the  deed  which  is  now  sought  to  be  set  aside, 
and  as  both  claim  under  Mrs.  Ferebee  there  is  no  need  to 
show  title  out  of  the  State;  therefore,  if  you  believe  the  evi- 
dence on  this  point,  the  plaintiffs  claim  under  Mrs.  Ferebee, 
who  held  under  the  will  of  Mr.  Barron,  and  if  you  have 
found  either  the  first  or  third  issues  in  favor  of  the  plain- 
tiffs, you  will  respond  to  this  issue.  Yes."  Defendants 
excepted. 

8.  *'And  as  I  have  instructed  you  to  respond  to  the  third 
issue  that  Mrs.  Ferebee^s  private  examination  was  never  taken 
according  to  law,  your  response  to  the  issue  should  be,  Yes." 
Defendants  excepted. 

The  jury  responded  to  the  first,  second  and  third  issues, 
"  No,"  and  to  the  fourth  issue,  "  Yes." 

Judgment  for  plaintiffs,  and  defendants  appealed. 

The  judgment  of  the  Court  was  as  follows : 

"  Upon  motion  of  W.  B.  Shaw,  attorney  for  the  plaintiffs, 
it  is  considered  and  adjudged  that  the  note  to  J.  L.  Hin- 
ton  and  deed  of  trust  to  C.  L.  Hinton,  dated  December 
15,  1885,  and  recorded  in  Book  L  L,  page  3,  in  Camden 
0-»unty,  be  and  the  same  are  annulled  and  cancelled ;  and 
the  defendants  are  restrained  and  enjoined  from  proceeding 
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to  sell  the  said  land  under  the  said  deed  of  trust,  or  in  any 
way  enforcing  the  collection  of  said  note. 

"  It  IB  further  ordered  and  adjudged  that  this  decree  be 
enrolled  arid  registered  in  the  office  of  Register  of  Deeds  in 
Camden  County." 

Mr.  W.  B.  Shaw,  for  the  plaintiffs. 
Mr,  E,  F.  Aydlett,  for  the  defendants. 

Shepherd,  J.  (after  stating  the  case).  The  first,  fourth, 
fifth  and  sixth  exceptions  may  be  considered  together,  as 
they  substantially  involve  the  same  question,  viz.:  Whether 
it  was  competent  to  receive  testimony  to  impeach  the  pro- 
bate of  a  deed,  and  whether  the  deed  was  void  as  to  the 
wife,  if  the  Clerk  of  the  Superior  Court  of  Camden  County 
took  her  privy  examination  in  the  State  of  Virginia.  As 
this  was  an  action  brought  directly  for  the  purpose  of 
impeaching  the  probate,  there  can  be  no  doubt  as  to  the 
admissibility  of  the  testimony.  It  is  unnecessary  to  cite 
authority  in  support  of  such  a  plain  proposition.  As  to  the 
other  point,  it  is  equally  clear  that  the  Clerk  had  no  juris- 
diction when  he  took  the  privy  examination  in  the  State  of 
Virginia.  The  case  of  Young  v.  Jackson,  92  N.  C,  144,  cited 
by  the  appellant's  counsel,  has  no  application  to  the  facts 
before  us.  It  simply  decides,  that  "the  acts  of  1868-69, 
requiring  the  ceriifioate  of  the  Probate  Judge  of  a  county 
other  than  the  county  of  registration,  to  be  passed  on  by  the 
Probate  Judge  of  the  latter  county,  is  directory  onlj\" 

The  second,  sixth  and  seventh  exceptions  involve  the  cor- 
rectness of  the  principles  embraced  in  the  charge,  that  "the 
defendants  claim  title  to  the  same  land  by  the  deed  which  is 
now  sought  to  be  set  aside,  and  as  both  claim  under  Mrs.  Fere- 
bee there  is  no  need  to  show  title  out  of  the  State."  This 
instruction  is  so  manifestly  correct  that  it  is  needless  to  cite, 
in  support  of  it,  any  of  the  numerous  authorities  in  our 
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State.  The  third  and  remaining  exception,  as  to  the  burden 
of  proof,  like  all  the  others,  is  clearly  untenable.  We  think, 
however,  that  the  judgment  is  erroneous,  in  that  it  directs 
the  cancellation  of  the  deed  and  notes.  These  remain 
effective  so  far  as  the  husband,  W.  B.  Ferebee,  is  individu- 
ally concerned. 

The  judgment  should  be  corrected,  so  as  to  declare  the 
notes  and  deeds  inoperative  only  as  to  Sarah  and  her  real 
and  personal  representatives.      Ware  v.  Neshity  94  N.  C,  664. 

Modified  and  allirmel. 


JOHN  A.  SIMMONS  v.  JOSEPH  L.  BALLARD. 

Mortgage — Right  to  Redeem —  When  Barred — Rev.  Code^  ch.  65, 

§  19— The  Code,  §  152. 

1.  When  mortgaged  land  is  not  in  ihe  actual  pospession  of  either  mort- 

gagor or  mortgagee,  the  title  remains  undisturbed  as  fixed  in  the 
deed  of  mortgage,  and  the  statutory  presumption  (Rev.  Code,  ch. 
65,  §  19)  does  not  arise  to  the  prejudice  of  either. 

2.  The  mere  lapse  of  time,  unaccompanied  by  any  possession,  neither 

obstructs  the  right  to  redeem  nor  the  right  to  foreclose  a  mort- 
gage. Therefore,  where  a  mortgage  was  made  in  1856  to  secure 
a  debt  falling  due  in  1858,  and  no  payment  was  made  on  the  debt 
after  maturity,  an  action  to  redeem  commenced  in  1883  is  not 
barred  by  ch.  65,  g  19,  Rev.  Code,  it  being  shown  that  neither 
mortgagor  nor  mortgagee  had  been  in  possession  of  the  land. 

Davis,  J.  (dissenting).  The  statute.  Rev.  Code,  ch.  65,  ^19,  is  plain,  and 
there  is  no  room  for  construction  ;  it  says  nothing  about  an  actual 
possession  being  essential  to  the  prescribed  efft^ct  of  the  lapse  of 
time.  Where  there  is  no  actual  possession  the  constructive  pos- 
session follows  the  legal  title,  and  was  in  the  mortgagee  in  this 
case,  who  held  the  land,  by  virtue  of  such  title  and  possession,  for 
more  than  ten  years  alter  the  right  to  redeem  accrued.  Under 
this  state  of  facts  the  statute  barred  plaintiff's  right  of  redemption. 
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Civil  action,  tried  before  JUemmon,  J.,  at  March  Term, 
1887,  of  Pitt  Superior  Court. 
Plaintiff  appealed.     The  facts  are  stated  in  the  opinion. 

Mr.  C,  M,  Bernard^  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Smith,  C.  J.  This  action  was  begun  on  August  30, 1883, 
and  the  plaintiff  alleges  that,  on  November  22, 1856,  he  bor- 
rowed of  the  defendant  the  sum  of  seventy-five  dollars,  and 
to  secure  the  same  executed  to  the  defendant  a  deed  of  mort- 
gage conveying  a  tract  of  land  of  about  184  acres,  therein 
described,  with  condition  of  avoidance  upon  payment  of  said 
debt  and  interest  on  or  before  January  1,  1868;  that  pre- 
vious to  the  last  mentioned  day,  he  made  payments  which 
reduced  the  debt  to  a  sum  less  than  thirty  dollars,  and  in 
the  year  18G3  or  1804  tendered  the  residue  and  demanded  a 
reconveyance  of  the  premises,  which  the  defendant  refused, 
and  that  there  is  a  cloud  resting  upon  the  title. 

The  prayer  is  for  an  account  to  be  taken,  in  order  to  ascer- 
tain what  is  due  under  the  mortgage,  and  for  a  reconvey- 
ance to  the  plaintiff  upon  his  payment  thereof 

The  defendant,  answering,  admits  the  borrowing  and  the 
making  of  the  m(»rtgage,  as  alleged,  and  says  farther: 

That  there  were  other  than  the  secured  debts  due  him,  of 
which  he  annexed  a  memorandum,  and  that  sums  of  money 
have  been  paid  him  without  any  direction  as  to  their  appli- 
cation, and  he  has  appropriated  the  moneys  received  to  his 
unsecured  debts  outside  of  the  mortgage. 

That  during  the  late  civil  war,  and  near  its  close,  the 
plaintiff  offered  to  make  payment  in  Confederate  currency, 
then  become  well-nigh  worthless,  which  was  not  accepted, 
but  never  tendered  money  of  value. 

That  when  the  mortgage  was  made,  there  was  on  the  prenQ- 
ises  a  small  piece  of  cleared  land,  one  or  two  acres  of  which 
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the  defendant  took  possession  and  cultivated  it  for  several 
years,  and  until  the  fence  fell  into  d(  cay,  and  that  since  1856 
he  has  listed  and  paid  taxes  on  ihe  land  as  his  own. 

The  defendant  relies,  as  a  defence  to  the  action,  upon  the 
statutory  presumption  of  an  abandonment  of  the  right  to 
redeem  and  in  bar  of  the  action ;  and  if  this  be  not  availa- 
ble, that  the  plaintiff  be  required  to  pay,  b'^sides  the  residue 
of  the  mortgage  debt,  the  taxes  paid,  with  interest,  and  the 
entire  indebtedness  due  by  the  plaintiflF 

After  many  continuances,  the  cause  came  on  for  trial  at 
Spring  Term,  1888,  of  Pitt  Superior  Court,  before  a  jury,  upon 
these  issues  : 

1.  What  sum,  if  any,  is  due  from  plaintiff  to  defendant? 

2.  Has  tlie  plaintiff  abandoned  his  equity  of  redemption  ? 
The  evidence  developed  at  the  hearing,  on  the  part  of  the 

plaintiff,  of  which  so  much  only  is  stated  as  bears  upon  the 
ruling  brought  up  for  leview,  wa?,  in  substance,  that  after 
the  making  of  tlie  mortgage,  which  contains  no  power  of 
sale,  he  cultivated  the  cleared  field  of  one  or  two  acres  before 
the  war,  and  was  the  last  one  who  did  so;  that  he  left  it  and 
moved  upon  an  adjoining  land  which  his  wife's  father  gave 
her  to  reside  on,  and  tended  it  after  his  removal. 

It  does  not  appear  from  this  testimony  that  the  land  has 
been  in  possession  of  either  party  since. 

The  only  evidence  of  an  appropriated  payment  on  the 
mortgage  debt  is  the  defends nt's  acknowledgment,  bearing 
date  February  6,  1857,  of  twenty  dollars,  "  in  part  payment 
of  a  right  I  hold  on  his  property. '* 

At  this  stage  of  the  case  and  upon  this  showing  the  Court 
intimated  to  counsel  an  opinion,  that  Ihe  facts  proved  were 
not  sufficient  to  rebut  the  presumption  of  the  abandon- 
ment of  the  equity  of  redemption  raised  by  section  19,  chap- 
ter 65,  of  the  Revised  Code,  which  governed  the  case  ;  where- 
upon, counsel  for  the  plaintiff,  in  submission  thereto,  suf- 
fered a  nonsuit,  and  appealed. 
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The  sole  question  presented  by  the  record  is,  whether  the 
lapse  of  the  statutory  period  of  ten  years  since  the  last  occu- 
pation  of  the  mortgaged  land,  there  being  no  possession 
since  by  the  defendant,  is  a  bar,  from  a  presumed  abandon- 
ment, to  the  assertion  of  all  equitable  right  to  redeem.  The 
Court  holds  the  afBrmative,  and  in  this  we  think  there  is 
€rror. 

The  parties  to  a  mortgage  have  each  an  equitable  right 
therein :  the  mortgagor  to  redeem  on  payment  of  the  debt 
secured,  the  mortgagee  to  foreclose,  if  the  debt,  after  default, 
is  not  paid ;  and  these  respective  interests  may  be  lost  by 
inaction  and  delay.  When  the  land  is  in  the  possession  of 
neither,  the  title  remains  undisturbed  as  fixed  in  the  deed 
of  mortgage,  and  the  statutory  presumption  does  not  arise 
to  the  prejudice  of  either.  The  mere  lapse  of  time,  unac- 
companied by  any  possession,  neither  obstructs  the  right  to 
redeem  nor  the  right  to  foreclose,  and  if  a  bar  to  one,  so 
would  it  be  to  the  other,  and  the  neutralizing  effect  would 
be  to  leave  the  mortgage  in  its  original  force,  with  the  legal 
incidents  attaching  thereto  Any  other  construction  of  the 
act  would  take  away  iis  efficiency  as  a  measure  of  repose,  if 
it  did  not  render  it  meaningless  and  inoperative.  Such  is 
not  its  interpretation  by  the  courts.  Its  true  operation  is  to 
quiet  a  possession  held  by  the  mortgagee,  for  the  prescribed 
period  of  time  adversely  and  as  his  own,  from  the  mort- 
gagor's right  to  redeem,  and  in  like  manner  a  possession 
held  by  the  mortgagor  against  the  right  of  the  mortgagee  to 
foreclose.  In  either  case  the  statute  comes  in  aid  of  the  pos- 
session, and  frees  the  title  from  the  claim  of  the  other  party. 
The  accompanying  possession  thus  becomes  an  essential  ele- 
ment in  giving  force  to  the  statute  and  exempting  the  estate 
from  interference  under  the  mortgage  deed.  The  rule  is 
thus  laid  down  by  Mr.  Justice  Story  in  his  work  on  Equity, 
vol.  2,  §  1520 :  "  If  the  mortgagee  has  been  in  possession  of 
the  mortgaged  estate  for  twenty  years  (reduced  to  ten  under 
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our  statute)  without  acknowledging  the  existence  of  the 
mortgage,  it  will  be  presumed  that  the  mortgage  is  foreclosed^ 
and  that  he  holds  by  an  absolute  title.  If  the  mortgagor  has 
been  in  possession  of  the  mortgaged  estate  for  the  like  space 
of  time,  without  acknowledging  the  mortgage  debt,  it  will 
be  presumed  to  be  paid."  The  obvious  deduction  from  which 
is,  that  no  presumption,  either  in  favor  of  the  mortgagee  or 
mortgagor,  arises  when  neither  has  had  such  possession. 
Adams'  Eq.,  115;  1  Maddock  Ch.,  519;  2  Daniel  Ch.  Pr.,  741- 
742  ;  Cooper  Eq.  PL,  254.  The  doctrine  is  recognized  by  this 
Court  in  cases  that  have  come  before  it.  In  Roberts  v. 
Welch,  8  Ired.  Eq.,  287,  Ruffin,  C.  J.,  referring  to  the  rule  in 
England,  which  denies  redemption  to  the  mortgagor  after 
an  adverse  holding  of  possession  for  the  prescribed  period 
by  the  mortgagee,  and  the  occasion  of  the  enactment  in  this 
State,  says :  "  As  the  mortgagor  is  shut  out  of  redemption 
by  the  mortgagee's  possession  for  twenty  years,  it  was  thought 
reasonable  and  convenient  that  the  bar  should  be  reciprocal 
on  the  mortgagee,  who  did  not  act  on  his  debt  or  mortgage 
until  the  debt  was  presumed  to  be  satisfied  by  the  lapse  of 
twenty  years."  Following  this  exposition  of  the  statute  in 
requiring  a  possession  to  quiet  the  title,  are  the  cases  of  Ray 
V.  Pearce,  84  N.  C,  485;  Brown  v.  Becknall,  5  Jo.  Eq.,  423  '^ 
Barnes  v.  Brovm,  71  N.  C,  507  ;  Edwards  v.  Tipton,  85  N.  C.^ 
47^.  In  the  last  case  this  language  is  used  in  the  opinion  : 
"  The  possession  of  the  mortgagee  and  his  exercise  of  full 
ownership  over  the  land  for  ten  years  after  default,  and 
without  payment  of  any  part  of  the  secured  debt  or  claim 
to  the  land,  raises,  under  the  statutory  rule,  a  presumption 
of  the  abandonment  or  release  in  some  way  of  the  right  of  redemp- 
iiorty  as  would  a  similar  possession  in  the  mortgagor  presume  the 
discharge  of  the  debt  and  a  reconveyance."  The  same  principle 
is  embodied,  as  before  declared,  in  applying  the  presumption 
raised  by  the  former  statute  in  the  superseding  statute  of  lim- 
itations {The  Code,  §  152,  subsec.  3,  4),  which  restricts  to  ten 
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years  after  forfeiture  the  bringing  an  action  to  foreclose  the 
mortgage  against  the  mortgagor  who  has  "  been  in  possession," 
and  the  like  period  to  an  action  to  redeem  when  the  mortgagee 
"  shall  have  been  in  possession."  And  there  is  no  limitation 
fixed,  as  before  there  was  none,  when  there  was  no  support- 
ing possession.  Without  further  elaboration,  it  must  be 
declared  that  there  is  error  in  the  record,  and  the  judgment 
must  be  reversed  and  a  new  trial  awarded. 

Error.  Reversed. 

Davis,  J.  (dissenting).  I  think  the  ruling  of  his  Honor 
below  was  correct,  and  do  not  concur  in  the  opinion  revers- 
ing it. 

The  right  of  the  plaintiff  to  recover,  both  in  the  case 
stated  and  in  this  Court,  was  put  upon  the  ground  that  the 
statute  of  presumptions  had  been  rebutted  by  his  offer  to 
pay  and  the  refusal  of  the  defendant  to  accept  payment,  and 
when,  as  the  case  states,  ''it  was  submitted  (admitted)  by  the 
plaintiff  that  he  made  no  offer  to  redeem  after  the  first  of 
January,  1870,  up  to  the  bringing  this  action,"  I  think  his 
Honor  was  correct  in  holding  that  the  statute  was  not 
rebutted. 

It  is  conceded  that  the  present  action  is  governed  by  ch.  (>o, 
§  19,  of  the  Revised  Code.  That  section  is  as  follows:  "The 
presumption  of  payment,  or  abandonment  of  the  right  of 
redemption  of  mortgages  and  of  other  equitable  interests, 
shall  arise  within  ten  years  after  the  forfeiture  of  said  mort- 
gage, or  last  payment  on  the  same,  or  the  right  of  action 
shall  have  accrued  on  any  equitable  interest  or  claim,  under 
the  like  rules  as  aforesaid." 

The  forfeiture  was  more  than  ten  years  before  the  action  was 
brought,  the  last  payment  was  more  than  ten  years  before  the 
action  was  brought,  and  the  right  of  action  had  accrued  more 
than  ten  years  before  the  action  was  brought.  The  language  of 
the  statute  seems  to  me  plain,  and  to  leave  nothing  to  construe- 
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tion.  "The  law  adjudges  the  possession  to  be  constructively 
with  the  title.  *  *  *  When  there  is  no  actual  occupation 
shown  the  law  carries  the  possession  to  the  real  title."  WUliama 
V.  WaUcLce,  78  N.  C,  354.  "  The  constructive  possession  was  in 
the  mortgagee."  Parker  v.  Banks,  79  N.  C,  480.  In  the 
absence  of  actual  possession  the  title  draws  to  it  the  posses- 
sion.   Deming  v.  Gainey,  95  N.  C,  528. 

It  will  be  conceded  that,  in  the  present  case,  the  legal  title 
was  in  the  defendant,  and  I  have  been  unable  to  find  any 
case  in  our  Reports  (and  we  are  considering  our  own  stat- 
ute), in  which  it  has  been  held,  that  the  fact  tl^at  no  one  was 
in  actual  possession  rebutted  the  statute,  and  I  cannot  see 
how  it  can  be  so  held,  without  disregarding  its  language. 
The  statute  of  presumptions  now  gives  place  to  the  statute 
of  limitations,  and  the  action  must  be  brought  "  within  ten 
years  after  the  right  of  action  accrued."  Where  the  mort- 
gagee has  been  in  possession  (the  statute  does  not  say  actual 
possession)  under  §  152,  subsec.  4,  of  The  Code,  and  if,  where 
no  one  is  in  the  actual  possession,  the  legal  title  does  not 
draw  to  it  the  possession,  as  I  think  it  does,  then  it  clearly 
comes  under  §156  of  The  Code,  and  the  action  must  "be 
commenced  within  ten  years  after  the  cause  of  action  shall 
have  accrued,"  and  I  can  see  no  legislative  intimation  in 
conflict  with  the  opinion  above  expressed;  and  as  the  lan- 
guage of  the  statute  seems  to  me  free  from  doubt,  I  feel  con- 
strained to  dissent. 
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R.  A.  TYSON  and  others  v.  MARTHA  BEIX^HER  and  others.* 

Practice — Motion  in  the  Cause— Judgment y  Irregular  or  Fraudvr- 
lent,  how  Attacked — Infants — Next  Prit7id  of  Infant. 

1.  A  judgment  of  the  Superior  Court,  directing  a  sale  of  lands  upon  the 

ex-par te  petition  of  those  interested,  cannot  be  attackecl  collater- 
ally for  irregularity  wh^re  the  record  is  apparently  regular  on  its 
face. 

2.  A  judgment  may  be  set  aside  for  irregularity  by  motion  in  the  cause. 

After  a  case  is  ended,  the  judgment  may  be  attacked  and  vacated 
for  fraud  by  an  independent  action. 

8.  Where  the  lands  of  infants  are  sold  under  an  order  of  the  Superior 
Court  upon  an  ex-parte  petition,  in  which  the  infants  are  repre- 
sented by  nexi  friends,  it  is  presumed  that  the  Court  protected 
their  interests,  and  was  careful  to  see  that  they  suffered  no  prej- 
udice. 

This  was  a  civil  action,  tried  ai  the  June  Term,  1888,  of 
the  Superior  Coun  of  Pitt  County,  before  Aveiy,  J. 

It  appears  that  Sherrod  I'yson  died  in  1866,  leaving  a  last 
will  and  testament,  which  was  iuly  proven.  The  plaintiflfe 
are  his  heirs-at  law  and  the  devisees  of  his  will,  including 
the  executrix  thereof,  and  bring  this  action  to  recover  the 

I 

land  described  in  the  complaint,  and  presently  to  be  again 
meniioned.  By  bis  will,  the  testator  bequeathed  and  devised 
all  his  property,  both  real  and  personal,  including  the  land 
in  controversy,  to  the  plaintiffs,  to  be  owned,  used  and  enjoyed 
as  by  the  m\i  provided. 

Afterwards,  at  Spring  Term.  1875,  of  the  Superior  Court 
of  the  c«»unty  of  Pitt,  the  present  plaintiffs  filed  their  ez  parte 
petition  in  that  Coun,  describing  the  land  now  in  contro- 
versy, and,  for  causes  and  i»urf>()ses  therein  alleged  and  speci- 
tied,  prayed  the  Court  to  order  and  direct  a  sale  of  the  land 
and  the  application  of  the  money  arising  from  such  sale,  in 

♦Avery,  J.,  did  not  sit. 
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lieu  of  it,  for  the  benefit  of  the  plaintiffs,  not  inconsistent 
with  the  provisions  of  the  will,  &c.  Some  of  the  petitioners 
were  infants  and  sued  by  their  mother,  as  their  next  friend, 
and  she  also  was  a  petitioner.  Before  hearing  affidavits  and 
inquiry  as  to  the  expediency  and  propriety  of  a  sale  of  the 
land,  &c.,  the  Court  granted  the  prayer  of  the  petitioners, 
and  entered  an  order  directing  a  sale  of  the  land. 

This  order  was  expressly  approved  by  the  Judge  of  the 
Court. 

Afterwards,  the  land  was  sold  in  pursuance  of  such  order, 
and  William  Belcher,  under  whom  the  defendants  claim, 
became  the  purchaser  thereof.  This  sale  was  confirmed  by 
proper  order,  made  by  the  presiding  Judge  in  term  time; 
this  order  directed  the  application  of  the  purchase  money, 
and  that  the  commissioner  appointed  to  sell  the  land  make 
title  10  the  purchaser,  which  he  did  by  his  deed  executed  on 
the  20th  of  December,  1878. 

On  the  trial,  the  defendants  offered  in  evidence  a  transcript 
of  the  record  of  the  proceeding,  the  substance  of  which  is  set 
forth  above.  The  plaintiffs  objected  to  its  admission,  upon 
the  ground — first,  that  such  record  was  void  upon  its  face 
for  irregularities ;  and,  secondly,  because  the  order  of  sale 
therein  set  forth,  and  the  sale  of  the  land  in  pursuance  of  it, 
were  contrary  to  the  provisions  of  the  will  mentioned  above. 

The  Court  overruled  the  objection  and  admitted  the  evi- 
dence, and  the  plaintiffs  excepted. 

"  The  Court  intimated  a  purpose  to  instruct  the  jury,  that 
by  virtue  of  the  proceeding  to  sell  the  land  in  controversy,. 
the  legal  title  to  the  land  in  controversy  passed  to  William 
Belcher,  and  that  the  validity  of  the  decree  and  sale  in  that 
proceeding  could  not  be  attacked  in  this  action,  and  that 
the  jury  must  find  the  issue  submitted,  for  defendant." 

In  deference  to  this  intimation  of  the  Court,  the  plaintiffs 
sufTered   a   judgment    of    nonsuit,   and,  having   excepted,, 
appealed  to  this  Court. 
102—8 
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Mr,  A,  W,  Hayuood,  for  the  plaintiffs. 
Mr.  C.  M.  Bernard,  for  the  defendants. 

Merrimon,  J.  (after  stating  the  facts).  From  an  exami- 
nation of  the  transcript  of  the  record  of  the  ex-parte  special 
proceeding,  objected  to  as  evidence,  it  appears  that  the  Court 
could  properly  have,  and  did  take,  in  an  orderly  way,  juris- 
diction of  the  parties  to  and  the  subject-matter  of,  the  pro- 
ceeding. The  petitioners  were  represented  by^  counsel  and 
the  petition  was  filed  as  allowed  by  the  statute  (The  Code, 
§  286).  If  there  were  irregularities  at  all  in  the  course  of 
the  proceeding  they  certainly  were  not  such  as  rendered  it, 
or  the  orders  and  judgment  therein  entered,  absolutely  void; 
at  most  they  were  only  voidable,  and  could  not,  therefore, 
be  attacked  collaterally.  In  such  case  the  remedy  would  be 
by  a  proper  motion  in  the  proceeding  itself.  If  it  were 
affected  by  fraud,  then,  as  it  is  ended  the  remedy  would  be  by 
an  independent  action,  for  the  purpose  of  having  the  judg- 
ment, or  the  whole  proceeding,  accordingly  as  the  case  might 
be,  adjudged  void  for  fraud. 

Nor  has  the  second  ground  of  exception  any  force.  By 
the  will  mentioned,  the  land  in  question  was  devised  to 
the  present  plaintiffs,  who  were  parties  to  the  special  pro- 
ceeding referred  to;  it  belonged  to  them  and  they  had  the 
right  to  petition  the  Court  to  sell  the  same  as  they  did  Those 
of  them  who  were  of  age  could  sell  and  dispose  of  their  inter- 
est in  and  title  to  the  same,  and  bind  themselves  effectively 
in  a  judicial  proceeding.  As  to  the  infants,  they  could  sue 
by  their  next  friend,  as  they  did,  and  the  Court  had  juris- 
diction of  them  and  as  well  of  their  lands  embraced  by  the 
proceeding.  The  Court  had  jurisdiction  of  them  and  their 
land,  and  in  contemplation  of  law  it  was  careful  to  see  that 
they  suffered  no  prejudice.  These  authorities  fully  sustain 
what  we  have  thus  said  :     WilliamaY.  Harrington,  11  Ired., 
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616;  SuUon  v.  Sckmvxild,  86  N.  C,  198;  Fowler  v.  Poor,  93 
N.  C,  466 ;  Tale  v.  MoU,  96  N.  C,  19 ;  Ward  v.  Ixmades,  ibid,, 
367 ;  Edwards  v.  Moore,  99  N.  C,  1 ;  Brickhouse  v.  SuMon, 
ibid.,  103. 

No  error.  AflSrmed. 


JOHN  F.  HOOKER  and  wife  v.  JOHN  SUGG,  Adm'r. 

Life  Insurance  Policy,  Rvles  of  Construction  of — CoTistitvtion, 

Art,  10,  §  7. 

1.  A.  insured  his  life  for  the  benefit  of ''  his  wife  and  children."  paving, 

at  the  time  the  policy  was  issued,  a  wife  and  two  children  living. 
His  wife  died  before  he  did :  Held,  that  upon  A.'s  death  the  share 
that  would  have  been  his  wife's  went  to  her  administrator,  and 
the  surplus  of  such  share,  after  paying  her  debts,  went  to  the 
administrator  of  A.,  and  became  liable  to  A.'s  debts. 

2.  When  A.  insured  his  life  for  the  benefit  of  **hi3  wife  and  children," 

and  at  the  time  the  policy  was  issued  he  had  no  wife,  but  did  have 
two  children,  one  of  whom  di^d  before  A.:  Held,  that  upon  A.'s 
death  the  money  due  on  the  policy  should  be  divided  between  the 
surviving  child  and  the  administrator  of  the  dead  child.  The 
insertion  of  '*his  wife"  as  a  beneficiary,  when  he  had  no  wife 
living,  was  a  nullity. 

3.  A  life  policy  creates  a  vested  interest  in  the  beneficiaries  named  in  it. 

The  contract  may  be  annulled  by  the  company  for  cause,  but  the 
disposal  of  the  fund  while  the  policy  remains  in  force  is  not 
under  the  control  of  the  insured.  So  far  as  it  concedes  a  right  of 
revocation  in  the  party  insuring,  Conigland  v.  Smith  is  over- 
ruled. 

4.  The  rules  for  interpreting  a  will  may  guide,  as  far  as  they  are 

applicable,  in  ascertaining  the  legal  effect  of  the  clause  in  an 
insurance  policy  by  which  the  beneficiaries  are  designated.  The 
difference  in  the  cases  Ci>nsistd  in  the  fact  that  the  interest  vests 
under  the  policy  at  once,  upon  its  issue,  \%'hile  under  a  will  the 
interest  vesta  only  at  the  death  of  the  testator. 
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5.  The  Constitution,  article  10,  §  7,  clearly  looks  to  the  provision  for  the 

wife  and  children,  so  that  they  may  not  be  It- ft  destitute  by  the 
death  of  an  insolvent  husband  and  father,  and  is  personal  to  them 
when  they  survive. 

6.  A.  had  a  life  policy  for  the  benefit  of  ''his  wife  and  children; ''be 

surrendered  it  and  took  a  paid-up  policy  for  the  benefit  of  the 
beneficiaries.  After  this  he  took  out  another  policy  in  the  same 
company  for  the  benefit  of  '*his  wife  and  children."  but  when 
the  last  policy  was  issued  his  wife  was  dead:  Held,  that  each 
policy  was  a  complete  cor.  tract  in  itself,  and  the  last  policy  could 
not  be  construed  as  substitued  for  the  surrendered  policy,  and  the 
amount  collected  on  it  be  divided  accordingly. 

Civil  action,  tried  before  Graves^  J.,  at  October  Term, 
1888,  of  Grekne  Superior  Court,  upon  a  case  agreed. 

From  the  judgment  rendered  below,  which  is  set  out  in 
the  opinion,  the  defendant  appealed. 

The  feme  plaintiff  is  the  daughter  of  J.  T.  Freeman.  The 
defendant  is  the  administrator  of  J.  T.  Freeman,  of  Leora 
Freeman,  who  was  the  wife  of  J.  T.  Freeman,  and  also  of 
John  H.  Freeman,  who  was  the  son  of  J.  T.  Freeman. 

The  facts  are  stated  in  the  opinion. 

Alessra.  J,  L  Jackson  and  Geo.  V.  Sirongy  for  the  plaintiffs, 
Messrs.  Theo,  Edwards  and  G.  M.  Lindsey^  for  the  defend- 
ant. , 

Smith,  C.  J.  J.  T.  Freeman,  in  the  year  1867,  obtained 
from  the  /Etna  Life  Insurance  Company,  of  Hartford,  in  the 
State  of  Connecticut,  a  policy  of  insurance  upon  his  life  for 
the  sum  of  five  thousand  dollars,  to  be  paid  at  his  death  to 
"  his  wife  and  children,"  the  premiums  on  which  were  to 
be  paid  annually,  one-half  in  money  and  the  other  half 
secured  by  his  note.  At  the  time  of  the  issue  of  the  policy 
he  had  a  wife,  Leora,  then  living,  and  two  children,  tbeir 
oflFspring,  John  H.  F'reeman,  and  E.  Hokie  Freeman,  who 
intermarried  with  John  F.  Hooker. 
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After  the  death  of  the  said  Leora,  some  time  in  1873,  under 
an  arrangement  between  the  company  and  J.  T.  Freeman, 
the  policy  was  surrendered  to  the  company  and  a  paid-up 
policy  for  the  sum  of  three  hundred  and  twenty  dollars 
issued  in  its  place,  and  in  consideration  of  the  premium 
theretofore  paid,  which  sum  was  in  like  marner  made  pay- 
able to  "  his  wife  and  children,"  without,  as  in  the  previous 
one,  designating  any  one  by  name. 

At  the  same  time  a  second  life  policy  was  taken  out,  for 
the  same  sum  and  essentially  in  the  same  terms,  payable, 
without  naming  them,  to  "  his  wife  and  children,"  differing 
from  the  former  in  requiring  the  annual  premiums  all  to  be 
paid  in  cash,  the  company  having  made  this  change,  as  to 
the  payment  of  premiums,  in  the  form  of  their  life  policies. 

The  son  John  H.  died  during  the  life-time  of  his  father, 
leaving  a  will,  in  which  he  disposed  of  his  whole  estate,  and 
the  defendant  John  Sugg  has  taken  out  letters  of  adminis- 
tration with  the  will  annexed  on  the  testator's  estate. 

The  ferae  plaintiff  and  her  brother  paid  the  premiums  on 
the  last  policy  up  to  the  death  of  her  brother,  and  herself 
alone  the  premiums  thereafter  to  her  father's  death,  in  the 
sum  of  $297,  and  it  is  agreed  that  she  shall  be  reimbursed 
out  of  the  funds  derived  under  that  policy. 

J.  T.  Freeman  died  in  1888,  intestate,  and  letters  of  admin- 
istration on  his  estate,  as  well  as  on  his  wife's,  have  also  issued 
to  the  defendant.  The  company  has  paid  both  the  sum 
agreed  on  in  the  paid-up  policy  and  the  entire  amount  due 
on  the  last  policy,  to  the  defendant,  to  be  held  subject  to  the 
rights  of  the  parties  therein.  J.  T.  Freeman  died  largely 
indebted  and  insolvent,  but  there  are  no  debts  outstanding 
against  the  estate  of  his  deceased  wife  Leora. 

The  foregoing  facts  are  submitted  to  the  Judge  for  his 
decision  of  the  conflicting  claims,  asserted  in  the  pleadings, 
to  the  fund,  and  it  is  agreed  that  if  he  shall  sustain  the  plain- 
tiffs' contention  he  shall  enter  judgment  for  one-half  of  the 
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$5,000,  after  deducting  $297  due  for  premiums  paid  by  her, 
which  shall  be  added  to  the  feme  plaintiff's  moiety  of  the 
residue ;  if  he  shall  rule  in  favor  of  the  defendant,  he  shall 
enter  judgment  for  the  plaintiffs  for  one-third  of  the  $5,000, 
reduced  by  the  amount  of  the  premiums  so  paid  by  the/cwi« 
plaintiff. 

Upon  the  hearing  of  the  cause,  was  entered  the  following 
judgment: 

"  From  the  facts  agreed  upon  and  submitted  by  the  par- 
ties in  this  action,  the  Court  is  of  opinion,  and  so  adjudges, 
that  the  plaintiffs  are  entitled  to  recover  one-third  of  the 
three  hundred  and  twenty  dollars  received  by  the  defendant 
from  the  paid-up  policy,  and  the  defendant,  as  administra- 
tor of  Leora  Freeman,  deceased,  and  as  administrator  with 
the  will  annexed  of  J.  H.  Freeman,  deceased,  is  entitled  to 
the  other  two-thirds  of  that  sum. 

"  And  the  Court  is  further  of  the  opinion,  and  so  adjudges, 
that  the  plaintiffs,  as  agreed  upon  by  the  parties,  are  entitled  : 
First,  to  be  paid  out  of  the  five  thousand  dollars  received  by 
the  defendant  from  the  five-thousand-dollar  policy,  one-half 
of  the  amount  of  the  premiums  paid  by  the  feme  plaintiff 
on  said  policy,  with  interest  on  same  from  the  time  such  pre- 
miums were  paid  ;  second,  are  entitled  to  recover  one-half  of 
the  remainder  of  said  five  thousand  dolhirs. 

"And  the  defendant,  as  administrator  with  the  will 
annexed  of  J.  H.  Freeman,  deceased,  is  entitled  to  the  bal- 
ance of  said  five  tliousand  dollars. 

"These  plaintiffs  will  recover  their  costs  in  this  action,  to 
be  taxed  by  the  Clerk." 

The  premiums  having  been  paid  in  equal  parts  by  the 
daughter  and  son,  up  to  his  death,  and  by  her  alone  since,  in 
the  several  sums  and  at  the  several  dates  set  out  in  the  com- 
plaint, for  which  she  is  to  be  reimbursed  those  several  sums, 
and  not  the  half  of  each,  as  ruled  by  the  Judge  under  a  mis- 
apprehension of  the  terms  of  the  concession,  with  interest  on 
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separate  portions,  which  make  the  aggregate  of  $297,  must 
be  allowed  the  feme  plaintiff,  and  deducted  from  the  full 
amount  of  the  insurance.  With  this  correction,  there  is  no 
error  in  that  part  of  the  ruling. 

The  question  as  to  the  distribution  of  the  sums  paid  upon 
the  surrendered  policy  is  not  submitted  to  the  Judge,  and 
we  suppose  is  not  a  subject  of  controversy,  and  consequently 
the  ruling  is  confined  to  the  distribution  of  the  other  fund. 
If  the  contention  be  sustained,  that  will  entitle  the  wife  to  a 
share  of  it,  as  she  would  be  if  living  at  the  time  when  that 
insurance  was  effected,  it  would  go  to  her  administrator,  and 
the  defendant  being  both  her  and  her  husband's  representa- 
tive, there  being  no  debts  of  hers  to  be  provided  for,  it  would 
be  held  by  the  defendant  in  his  latter  capacity,  and  become 
liable  to  his  debts. 

The  provision  in  the  Constitution,  article  10,  section  7, 
which  authorizes  such  an  insurance  for  the  benefit  of  the 
wife  and  children,  not  as  yet  regulated  by  statute,  clearly 
looks  to  a  provision  for  them,  so  that  they  may  not  be  left 
destitute  by  the  death  of  an  insolvent  husband  and  father, 
and  is  personal  to  them  when  they  survive. 

The  defendant's  counsel  maintain  the  proposition  that  the 
substituted  policy  takes  the  place  of  the  other,  and  inures  to 
the  advantage  of  the  same  beneficiaries  as  would  the  first 
have  done  if  it  had  been  kept  up  according  to  its  terms,  the 
effect  of  which  would  be  to  subject  the  wife's  share,  as  sug- 
gested, to  her  husband's  debts,  a  result  which  it  was  his 
intention  to  guard  against,  and  yet  this  would  have  followed 
but  for  the  renewal.  The  terms  of  the  policy  constitute  a 
contract  of  the  company  to  pay  the  specified  am  >unt  to  the 
bereficiaries  designated,  and  create  direct  legal  relations 
between  them. 

How  could  this  be  in  regard  to  the  wife,  no  longer  living, 
and  how  can  it  be  supposed  that  he  intended  to  provide  for 
her?    The  new  policy  supersedes,  but  does  not  continue  in 
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force,  that  whose  place  it  takes,  and  must  be  construed  in 
accordance  with  the  then  existing  conditions.  Inadvertently, 
perhaps,  but  if  inserted  intentionally,  the  insertion  of  the 
wife  as  a  beneficiary  is  a  nullity,  so  far  as  it  may  have  refer- 
eDce  to  the  deceased,  and  could  only  have  operation  as  a 
reference  to  one  whom  he  might  afterwards  marry,  and  thus 
bring  within  the  terms  of  the  policy. 

It  is  unnecessary  to  consider  the  possible  effect  of  a  future 
marriage  upon  the  interests  of  the  children,  since  the  event 
did  not  take  place. 

There  are  but  two  aspects  presented  in  the  case  before  us, 
in  the  one  of  which  the  one-third  lapses  and  returns  to  the 
husband  as  undisposed  of,  and  in  the  other  the  entire  sum 
belongs  to  the  children,  and  we  concur  with  the  Court  in 
the  ruling  in  their  favor. 

In  Conigland  v.  Smithy  79  N.  C,  303,  the  relations  of  a 
parent,  who  insures  his  own  life  for  the  benefit  of  his  chil- 
dren, to  them,  are  deemed  analogous  to  those  assumed  when 
providing  for  them  by  a  testamentary  disposition  of  his 
property,  both  being  posthumous  benefits  secured,  and  hence 
the  rules  for  interpreting  the  will  of  a  testator  may  guide,  as 
far  as  they  are  applicable,  in  ascertaining  the  legal  effect  of 
this  clause  in  the  policy.  The  difierence  in  the  cases  con- 
sists in  the  fact  that  the  interest  vests  under  the  policy  at 
once  upon  its  ezecutiou,  while  it  does  not  under  the  will 
until  the  death  of  its  makei ,  and  hence  we  do  not  concur  in 
the  opinion  delivered  by  Rodman,  J.,  so  far  as  it  concedes  a 
power  of  revocation  to  reside  in  the  party  insuring.  The 
contract  may  be  annulled  by  the  company  in  case  of  the 
failure  of  the  other  party  to  fulfil  his  contract  stipulations, 
but  the  disposal  of  the  fund  while  the  policy  remains  in 
force  is  not  under  his  control.  Bliss  Life  Ins.,  2  Ed.,  517 ; 
Fortescae  v.  BarneU,  3  Myl.  &  R.,  36 ;  Otis  v.  Bechmih,  49th 
111.,  121,  and  cases  cited. 
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As  the  attempted  securing  a  sliare  to  the  deceased  wife  is 
nugatory  and  unavailing,  there  seems  to  be  no  alternative 
but  to  give  the  entire  fund  to  the  living  daughter  and 
administrator  of  the  deceased  son ;  for  it  is  evident  the  entire 
sum  was  intended  for  none  other,  and  being  void  as  to  one, 
the  provision  inures  wholly  to  the  others. 

In  case  a  legacy  is  given  to  a  class  of  persons,  as  to  tenants 
in  common  or  to  children,  in  the  case  of  the  death  of  one 
beforethe  vesting,  it  inures  to  the  survivors  of  the  class.  .2 
William  ExVs,  882;  Toller  Ex'rs,  303. 

So,  if  children  be  designated  in  a  life  policy  as  beneficiaries, 
the  interest  vesting  at  once  is  in  such  as  then  meet  the  descrip- 
tion, and  is  not  divested  in  favor  of  survivois  by  a  death 
afterwards. 

We  have  not  been  able  to  find  an  adjudged  case  shed- 
ding light  upon  the  construction  of  the  like  or  similar  words 
found  in  defining  the  parties  for  whose  benefit  a  life  policy 
has  been  taken  out,  but  our  conclusions  seem  to  be  a  fair 
and  reasonable  interpretation  of  the  clause  before  us,  as  it 
certainly  subserves  the  ends  that  the  father  had  in  view  in 
securing  this  fund  to  his  family,  constituted,  in  this  case,  of 
his  son  and  daughter. 

Subject  to  the  correction  which  makes  the  advances  of  the 
daughter  to  be  paid  in  full,  and  not  a  moiety  only,  the  judg- 
ment is  affirmed. 

Modified  and  afiirmed. 
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ALFRED  HODGES  et  al.  v.  HENRY  FLEETWOOD  et  al. 

Deed,  Construction  of — Rvle  in  SheUey^a  Case. 

1.  Where  the  premises  of  a  deed  were  "unto  M.,  wife  of  P.,  during 

her  natural  life,  then  to  descend  to  her  heirs,  the  children  of  the 
said  P.,  after  her  demise ; "  and  the  habendum  was  to  **  the  party 
of  the  second  part  and  their  heirs  forever":  Held^  that  the  deed 
created  a  life  estate  only  in  M. ,  with  a  contingent  remainder  in 
fee  to  the  children  of  herself  and  her  husband  P. 

2.  Such  a  deed  does  not  create  a  fee-tail  special  which  would  be  con- 

verted into  a  fee-simple  estate  under  our  statute. 

This  was  a  civil  action,  heard  before  Montgomeryy  /.,  at 
the  February  Term,  1888,  of  the  Superior  Court  of  Beau- 
fort County,  on  a  case  agreed. 

The  plaintiffs  sued  to  recover  a  tract  of  land  in  the  pos- 
session of  the  defendants.  Both  parties  derived  title  under 
the  deed  from  Samuel  Boomer  to  Mahatabel  Pate,  poiA. 

The  plaintiffs  claimed  the  land  as  children  of  Mahatabel 
Pate,  by  her  husband  Isaiah  Pate ;  the  defendants  claimed 
it  under  a  deed  from  said  Mahatabel  Pate  and  her  husband 
Isaiah  Pate. 

The  only  questions  presented  by  the  appeal  arise  upon 
the  construction  of  the  deed  from  Samuel  Boomer  to  Mahat- 
abel Pate,  which  is  as  follows: 

''This  indenture,  made  the  4th  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-seven, 
between  Samuel  Boomer,  of  the  town  of  Washington,  county 
and  State  aforesaid,  of  the  first  part,  and  Mahatabel  Pate, 
wife  of  Isaiah  Pate,  of  the  town  of  Washington,  county  and 
State  aforesaid,  of  the  second  part,  witnesseth,  that  I,  the 
said  party  of  the  first  part,  for  and  in  consideration  of  the 
sum  of  one  hundred  dollars,  and  a  further  consideration  of 
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one  house  and  lot  in  the  town  of  Washington — ^say  in  Bon- 
ner's New  Part — reference  being  had  to  said  Pate's  deed  to 
me  of  the  first  part,  as  will  more  fully  appear,  and  myself 
therewith  fully  contented  and  satisfied,  hath  bargained  and 
sold,  and  by  these  presents  do  bargain  and  sell  (unto  her, 
the  aforesaid  Mahatabel  Pate,  wife  of  Isaiah  Pate,  during 
her  natural  life,  then  to  descend  to  her  heirs,  the  children  of 
the  said  Isaiah  Pate,  after  her  demise),  a  certain  tract  or 
parcel  of  land  in  the  district  of  Washington,  butted  and 
bounded  as  follows,  viz. :  (description),  containing  16  acres, 
3  rods  and  8  poles,  together  with  all  and  singular  the  heredit- 
aments and  appurtenances  belonging  or  in  any  wise  apper- 
taining thereunto,  with  all  the  profits  and  emoluments, 
right,  title  and  interest  whatever  of  him,  the  said  party  of 
the  first  part,  to  the  above-bargained  premises:  to  have  and 
to  hold  to  them,  the  party  of  the  second  part,  and  their 
heirs,  forever.  And  I,  the  party  of  the  first  part,  for  myself, 
my  heirs,  executors,  administrators  and  assigns,  warrant  and 
forever  defend  the  above-bargained  premises  unto  them,  the 
party  of  the  second  part,  against  the  claim  or  claims  of  all 
persons  whatsoever  laying  claim  or  claims  thereunto. 

"  In  witness  whereof,  I,  the  party  of  the  first  part,  hath 
hereunto  set  my  hand  and  seal,  the  day  and  date  first  above 
written.  .  (Signed)        Samuel  Boomer."  [Seal.] 

The  Court  gave  judgment  for  the  plaintiffs.  The  defend- 
ants excepted  to  the  judgment,  and  appealed. 

Mr.  W.  B.  Rodman,  Jr.,  for  the  plaintiff's. 
Mr.  A.  D.  Jones,  for  the  defendants. 

Avery,  J.  (after  stating  the  case).  The  first  question  to 
be  settled  in  this  case  is,  whether  the  words  used  in  the 
premises  of  the  deed, "  unto  her,  the  aforesaid  Mahatabel  Pate, 
wife  of  Isaiah  Pate,  during  her  natural  life,  then  to  descend 
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to  her  heirs,  the  children  of  the  said  Isaiah  Pate,  after  her 
demise,"  &c.,  together  with  the  subsequent  words  in  the  haben- 
diim, "  to  have  and  to  hold  to  them,  the  party  of  the  second  part, 
and  their  heirs,  forever,"  vested  in  Mahatabel  Pate  an  estate  in 
fee  simple  or  only  a  life  estate.    It  seems  clear  that  the  word 
"heirs"  should  be  construed  as  a  word  of  purchase — not  of 
limitation.     The  words  "the  children  of  the  said  Isaiah 
Pate,  after  her  demise,"  following  immediately  after  "heirs," 
are  evidently  intended  as  a  more  particular  description  of 
the  persons  who  are  to  take  at  her  death,  and  that  portion 
of  the  premises  should  be  interpreted  as  if  it  had  been  writ- 
ten as  follows :  "  Unto  the  said  Mahatabel  Pate,  wife  of  Isaiah 
Pate,  during  her  natural  life,  and  after  her  death,  to  her 
children,  the  issue  of  her  marriage  with  Isaiah  Pate."    The 
context  shows,  therefore, in  what  sense  the  word  "heirs"  was 
used,  and  that,  in  fact,  it  was  intended  to  mean  not  simply 
children,  but  a  particular  class  of  children — the  issue  of 
that  marriage  with  Isaiah  Pate — and  must  be  construed  as 
vesting  an  estate  in  the  land   in  those  children,  at  her 
death,'  as   purchasers.     Leathers  v.   Gray^  101  N.  C,  162; 
MiMs  v.  Thonie,  95  N.  C,  362 ;  King  v.   UOey,  85  N.  C,  59. 
But  the  defendants'  counsel  contended,  on  the  argument, 
that  the  words  in   the  hahendum^  "to  have  and  to  hold 
to  them,  the  party  of  the   second  part,  and  their  heirs, 
forever,"  must  be  interpreted  as  qualifying  the  estate  given 
to  Mahatabel  Pate,  and,  notwithstanding  the  fact  that  the 
words  "during  her  natural  life"  and  "after  her  demise"  are 
used  in  the  premises  in  reference  to  her  interest,  she  took  an 
estate  in  fee  simple  under  the  deed.    We  cannot  treat  as  sur- 
plusage, or  ignore,  the  significant  words  used  in  the  premises 
in  order  to  reach  such  a  conclusion.    The  words  of  the 
inheritance  were  intended  to  vest  in  the  children  a  remain- 
der in  fee  after  the  death  of  the  mother. 

While  the  word  "  heirs,"  when  plainly  constituting  a  part 
of  the  covenant  of  warranty,  will  not  be  transposed  and 
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construed  as  if  it  were  in  the  premises  or  habendum,  it  will 
be  construed,  when  it  appears  in  the  habendum  after  the 
words  "to  have  and  to  hold,"  just  as  if  it  had  been  written 
after  the  name  of  the  grantor  in  the  premises;  and  when 
deeds  have  been  in  artistically  drawn,  so  as  to  locate  the 
habendum  after  the  covenant  of  warranty,  they  have  been 
interpreted  by  a  transposition  of  the  words  of  inheritance  to 
the  premises.  Waugh  v.  Miller y  75  N.  C,  127;  AUen  v.  BoweUy 
74  N,  C,  155;  PhUlips  v.  Thompaony  73  N.  C,  543;  PhiUips  v. 
DaviSy  69  N.  C,  117. 

We  think  that  the  true  meaning  of  the  deed  is  the  same 
as  if  the  language  in  the  premises  had  been,  "  unto  the  said 
Mahatabel  Pate  during  her  natural  life,  and  after  her  death,, 
to  her  children — the  issue  of  her  marriage  with  said  Isaiah 
Pate — and  their  heirs,  forever."  We  cannot  concur  with 
counsel  in  the  view  that  such  a  conveyance  at  common  law 
must  be  held  to  have  vested  in  Mahatabel  a  fee-tail  special, 
which  was  converted  by  the  statute  into  a  fee-simple  estate,, 
and  merged  with  her  estate  in  fee  expectant  on  the  deter- 
mination of  the  estate  tail.  At  common  law,  an  estate  could 
have  been  conveyed  to  Mahatabel  for  life,  with  remainder  in 
fee  to  such  children  as  might  be  born  of  the  marriage  with 
her  then  husband.  It  would  have  been  a  contingent  remain- 
der, because  it  might  happen  that  there  would  be  no  issue  of 
the  marriage,  and  at  all  events  there  would  be  uncertainty 
in  contemplation  of  law  as  to  the  number  who  would  take 
as  remaindermen ;  but  when  the  remainder  did  vest  in  her 
children  at  her  death,  it  would  vest  in  fee  simple — not 
restrained  to  any  particular  heirs,  but  inheritable  by  all  of 
their  heirs  alike.  We  do  not  think  that  it  is  necessary  to 
discuss  or  construe  section  1329  of  The  Code,  in  order  to 
decide  the  questions  presented  in  this  case. 

We  hold  that  the  plaintiffs  are  entitled  to  recover,  and 
there  was  no  error  in  the  ruling  of  the  Judge  below.  The 
judgment  must  be  affirmed. 

No  error.  Affirmed. 
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H.  W.  HARRISON,  Guardian,  v.  J.  H.  HOFF. 

Plea  of  Former    Judgnieni — Claim    and   Dtlirery — Trover-- 
Tre^pasa  for  Mesne  Profit^ — Trees  Severed  from  Realty. 

1.  The  defence  of  former  judgment  must  be  set  up  specifically  in  the 

answer,  or  it  will  not  be  considered.  Blackvoell  v.  DibbreU,  at 
this  term. 

2.  An  action  of  claim  and  delivery  will  not  lie  to  recover  logs  that  had 

been  severed  from  plaintiff  V  land,  while  the  defendant  was  in 
)>n48e88ion  claim  ng  title;  nor  will  trover  lie  for  the  conversion  of 
crops  by  one  in  adverse  possession  of  land.  The  remedy  in  such 
case$>  is  by  action  of  trespass  for  mesne  profits. 

Civil  action,  tried  before  MacRae,  J,,  at  FhU  Term,  1888, 
of  Washington  Superior  Court. 

Plaintiffs  appealed. 

The  following  is  the  case  agreed,  as  settled  by  the  parties: 

"  This  was  a  civil  action,  for  ihe  recovery  of  certain  tim- 
ber logs  alleged  to  have  been  cut  and  carried  b}-  the  defend- 
ant IJoff  from  the  land  of  plaintiff" 

The  following  issues  were  agreed  upon  : 

"1.  Are  the  plaintiffs  the  owners  and  entitled  to  the  pos- 
session of  the  personal  property  described  in  the  complaint? 

**2.  Does  the  defendant  wrongfully  withhold  the  same 
from  the  plaintiffs? 

"3.  What  damage  have  plaintiffs  sustained  ?" 

It  was  admitted : 

"  That  the  land  upon  which  the  timber  was  cut  had 
belonged  to  the  minor  plaintiffs,  R.  M.  and  Leola  Ausbom. 

"  That  a  petition  for  partition  of  said  land  was  filed,  ex-parte^ 
and  an  order  of  sale  for  partition  was  made  by  the  Clerk,  and 
the  land  sold  by  the  commissioner  appointed  for  that  pur- 
pose, and  that  defendant  J.  H.  Hoff,  as  guardian  for  the 
other  defendants,  bid  off  said  land  at  said  sale. 
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"That  the  commissioner  reported  the  sale,  and  the  Clerk 
made  an  order  confirming  the  sale,  and  directing  title  to  be 
made  to  the  purchaser,  as  guardian  of  the  other  defendants, 
upon  payment  of  the  purchase  money. 

"That  defendant  HoflF  paid  the  purchase  money  to  the 
commissioner,  who  made  a  deed  to  said  HofF,  individually, 
for  said  land,  and  that  thereupon  said  Hoff  went  into  pos- 
session of  said  land,  and  has  been  in  possession  ever  since, 
and  while  so  in  possession  cut  and  carried  away  the  timber 
described  in  the  complaint,  which  timber  was  worth  $300. 

"  That  the  Judge  of  the  Superior  Court,  about  four  years 
after  the  said  sale,  refused  to  confirm  the  same,  and  said  sale 
has  never  been  confirmed  by  a  Judge  of  the  Superior  Court. 

"  That  at  the  present  term  of  this  Court  an  action  by  plain- 
tiflF  against  defendants  for  the  recovery  of  said  land,  and 
damages  for  the  wrongful  withholding  of  the  same?  was  tried, 
and  the  plaintiff  recovered  judgment  for  the  possession  of 
said  land,  and  one  penny  as  damages  from  the  defendants.*' 

Copies  of  the  partition  proceedings  and  of  the  record  in 
the  action  for  the  recovery  of  sai<l  land,  are  hereby  attached 
as  part  of  this  ease. 

Upon  the  foregoing  facts  agreed,  the  presiding  Judge 
instructed  the  jury  to  respond  in  the  negative  to  the  first 
issue,  and  gave  judgment,  from  which  judgment  the  plain- 
tiflf  appealed  to  the  Supreme  Court. 

Messrs.  C.  L.  Pettigrcw  and  A,  IF.  Hayiuood,  for  plaintiff. 
*Mr,  B.  C.  Beckwilh  and  Mr.  A.  0.  Goylord  (by   brief),  for 
the  defendants. 

Avery,  J.  An  action  between  the  same  parties  to  recover 
the  same  land  and  damages  for  detention  (including  the  value 
of  timber  cut  down  or  destroyed),  was  brought  to  the  Fall 
Tenn,  1887,  of  the  same  Court  in  whicli  tliis  cause  was  tried, 
and  judgment  in  favor  of  the  plaiutiflf,  for  the  recovery  of 
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the  land  and  nominal  damages,  was  rendered  at  the  Fall 
Term,  1888.  Therefore,  if  the  defendant  had  set  up  the 
estoppel  as  a  defence  in  his  answer,  it  would  have  barred 
the  plaintiff's  right  of  action,  as  plaintiff  contended  on  the 
argument.  Yates  v.  Yatea,  81  N.  C,  397;  Tuttle  v.  HarrSly 
85  N.  C,  456 ;  Qay  v.  Stancell,  76  N.  C,  369.  But  his  failure 
to  plead  the  estoppel,  specifically,  deprives  him  of  the  right 
to  avail  himself  of  that  defence.  BlachweU  v.  Dibbrell  Bros. 
&  Co.,  ante. 

But  the  defendant  did  plead,  by  way  of  new  matter,  that 
the  action  of  claim  and  delivery  would  not  lie  to  recover  logs 
that  had  been  severed  from  the  land,  while  the  defendant 
was  in  possession,  and  thereby  availed  himself  of  the  very 
same  principle  that  made  the  judgment  in  the  former  action 
a  bar.  It  was  held,  that  fodder  which  had  been  severed  did 
not  pass  te  the  plaintiff  in  ejectment,  when  put  into  posses- 
sion under  a  writ,  while  growing  corn  did  .pass  to  him  with 
the  land,  because  he  could  recover  the  value  of  the  fodder 
in  his  action  for  mesne  profits.  Moreover,  the  additional 
reason  for  confining  the  owner  to  his  action  of  trespass  for 
mesne  profits  was,  that  if  the  action  of  trover  was  allowed  to  be 
brought  for  the  goods,  it  would  subject  to  liability  any  person 
who  bought  a  bushel  of  corn  from  the  trespasser  while  in 
possession.  Brothers  v.  Hurdle,  10  Ired.,  490;  Ray  v.  Gard- 
ner, 82  N.  C,  454. 

The  motion  for  new  trial  was  properly  refused.  The  judg- 
ment is  aflBrmed. 

No  error.  AflBrmed. 
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THE  STATE  ex  rel.  L.  C.  LAWRENCE  v.  W.  T.  BUXTON  et  al. 
Arrest,  What  Constiivtes — False  Return  by  Sheriff. 

1.  The  term  "  arrest "  has  a  technical  meaning,  apphcable  in  legal  proceed- 

ings. It  implies  that  a  person  is  thereby  rislrained  of  his  liberty 
by  some  officer  or  agent  of  the  law.  armed  with  lawful  process, 
authorizing  and  requiring  the  arrest  to  be  made. 

2.  To  constitute  an  arrest,  the  person  of  the  party  to  be  arrested  must 

be  seized,  or  be  brought  within  the  control  of  the  officer,  with 
power  to  seize,  if  necessary;  or  the  person  against  whom  an  order 
of  arrest  is  directed  must  submit  to  the  control  of  the  officer,  and 
consent  to  be  subject  to  him.  No  actual  seizure  of  the  person  is 
essential,  but  if  there  is  no  seizure  the  officer  must  intend  to  make 
the  arrest  and  have  present  power  lo  control  the  party  arrested. 

3.  A  sheriif ,  having  in  hand  an  order  of  arrest  against  B. ,  told  B.  that 

he  *'  had  better  come  and  go  with  him  to  Jackson,  and  fix  the 
matter  there;"  B.  refused  to  go  with  him,  and  the  Sheriff  left, 
without  taking  any  further  action:  Held,  that  what  passed  did 
not  constitute  an  arrest  of  B.,  and  the  Sheriff  was  not  liable  for  a 
false  return,  in  that  he  returned  on  the  order 'of  arrest,  "not 
served." 

Civil  action,  tried  before  MacRae,  J.,  at  Fall  Term,  1888, 
of  Hertford  Superior  Court. 

Plaintiff  appealed. 

In  an  action  between  the  relator  and  one  Baughara,  he 
obtained  an  order  for  the  arrest  of  the  defendant  therein, 
which  was  placed  in  the  hands  of  the  present  defendant, 
who  was  Sheriff,  to  be  executed  by  him,  and  he  was  legally 
charged  to  execute  the  same,  and  he  made  return  thereof  as 
follows: 

"This  order  came  to  hand  by  mail,  August  29,  18^4.    No 

fee  paid  or  tendered. 

"  W.  T.  BrxTON,  Shenp 

"  I  return  this  writ  not  served. 

"  W.  T.  Buxton, 

^^ Sheriff  Northampton  County.'^ 

102—9 
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The  relator,  alleging  that  this  return  was  false,  brought 
this  action  to  recover  from  the  defendant  the  penalty  of  $500, 
allowed  by  the  statute  (TA€  Code,  §2079),  as  against  sheriffs 
for  false  returns  of  process  in  their  hands.  The  defendant 
denied  the  alleged  false  return 

On  the  trial,  the  defendant  produced  evidence  tending  to 
show  that  A.  A.  Spivey,  a  deputy  of  the  defendant,  to  whom 
tlie  defendant  delivered  the  onier  of  arrest  to  be  executed, 
went  to  the  house  of  Baugham  to  execute  the  same ;  that  he 
saw  Baugham,  and,  after  reading  to  him  the  summons,  told 
Baugham  that  he  had  an  order  for  his  arrest  in  the  cause; 
that  Baugham  told  the  defiuty  that  there  was  no  need  to 
arrest  him  for  that  amount  of  money;  to  leave  the  bond 
with  him,  and  he  would  fix  it  up;  that  the  Deputy  Sheriff 
said  at  first  he  could  not  do  it,  and  that  Baugham  had  better 
come  and  go  with  him  to  Jackson  and  fix  the  matter  there; 
that  Baugham  said  he  was  too  sick  to  go  to  Jackson ;  that 
he  could  raise  the  amount  of  money,  or  give  security,  at  any 
time,  and  to  leave  the  bond  with  him  and  he  would  go  down 
and  see  Judge  Barnes,  the  attorney  of  plaintiff  Lawrence^ 
the  next  day,  and  compromise  it,  and  if  he  failed  he  would 
see  the  Jenkins  boys  and  fix  it  up ;  that  the  deputy  went 
back  to  Jackson  and  told  the  Sheriff  about  it,  and  the  Sheriff 
sent  him  back  after  Baugham  the  next  day,  but  Baugham 
had  left.     Thereafter  tlie  aforesaid  return  was  made. 

The  plaintiff  insisted  that  the  foregoing  was  evidence  suf- 
ficient to  show,  if  believed,  that  the  Sheriff  had  in  fait  exe- 
cuted the  order  of  arrest,  and  that  so  much  of  said  return  as 
said,  "  I  return  this  writ  not  served,"  was  false. 

The  Court  having  intimated  an  opinion  against  the  plain- 
tifi*,  he  submitted  to  a  nonsuit,  and  appealed. 

Mr,  B,  B.  Winborne,  for  the  plaintiff. 
Mr,  R.  B.  Peebles,  for  the  defendant. 
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Mekrimon,  J.  (after  stating  the  case).  The  plaintiff  con- 
tends that  the  return,  "  I  return  this  writ  not  served,"  of  the 
order  of  arrest  mentioned,  was  false,  in  that  the  defendant, 
as  Sheriff,  before  the  making  thereof,  had,  in  fact  and  con- 
templation of  law, "  served  " — executed — the  order  according 
to  the  exigency  thereof,  through  and  by  his  deputy.  The 
Court  below,  accepting  the  evidence  produced  by  the  plain- 
tiff as  true,  was  of  opinion  that  the  return  was  not  false,  and 
we  concur  in  that  opinion. 

The  term  "  arrest"  has  a  technical  meaning,  applicable  in 
legal  proceedings.  It  implies  that  a  person  is  thereby 
restrained  of  his  liberty  by  some  officer  or  agent  of  the  law, 
armed  with  lawful  process,  authorizing  and  requiring  the 
arreet  to  be  made.  It  is  intended  to  serve,  and  does  serve, 
the  end  of  bringing  the  person  arrested  personally  within  the 
custody  and  control  of  the  law,  for  the  purpose  specified  in, 
or  contemplated  by,  the  process  through  and  by  the  officer 
or  agent  charged  with  its  execution.  The  certain  and  most 
unequivocal  method  of  making  an  arrest  is  by  the  actual 
seizure  of  the  person  to  be  arrested,  but  this  is  not  essential; 
it  is  sufficient,  if  such  person  be  within  the  control  of  the 
officer  with  power  of  actual  seizure,  if  necessary.  The  officer 
need  not  touch  the  person  of  such  party  to  make  the  arrest 
effectual,  but  he  must  have  and  intend  to  have  control  of 
the  party's  person.  This  seems  to  be  necessary  to  constitute 
a  valid  arrest.  If  the  officer  has  process,  and  intends  pres- 
ently to  execute  it,  and  the  person  against  whom  it  is  directed 
recognizes  it  and  submits  to  the  control  of  the  officer,  this 
would  be  a  sufficient  arrest,  because  thus  the  officer  would 
get  the  custody  and  control  of  the  person  of  the  party.  But 
if  there  is  no  actual  seizure  of  the  person,  the  officer  must 
intend  to  .make  the  arrest  and  have  present  power  to  control 
the  party  arrested.  Thus,  if  the  officer  go  into  a  room  and 
tell  the  person  therein  to  be  arrested,  that  he  arrests  him,  and 
locks  the  door,  this  has  been  held  to  be  an  arrest. 


1 


132  IN  THE  SUPREME  COURT. 


Lawrence  v,  Buxton. 


If,  however,  the  oflScer  has  present  power,  and  intends  to 
make  the  arrest,  and  the  party  to  be  arrested  submits  to  his 
arrest — consents  to  be  subject  to  the  officer— this  is  sufficient. 
Every  touching  of  the  party  to  be  arrested,  by  the  officer 
having  process,  is  not  necessarily  an  arrest.  Thus,  if  the 
officer  meet  the  party  against  whom  he  has  process,  and  they 
shake  hands,  nothing  being  said  of  the  process,  nor  is  it  said 
that  an  arrest  is  intended,  this  would  not  constitute  an  arrest, 
because  the  officer  and  the  party  did  not  so  intend.  But  if 
the  officer  and  the  party  ti)  be  nrrested  meet,  and  the  former 
notifies  the  latter  that  he  has  process  requiring  his  arrest, 
and  the  officer  directs  the  latter  to  meet  him  at  a  particular 
place  and  time,  this  would  be  a  sufficient  arrest,  if  the  officer 
and  the  party  so  agreed  and  intended. 

This  is  so,  because  the  officer  intended  to  make  the  arrest, 
and  the  party  consented  to  be  in  his  custody  and  within  his 
control.  Jones  v.  Jw*e8,  13  Ired.,  448;  Baldwin  v.  Murphy,  82 
111.,  485;  Bissell  v.  Gold,  19  Am.  Dec.»  485,  and  notes;  Havh 
kins  V.  Commonwealth,  71  Am.  Dec,  151,  and  notes;  Murf 
on  Sheriffs,  §§  144,  147 ;  Burrill's  Law  Die,  word  "Arrest." 

Now,  it  seems  to  us  that  in  no  reasonable  view  of  all  the 
evidence  produced  on  the  trial  did  il  tend  to  prove  an  arrest 
made  by  the  defendant  as  contended  by  the  appellant.  The 
most  that  can  be  said  is,  that  the  deputy  of  the  defendant, 
as  Sheriff,  and  the  party  against  whom  the  order  of  arrest 
was  directed,  talked  of  the  order.  The  deputy  did  not  seize 
or  touch,  or  have,  or  attempt  to  have,  within  his  control,  in 
any  way,  the  party  named  in  the  order  of  arrest.  The  deputy 
did  not  make,  or  declare  his  intention  to  make,  an  arrest, 
nor  did  the  party  to  be  arrested  submit,  or  promise  to  sub- 
mit, to  the  deputy's  control. 

As  we  have  said  above,  it  was  not  sufficient  for  the  deputy 
to  make  known  that  he  had  process — he  must  have  intended 
to  execute  it,  and  have  done  so  by  a  seizure  of  the  party  sub- 
ject to  be  arrested,  or  by  having  him  in  his  control  in  some 
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way  ;  or  such  party  must  have  submitted  to  the  arrest  and 
consented  to  be  in  his  custody  and  control.  The  mere  sug- 
gestion of  the  deputy  that  the  party  to  be  arrested  "  had 
better  come  and  go  with  him  to  Jackson  and  fix  the  matter 
there,"  was  not  suflBcient  evidence  of  an  arrest,  especially  as 
such  party  refused  to  go.  Indeed,  the  evidence  went  to  show 
that  there  was  no  arrest  made,  and  that  none  was  intended. 
The  insufficient  return  was,  therefore,  true,  and  the  defend- 
ant did  not  incur  the  penalty  hs  alleged  by  the  plaintiff. 

Judgment  affirmed. 


RICHARD  WYNNE  and  wife  v.  R.  H.  SMALL  et  al. 

Married  Women,  Private  Examination  of — Certificates  of  Probate, 
Comction  of — The  Code,  §  1246 — Deeds,  Collateral  and  Direct 
Impea/ihment  of 

1.  Before  the  private  examination  of  a  feme  covert  can  be  lawfully 

w 

taken,  under  section  1246,  the  deed  must  be  acknowledged  by  both 
husband  and  wife,  or  its  execution  by  both  proven  by  a  subscrib- 
ing witness. 

2.  If,  in  fact,  the  execution  of  the  deed  by  both  huBband  and  wife  was 

properly  proven  before  the  private  examination  was  taken,  but 
the  certificate  of  the  officer  does  not  show  it,  the  certificate  may 
be  corrected  and  made  to  speak  the  truth,  in  a  proper  proceeding, 
and,  perhaps,  summarily,  by  motion.  When  so  corrected,  it 
speaks  from  its  original  date. 

3.  A  certificate  of  probate,  made  by  a  proper  officer,  must  be  accepted  as 

true  when  it  comes  up  collaterally ^  and  its  recitals  cannot  be  dis- 
proved nor  its  omissions  supplied  by  extraneous  proof. 

4.  The  rule  laid  down  in  Jones  v.  Cohen,  82  N.  C,  75,  with  regard  to 

impeaching  deeds  of  femes  covert,  and  certificates  of  their  private 
examination,  affirmed. 
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Civil  action,  to  recover  land,  heard  by  MacRae,  J,,  upon  a 
case  agreed,  at  February  Term,  1889,  of  Chowan  Superior 
Court. 

The  land,  the  title  to  which  is  contested  in  the  action, 
belonged  to  the  plaintiff  Richard  Wynne,  and  he  and  his 
wife,  the  plaintiff  Alice,  on  February  27,  1883,  united  in 
making  a  deed  therefor  to  C.  W.  Cason,  by  whom  it  was  also 
executed,  to  secure  a  debt  due  him.  It  was  registered  in 
Chowan  County,  upon  a  certificate  of  probate  before  the  Clerk 
of  the  Superior  Court,  on  the  next  day,  in  the  following  form : 

"  NORTH  CAROLINA,  1  In  Probate  Court, 

"  CHOWAN  COUNTY.       J  February  28,  1883. 

"  Personally  appears  J.  R.  B.  Hathaway,  witness  to  the  fore- 
going deed  of  trust,  and  proves  the  execution  thereof  by 
Richard  Wynne  and  C.  W.  Cason ;  and  the  said  Alice  Wynne, 
wife  of  said  Richard  Wynne,  being  by  me  privily  examined 
touching  the  execution  of  the  same,  declares  that  she  exe- 
cuted the  same  freely  of  her  own  accord,  without  fear,  force 
or  undue  influence  of  her  said  husband,  and  doth  now  vol- 
untarily assent  thereto.  Therefore,  let  this  deed,  with  this 
certificate,  be  registered. 

"  W.  R.  Skinner, 
"  Probaie  Judge" 

The  land  was  sold  under  this  deed  in  trust,  and  bid  off  by 
the  defendants  and  their  wives,  to  whom  a  deed  has  been 
made  by  the  trustee. 

The  suflBciency  of  the  proof  of  execution  by  the  parties, 
as  shown  in  the  entry  of  probate  and  of  the  registration 
thereunder,  to  render  the  deed  effectual  in  passing  the  estate 
in  the  land,  or  that  the  defect  can  be  removed  by  parol  proof 
of  any  additional  fact,  was  denied,  and  it  was  by  consent  sub- 
mitted to  the  determination  of  the  Judge  on  these  terms : 
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"  If  the  Court  shall  be  of  opinion  that  the  defendants  can 
offer  evidence  aliunde  as  to  the  acknowledgment  and  taking 
of  the  fcTne  coverfa  examination,  as  set  out  on  the  face  of  the 
deed,  the  defendants  are  allowed  to  offer  the  evidence  and 
the  Court  to  find  the  facts  it  proves. 

"  If,  upon  the  facts  agreed,  and  so  found,  the  Court  shall  be 
of  opinion  in  favor  of  the  plaintiffs,  judgment  shall  be  so 
entered ;  if  of  a  contrary  opinion,  for  the  defendants,  with  the 
right  of  appeal  by  either  party." 

The  Court  heard  the  parol  proof  of  the  subscribing  wit- 
ness, who  testified  "  that  his  impression  is  that  he  proved,  on 
oath  before  the  Clerk,  the  execution  of  the  deed  by  Mrs. 
Wynne  as  well  as  by  Mr.  Wynne  and  Mr.  Cason ; "  that  "  he 
knows  nothing  of  the  private  examination  of  Mrs.  Wynne, 
and  does  not  think  Mr.  and  Mrs.  Wynne  were  present  when 
he  proved  the  deed." 

Thereupon,  thus  aided,  the  Court  ruled  the  probate  to  be 
effectual  to  convey  the  land,  and  adjudged  "  that  the  plain- 
tiffs take  nothing,  and  the  defendants  go  without  day." 

From  this  judgment  the  plaintiffs  appeal,  and  present  for 
our  determination  two  questions:  the  competency  of  the 
testimony  received  to  remove  the  defects  in  the  certificate, 
and  the  legal  effect  of  the  additional  facts  established. 

No  counsel  for  the  plaintiffs. 

Mr.  W.  B.  Shaw,  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  The  imputed  imper- 
fection in  the  form  of  the  probate,  as  we  understand,  lies  in 
the  want  of  proof  of  execution  by  the  feme  bargainor  before 
the  private  examination  was  taken,  an  alleged  essential  pre- 
requisite thereto,  and  necessary  to  the  operation  of  the  deed 
as  to  her.  But  for  the  intervention  of  the  homestead  claim, 
this  omission  would  only  leave  unimpaired,  in  her,  the  con- 
tingent right  of  dower,  but  would  not  affect  the  right  to 
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possession  under  the  deed  rightfully  executed  and  proved 
as  the  deed  of  her  husband. 

The  law  regulating  conveyances  of  the  lands  of  married 
women  formerly  required  the  execution  of  the  deed  by  them 
to  be  first  acknowledged,  as  also  by  their  husbands,  preced- 
ing the  private  examination,  to  ascertain  if  it  was  voluntary 
and  as  a  free  act;  and  it  was  held  in  Burgess  v.  WHsoUt  2  Dev., 
306,  that  the  acknuwledgment  was  an  indispensable  condi- 
tion of  its  efficacy  in  passing  the  feme^s  estate. 

The  statute  was  afterwards  modified,  so  as  to  admit  proof 
also,  by  a  subscribing  witness,  but  still,  in  whatever  mode 
done,  it  must  precede  the  private  examination.  Rev.  Code, 
ch.  37,  sec.  8;  Sutton  v.  :SvW/a,  1  D.  &.  B.,  582.  Such  is  the 
present  law — The  Code,  §  1246,  subsecs.  4,  5,  6  and  7. 

If,  in  Jojct,  the  feme  coverCs  execution  of  the  deed  was 
proved  by  the  witness,  when  he  proved  the  execution  by 
other  parties,  the  effect  of  the  failure  to  permit  evidence  of 
the  omitted  fact  would  be  to  invalidate  a  conveyance  made 
and  proved  as  the  law  requires,  because  of  an  inadvertence 
in  the  officer  who  acted  in  drawing  his  certificate.  It  would 
be  a  reflection  upon  judicial  procedure  if  such  results  were 
to  follow,  and  the  case  admitted  of  no  remedv. 

If  records  and  quasi  records  omit  to  speak  the  truth,  they 
should  be  corrected  when  they  fail  to  do  so,  that  they  may 
possess,  as  they  import,  absolute  verity  in  all  their  recitals. 
The  cases  where  such  defects  are  supplied  in  judicial  pro- 
ceedings are  numerous,  and  scattered  through  the  Reports. 
State  V.  Bordeaux,  93  N.  C,  5()0 ;  Strickland  v.  Strickland,  95 
N.  C,  471  ;  Perry  v.  Adams,  83  N.  C,  266. 

It  is  true  that  the  certificate,  while  it  retains  its  form,  from 
the  verity  attaching  to  it  as  such,  must  be  accepted,  when  it 
comes  up  collaterally,  and  its  recitals  cannot  be  disproved 
nor  its  omissions  supplied  by  extraneous  proof.  It  may,  and 
should,  be  itself  amended,  and  made  to  conform  to  the  truth, 
in  a  proper  proceeding,  and,  perhaps,  summarily,  by  motion, 
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when  all  necessary  parties  are  present,  and  when  so  cor- 
rected it  speaks  from  the  original  date.  It  may  be  impeachied, 
however,  in  an  independent  action,  upon  the  ground  of 
infancy,  notwithstanding  the  private  examination,  for  this 
is  an  incurable  defect,  unless  by  subsequent  ratification,  as 
held  in  Jones  v.  Cohen,  82  N.  C,  75.  See  also,  Epps  v.  Flow- 
ers, 101  N.  C,  158 ;  Hall  v.  Castleberry,  101  N.  C,  153 

But,  as  we  interpret  the  terms  of  the  submission  to  the 
Judge,  he  was  at  liberty  to  hear  the  testimony  and  find  the 
facts  disclosed  bv  it,  and  if  the  certificate  was  amendable 
and  the  imperfections  could  be  thus  legally  corrected,  he 
should  declare  the  law  and  proceed  to  judgn^ent  upon  the 
case.  Thus  understood,  there  is  no  error,  and  ihe  judgment 
must  be  affirmed.  Afiirmed. 


WM.  H.  HUGHES,  Ex'r,  v.  S.  P.  BOONE. 

Evidence,  written,  admissions ;  §  590 ;  privileged  com/munica- 
tions  to  counsel — Bonds,  C'jnsideration  of  can  be  gone  hito; 
when  fraud  vitiates — Compromise — Motion  for  reference,  apt 
time — Usury — Money  paid  under  mistake  of  fad — Dealings 
between  Mortgagor  and  Mortgagee. 

1.  An  executor  brought  suit  upon  certain  bonds  payable  to  his  testator; 
it  did  not  appear  that  the  defendant  was  indebted  to  testator  on 
any  other  account  than  the  bonds:  it  did  appear,  from  a  paper  in 
the  handwriting  of  testator,  that  the  proceeds  of  certain  cotton 
were  to  be  credited  on  the  bonds.  Under  these  circumstances  it 
is  proper  to  admit  in  evidence,  on  behalf  of  defendant,  upon  an 
issue  as  to  payment,  memoranda  in  the  handwriting  of  testator  to 
the  effect  that  he  was  to  give  credit  for  certain  amounts  derived 
from  sales  of  cotton,  although  to  what  particular  debt  the  credit 
was  to  be  given  is  not  stated  in  the  memoranda. 
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2.  Where  the  relation  of  attorney  and  client  exists  all  communications 
made  to  the  attorney  on  the  faith  of  such  relation,  or  in  conse- 
quence of  it,  are  privileged,  and  the  attorney  will  not  be  permitted 
to  disclose  them  unless  the  client  assent.  Without  such  assent 
the  lips  of  the  attorney  are  perpetually  sealed.  To  this  general 
rule  there  are  several  qualifications:  (I)  If  the  attorney  becomes  a 
subscribing  witness,  he  must  give  evidence  of  all  that  a  subscrib- 
ing witness  can  be  required  to  prove;  (2)  he  must  tell  what  occur- 
red in  his  presence,  though  his  presence  was  in  consequence  of 
his  employment;  (8)  if  he  was  attorney  for  several  parties  in  ibe 
t-ame  transaction,  he  can  testify  to  all  that  was  said  and  done,  a$ 
between  them;  (4)  the  rule  does  not  apply  to  communications  be- 
tween parties  to  an  agreement  made  before  an  attorney,  or  between 
such  parties  and  the  attorney  of  one  of  them,  or  when  made  by 
one  party  to  his  counsel  in  the  presence  of  the  other  party,  or 
when  made  by  one  party  to  the  attorney  of  the  other  party;  (5) 
communications  made  to  an  attorney  employed  to  prepare  a  deed 
are  privileged,  yet  he  mus'  tei^tify  as  to  what  transpired  at  the 
time  of  the  execution,  when  all  the  parties  were  present,  and  as 
to  any  fact  which  then  occurred;  (6)  the  rule  does  not  apply  when 
advice  is  sought  to  aid  in  the  violation  of  the  criminal  law,  when 
the  act  is  criminal,  ptr  ««,  and  not  merely  malum  prohibitum; 
(7)  by  The  Code,  %  1340,  communications  to  counsel,  in  cases  of 
fraud,  where  the  State  is  concerned,  are  not  privileged. 

8.  It  is  not  for  the  attorney  to  determine  for  himself  whether  a  commu- 
nication is  privileged;  but  it  is  for  the  Court  to  determine,  and  in 
order  to  do  so,  it  is  competent  for  the  Court  to  make  the  prelimi- 
nary inquiry. 

4.  Under  the  present  system  of  practice,  in  which  law  and  equity  may 

be  blended  in  one  action,  fraud  or  mistake  in  the  consideration  of 
a  bond  may  be  shown. 

5.  While  fraud  in  the  factum  might  avoid  a  bond  altogether,  fraud  or 

mistake  in  the  consideration,  so  far  as  the  consideration  is  legal, 
would  not  have  that  effect. 

6.  An  unaccepted  offer  of  compromise  cannot  be  proven. 

7.  Where  an  executor  is  the  subscribing  witness  to  a  receipt  given  by 

the  defendant  to  his  testator,  and  proves  the  execution  on  the 
trial:  Held,  that  he  thereby  opens  the  door,  and  the  defendant  can 
testify  as  to  transactions  between  himself  and  deceased  con- 
nected with  the  execution  of  the  receipt. 

8.  A  fact  in  no  way  involving  a  transaction  or  communication  does  not 

come  within  the  prohibitions  of  ^  590. 
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9.  It  is  not  error  to  refuse  a  compulsory  reference,  when  the  motion  to 
refer  is  not  made  until  after  the  close  of  the  evidence. 

10.  Under  the  act  of  1866  (Bat.  Rev.,  ch.  114),  the  penalty  for  usury  was 

a  forfeiture  of  all  interest.  Neither  ch.  84,  Laws  1874-75,  nor 
ch.  91,  Laws  1876-*77(r/ie  Code,  §3885),  repealed  the  act  of  1866, 
as  far  as  the  rate  of  interest  is  concerned,  but  the  act  of  1876-'77 
relieved  against  penalties  incurred  under  the  act  of  1866. 

11.  On  Januarys,  1874,  defendant  borrowed  of  plaintiff 's  testator  $1,000, 

and  gave  his  bond  for  the  payment  of  $1,120,  the  $120  being  one 
yearns  interest  at  12  per  cent.  The  bond  was  payable  one  year 
after  date,  with  interest  after  maturity  "  at  the  rate  of  twelve  per 
cent."  It  was  not  expressed  in  the  bond  that  it  was  for  borrowed 
money:  Held,  that  the  amount  recoverable  on  the  bond  in  an 
action  brought  in  1883  was  one  thousand  dollars  and  interest  at 
six  per  cent. 

12.  Interest  is  the  creature  of  statute,  and  usury  has  been  unlawful  from 

the  days  of  Moses.  There  has  never  been  a  day  in  North  Carolina 
since  long  before  it  was  a  State,  that  it  was  lawful  to  take  a  greater 
rate  of  interest  than  6  per  cent.,  or  ^ per  cent,  when  stipulated; 
and  the  law  would  be  treacherous  to  itself  if  it  were  to  allow  the 
enforcement  of  forbidden  usurious  contracts  because  no  penalty 
was  attached. 

13.  Although  money  paid  under  a  mistake  of  law  cannot  be  recovered, 

and,  in  the  absence  of  a  statute  to  that  effect,  usury  voluntarily 
paid,  with  a  full  knowledge  of  the  facts,  cannot  be  recovered;  yet, 
where  an  illiterate  mortgagor,  who  confided  greatly  in  the  mort- 
gagee, delivers  cotton  to  the  mortgagee  to  be  sold  and  the  pro- 
ceeds applied  to  the  morti^age  debt,  it  is  the  duty  of  the  mortgagee 
to  apply  the  proceeds  to  the  debt  and  lawful  interest.  Such 
delivery  of  cotton  will  not,  under  the  circumstances,  be  construed 
a  payment  of,  or  applicable  to,  usurious  interest  contracied  to  be 
paid  by  the  terms  of  the  mortgage;  and  if  the  payments  thus 
made  exceed  the  debt  and  legal  interest,  the  surplus  can  be  recov- 
ered by  the  mortgagor. 

14.  Where  mortgagor  delivered  cotton  to  the  mortgagee  to    be  sold 

and  proceeds  applied^  to  the  mortgage  debt,  mortgagor  must  be 
credited  with  the  amount  received  by  the  mortgagee  from  the 
sales,  when  that  can  be  shown;  if  that  cannot  be  shown,  the 
credit  must  be  of  the  market  value  of  the  cotton  at  the  date  of 
delivery. 
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Civil  action,  tried  before  Graves,  ./.,  at  January  Term, 
1888,  of  the  Superior  Court  of  Northampton  County. 

Wm.  T.  Stephenson  died  in  1876,  and  the  plaintiff  is  his 
executor.     This  action  was  brought  March  3,  1883, 

The  complaint  alleges  that  on  the  3d  day  of  January, 

1874,  the  defendant  executed  to  his  testator  two  bonds,  each 
for  the  sum  of  $1,120,  payable  on  the  3d  day  of  January, 

1875,  with  twelve  per  cent,  interest  thereon  from  January  3, 
1875,  till  paid,  the  consideration  being  for  money  lent. 

It  further  alleges  that  divers  payments  were  made  on  said 
bonds,  setting  them  out  in  detail,  leaving  a  balance  due, 
October  1,  1885,  of  $1,727.29,  and  judgment  is  demanded 
for  that  sum,  with  interest  at  the  rate  of  twelve  per  cent,  on 
$893.27  from  October  1,  1885,  till  paid.  " 

The  answer  admits  the  execution  of  the  bond,  and  alleges 
that  the  consideration  of  each  was  $1,000,  and  that  twelve 
per  cent,  interest  for  one  year  was  added  to  each,  and  the 
bonds  given  for  the  aggregate  of  principal  and  interest ;  that 
the  same  was  usurious  and  contrary  to  law,  and  he  pleads 
the  said  usury  in  bar  of  the  recovery  of  interest;  that  the 
payments  mentioned  in  the  complaint  of  "interest  up  to 
January  3,  1876,"  were  paid  on  the  bond,  and  the  said  W. 
T.  Stephenson  was  not  authorized,  and  had  no  right,  to 
apply  it  to  any  interest. 

The  defendant  further  alleges,  "that  he  placed  in  said  Ste- 
phenson's hands  a  considerable  quantity  of  cotton  and  other 
property,  for  the  purpose  of  paying  the  said  bond,  and  being 
entirely  uneducated,  and  not  able  to  calculate  figures,  he 
had  to  intrust  the  same  entirely  to  said  Stephenson,  and  he 
has  recently  had  the  same  investigated,  and  he  believes  and 
alleges  that,  by  reason  thereof,  the  said  Stephenson  is  largely 
indebted  to  the  defendant."  lie  then  alleges,  in  detail,  pay- 
ments in  addition  to  those  mentioned  in  the  complaint,  and 
that  he  has  overpaid  the  plaintiff's  testator  by  $1,165.76,  for  ' 
which  he  demands  judgment,  with  interest. 
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The  plaintiff  replies,  that  he  has  not  sufficient  knowledge 
or  information  to  form  a  belief  as  to  the  averments  in  the 
answer  as  to  the  consideration  of  the  bonds,  or  the  amounts 
of  payment,  and  denies  the  other  averments  of  the  answer. 

The  record  of  the  case  on  appeal  is  voluminous,  and  we 
consider  it,  as  far  as  is  practicable,  consistent  with  a  clear 
understanding  of  the  numerous  exceptions  presented. 

The  first  three  exceptions  contained  in  the  record  are 
abandoned  in  this  Court.. 

The  defendant  offered  in  evidence,  one  at  a  time,  three 
papers,  marked  "  No.  2,"  "  No.  3,'^  and  ''  No.  8,"  which  pur- 
ported upon  their  faces  to  be  accounts  of  sales  of  cotton,  ren- 
dered to  W.  T.  Stephenson  by  commission  merchants  in  Nor- 
folk and  Petersbui^,  aggregating  $821.49,  each  containing 
endorsements  in  the  handwriting  of  W.  T.  Stephenson,  show- 
ing the  number  of  bales,  the  amounts,  and  dates  when  received, 
indicating,  that  they  were  received  by  the  person  making 
the  endorsement;  No.  2  showing  "  Sales  7  bales  cotton,  Pete 
Boone,"  No.  3,  "  Sales  of  3  bales,  S.  P.  Boone,  by  Grandy," 
and  No.  8,  "  Sales  of  4  bales  cotton,  S.  P.  Boone." 

The  plaintiff  objected  to  the  introduction  of  each  of  said 
papers,  as  well  the  endorsement  in  Stephenson's  handwriting 
as  to  the  contents  of  the  inside  of  said  papers.  The  Court  sus- 
tained the  objections  as  to  the  contents  of  said  papers,  but 
admitted  the  endorsements  thereon,  in  the  handwriting  of 
the  testator.  The  plaintiff  excepted  to  each  ;  and  this  is  the 
first  exception  relied  on. 

The  defendant  then  offered  in  evidence  an  account  of  W. 
T.  Stephenson  with  Hervey,  Coke  &  Co.,  of  Petersburg,  in 
which  said  Stephenson  is  credited  by  net  proceeds  of  four 
bales  cotton,  $163.86,  and  charged  with  certain  sums  named 
therein.  On  the  back  of  said  paper  was  the  following 
endorsement: 


1 
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"  Sales  4  bales  cotton,  S.  P.  Boone : 

Hervey,  Coke  &  Co. $153  86 

Express 75 


$153  11 
I  am  to  give  credit  for  above  amount,  $153.11 
April  24,  1874." 

The  face  of  said  paper  was  proven  to  be  in  the  handwrit- 
ing of  P  E.  Hervey,  and  the  endorsement  thereon  in  the 
handwriting  of  W.  T.  Stephenson. 

The  plain titf  objected  to  the  introduction  both  of  the  fac« 
of  said  })aper  and  the  endorsement  thereon  ;  both  objections 
were  overruled,  and  the  contents  of  sAid  paper  and  the 
endorsement  thereon  were  admitted,  and  the  plaintiff 
excepted. 

The  defendant  then  offered  in  evidence  a  receipt  of  the 
agent  of  the  railroad  at  Seaboard,  for  four  bales  of  cotton 
received  from  W.  T.  Stephenson,  to  Hyraan  &  Dancy,  Nor- 
folk, '\'a.,  marked  "  S.  T.  B.,"  and  on  the  back  of  which  was 
the  following  endorsement  in  the  handwriting  of  W.  T. 
Stephenson :  "  Lawrence,  agt.,  receipt,  4  bales  cotton,  S.  P. 
Boone" 

The  plaintiff  objected  to  this  evidence;  objection  overruled, 
and  plaintiff  excepted. 

The  defendant  then  offered  in  evidence  a  receipt  of  the 
railroad  agent  at  Garysburg  for  four  bales  of  cotton  received 
of  W.  T.  Stephenson,  to  be  shipped  to  Hervey,  Coke  <fe  Co., 
Petersburg,  February  20, 1874.  On  the  back  of  this  was  the 
following  endorsement  in  the  handwriting  of  W.  T.  Stephen-' 
son,  "4  bales  cotton,  S.  P.  Boone,  Hervey,  Coke  &  Co." 

The  plaintiff  objected  to  this  evidence;  objection  overruled, 
and  exception. 

The  defendant  then  introduced  as  a  witness  W.  W.  Peebles, 
one  of  the  counsel  of  record  for  plaintiff,  and  who  was  then 


FEBRUARY  TERM,  1889.  143 


HuoHES  V.  Boone. 


actively  engaged  in  this  case  as  such  counsel,  and  asked  the 
witness  to  state,  if  he  knew,  how  much  of  the  amount,  to- wit, 
$2,240,  stated  on  the  face  of  the  two  bonds  sued  on,  was 
principal,  and  how  much  was  interest.  The  plaintiff  objected 
to  the  question,  on  ihe  ground  that  the  witness  derived  his 
information  from  Stephenson  (plaintiff's  testator),  in  the 
way  of  a  confidential  communication,  and  as  such  was  privi- 
leged, being  made  to  him  as  an  attorney.  The  defendant 
insisted  that  the  communication  was  nota  privileged  one;  that 
the  witness  should  state  the  circumstances  under  which  it  was 
made,  if  any  such  communication  was  made,  so  that  the 
Court  could  determine  whether  witness  was  correct  in  think- 
ing it  privileged. 

Defendant  then  offered,  for  the  inspection  of  the  Court,  a 
deed  of  trust  from  Boone  to  witness,  securing  one  of  the  notes 
sued  on  (copy  marked  "  Y,"  and  filed  as  a  part  of  these 
exceptions).  Witness  admitted  that  he  had  drawn  it  and 
that  it  was  in  his  handwriting. 

Plaintiff  objected  to  the  <  ourt's  inspection  of  the  deed. 

Objection  overruled;  plaintiff  excepted. 

Witness  was  then  examined  by  plaintiff,  and  stated,  that 
the  deed  was  drawn  by  him  at  the  same  time  the  notes  were 
written;  that  the  deed  and  notes  were  written  under  the  fol- 
lowing circumstances,  to-wit:  The  notes  and  deed  were  writ- 
ten in  the  office  of  the  Register  of  Deeds.  Defendant  (Boone), 
Dr.  W.  S.  Copeland,  Stephenson,  W.  D.  Coker,  W.  T  Bux- 
ton, the  Register  of  Deeds,  were  all  present,  and,  I  think,  R. 
B.  Peebles  came  in,  because  he  was  a  witness  to  the  bonds. 
The  witness  then  stated  further,  that  he  was  the  attornej'^ 
and  counselor  for  Stephenson  in  the  transaction,  and  that 
the  communications  made  to  him  were  made  in  his  profes- 
sional capacity  as  a  lawyer;  that  he  did  not  advise  with 
Boone;  that  he  could  not  remember  whether  the  deed  of 
trust  was  read  over  to  Boone  by  him;  did  not  remember 
that  he  saw  him  sign  it. 
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The  Court,  after  reading  the  deed  in  trust,  held  that  the 
communication.s.  if  any  were  made  at  the  time  when  the 
notes  and  deed  were  written,  were  not  privileged,  and 
required  the  witness  to  answer.     Plaintiff  excepted. 

The  plaintiff  then  objected  to  inquiring  into  the  consider- 
ation of  the  bonds;  overruled;  plaintiff  excepted. 

Witness  then  testified,  as  follows:  I  do  not  know  how 
much  of  the  $1,120,  mentioned  on  the  face  of  each  bond, 
was  principal,  and  how  much  was  interest;  all  I  know  is 
what  Stephenson  said  to  me  before  I  wrote  the  deed  of  trust. 
I  asked  him  what  should  be  the  amount  of  the  bonds?  He 
asked  me  if  interest  was  not  paid  at  maturity,  how  could  he 
get  interest  on  interest?  I  asked  him  how  long  the  bond 
was  to  run.  He  said  one  year.  I  said,  "  you  can  count  inter- 
est from  date  of  bond  for  a  year,  and  add  it  to  the  princi- 
pal, and  then  the  principal  and  interest  will  draw  interest 
from  the  time  the  bond  falls  due."  I  knew  that  the  rate  of 
interest  the  bonds  were  to  draw  was  twelve  per  cent 
Stephenson  then  made  some  figures,  and  handed  me,  on  a 
slip  of  paper,  the  amount  of  bond,  $1,120.  I  then  wrote 
one  bond  for  that  sum,  drawing  twelve  per  cent,  interest 
from  the  time  it  was  to  fall  due,  and  Stephens6n  then  drew 
the  other  from  it,  making  an  exact  copy  thereof.  Stephen- 
son never  told  me,  nor  did  Boone,  the  amount  of  money 
borrowed.  I  do  not  know  how  much  Boone  paid  Copeland 
for  the  land;  Stephenson  let  him  have  some  and  W.  D. 
Coker  let  him  have  some.  Stephenson  told  me  what  rate  of 
interest  to  make  the  bond  draw.  I  know  the  defendant;  he 
makes  his  mark;  I  don't  think  he  can  read  or  write.  I  do 
not  remember  that  the  bond  was  read  over  to  Boone. 

W.  J.  Rogers  is  introduced  by  plaintiff  as  a  witness,  and 
papers  marked  *^  B,''  "C,"  "  D "  and"E"  are  shown  him, 
and  he  says  he  signed  "  B  "  and  "  C,"  as  a  subscribing  wit- 
ness, and  that  S.  P.  Boone  signed  or  acknowledged  them 
before  him  ;  that  he  had   never  seen   Boone  to  know  him 
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before  that  time ;  that  it  was  done  in  the  Register's  office  in 
December,  1874,  or  January,  1875  ;  that  the  date  was  fixed  in 
his  mind  from  the  fact  that  he  had  just  qualified  as  admin- 
istrator on  his  father's  estate,  and  he  was  in  the  Register's 
office  looking  up  some  land  titles  and  boundaries.  Stephenson 
asked  me  to  look  over  the  account  he  had.  He  had  another 
paper  besides  the  ones  I  witnessed  (itwasadmitted  that"  D"  was 
that  paper).  I  examined  the  paper,  and  found  no  mistake 
in  it,  that  I  could  see ;  the  calculations  therein  were  correct, 
and  I  so  stated.  Boone  signed  "B"  and  "C,"  and  Stephenson 
gave  him  some  papers.  I  did  not  know  what  they  were ; 
they  seemed  to  be  accounts  of  sales  of  cotton.  Stephenson 
then  said  to  me :  "  That  is  all  right,  is  it  not,  Bug?"  I  replied, 
that  it  would  be  all  right  if  he,  Boone,  and  I  lived,  but  if 
I  should  die,  it  might  not  be  all  right ;  that  he  had  not 
given  Boone  anything  to  show  that  he  had  paid  the  interest 
on  the  notes.  Stephenson  said,  "  That  is  so  ;  how  shall  I  fix 
it?"  I  replied,  that  he  ought  to  endorse  on  the  notes,  "  inter- 
est paid  to  January  1st,  1875."  He  said,  "  Yes,  that  would  be 
right ;"  and  took  out  two  papers,  which  he  said  were  the  notes, 
and  endorsed  something  thereon.  So  far  as  I  saw,  it  was 
fair;  it  seemed  to  me  that  they  had  talked  the  matter  over. 
I  did  not  detect  any  errors ;  there  was  no  pressure.  The 
statement  was  made  before,  and  was  brought  to  me  for 
review. 

Oross- examined. — Witness  stated  that  no  money  was  paid 
to  Boone ;  the  statement  was  not  read  to  Boone ;  none  of  the 
papers  were  read  to  Boone,  nor  their  contents  explained  to 
him.  I  only  know  what  appeared  on  the  papers  that  Mr. 
Stephenson  had  ;  I  did  not  see  the  inside  of  the  two  $1,120 
notes.  The  witness  was  then  shown  the  said  notes,  and 
asked  if  the  face  of  said  notes  had  been  shown  him  by  Ste- 
phenson, could  he  not  have  seen  that  in  statement "  D " 
Stephenson  had  charged  Boone  interest  on  said  bonds  before 
102—10 
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it  was  due  ?  and  he  answered,  "  Yes ;"  that  in  statement  "  D/' 
Boone  was  charged  with  interest  on  said  notes  up  to  Jan- 
uary 1,  1875;  that  upon  inspection  of  exhibit  "  D,"  he 
thought  both  of  the  entries  of  interest  was  to  January,  1 
1875;  that  both  of  the  endorsements  on  the  $1,120,  "Int, 
paid  on  this  to  the  3d  day  of  January,  1876,  eighteen  hun- 
dred and  seventy-six,  W.  T.  Stephenson,*'  seem  to  have  been 
first  written  1875,  and  afterwards  altered  to  1876 ;  that  when 
Boone  signed  "  B  "  and  "  C,"  he  said  little  or  nothing;  relied 
entirely  on  Stephenson^s  statement,  and  whatever  Stephen- 
son said  seemed  to  be  all  right  with  Boone. 

Exhibit  "  B,"  referred  to  in  W.  J.  Rogers'  testimon}^  is  as 
follows,  to-wit : 

"  Received  of  W.  T.  Stephenson,  one  thousand  and  ten 
dollars  and  four  cents,  amount  of  cotton  shipped  bj^  him  for 
me  to  diflferent  commission  merchants  in  Norfolk  and  Peters- 
burg, Va.,  up  to  this  11th  day  of  January,  1875. 

his 

"  S.  P.  4-  Boone, 

mark. 

"Witness:  W.J.Rogers." 

Exhibit  "  C"  is  as  follows,  to-wit: 

"  Received  of  W.  T.  Stephenson,  as  per  credit,  one  hun- 
dred dollars,  as  per  draft  given  by  Lawrence  Boone  on  Kader 
Biggs  &  Co.  for  one  hundred  dollars. 

his 

"S.  P. -h  Boone. 

mark. 

"Witness:  W.J.Rogers." 

Exhibit "  D,"  referred  to  in  the  testimony  of  W.  J.  Rogers, 
is  as  follows,  to-wit : 
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Amt.  note $1,120  00 

Int  12  mo.  to  1st  January,  1875 134  00 

Amt.  note 1,120  00 

Int.  to  1st  January,  1875— 134  00 

Order ^ 17  00 

Note 15  00 

Note 21  60 

Receipt 70  00 

♦2,631  60 
1,010  04 

$1,621  56 
Credit  by  7  bales $403  69 

"        "   4    "      153  11 

«   3    "     122  64 

"   draft    100  00 

"        "   4  bales 230  60 

$1,010  04 

On  the  back  of  this  statement  was  the  following  endorse- 
ment (admitted  to  be  in  the  handwriting  of  W.  T.  Stephen- 
son), to- wit: 

"  S.  P.  Boone. 

Notes  and  Statement. 

Dec.  24th,  1874." 

Exhibit  "  E  "  was  as  follows,  to-wit : 

$45  23  $17  25  $153. 11 

78  16  15  00  403  69 

21  60  122  64 

$123  39  70  00  230  60 

100  00 

$231  35         $123  85  

75  $1,010  04 

$230  60 
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W.  H.  Hughes,  the  plaintiff,  was  examined  in  his  own 
behalf,  and  stated  that  he  found  exhibits  "E"  and  "D 
wrapped  up  in  papers  "  B  "  and  "  C,"  among  W.  T.  Stephen- 
son's papers.  Exhibit  "F"  was  shown  to  witness.  Said 
exhibit  is  as  follows,  to- wit : 

Sale  of  10  bales  cotton $455  86 

Expr 1  75 

$454  11 

Paid  for  horse $112  50 

One  note  and  int 33  60 

Cash 10  00 

156  10 

$298  01 
Amount  on  note 172  64 

$125  37 

To  give  Boone  credit  on  his  two  notes  for  $125.31,  and  all 
interest  is  paid  to  January  1,  1877. 

"  Received,  February  7,  1S76,  of  W.  T.  Stephenson,  four 
hundred  and  fifty-five  dollars  and  eighty-six  cents,  in  full  of 
ten  bales  cotton  shipped  by  me  in  said  Stephenson's  name 
to  Hervey,  Coker  &  Co.,  of  Petersburg,  Va. 

his 

$455.86.  S.  P.  4-  BooNK. 

znRrk, 

Witness:    Wm.  H.  IIu(iHEs. 

The  plaintiff  testified  that  he  was  asked  by  Stephenson  \o 
witness  the  above  receipt;  that  Boone  was  present. 

On  cross-examination,  he  said  that  the  paper  was  not  read 
to  Boone ;  that  its  contents  were  not  explained ;  that  he  saw 
no  money  paid,  and  saw  no  papers  except  the  one  he  wit- 
nessed ;  that  S.  P.  Boone  could  not  read  nor  write. 
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Plaintiff 's  counsel  proposed  to  ask  plaintiff  the  following 
question,  to-wit: 

"  Did  not  the  defendant,  in  W.  W.  Peebles'  oflSce,  offer  to 
pay  you  a  certain  amount,  $370,  about  two  years  after 
Stephensou's  death,  claiming  that  that  was  the  amount  due 
on  the  notes  ?"  The  defendant  objected,  upon  the  ground  that 
it  was  offered  as  a  compromise.  The  witness  answered :  "  I 
reckon  it  was  offered  as  a  compromise.  I  claimed  more  than 
was  offered.  The  defendant's  counsel,  who  was  present  at 
the  time,  acting  for  him,  said  that  there  was  nothing  due, 
and  that  they  were  willing  to  settle  the  matter  upon  the  basis 
of  allowing  all  principal,  and  8  per  cent,  interest,  if  Boone 
was  properly  credited  with  the  money  and  cotton  furnished. 
I  refused  it." 

The  Judge  being  of  the  opinion  that  it  was  an  offer  of  a 
compromise,  so  adjudged,  and  excluded  the  evidence.  The 
plaintiff  excepted. 

Hughes  testified  that  when  Boone  marie  payment  to  him, 
Boone  did  not  claim  that  the  debt  was  all  paid,  and  said,  if 
desired  by  Hughes,  he,  Boone,  would  get  money  from  Odom 
to  pay  with.  Hughes  further  testified,  that  he  did  not  know 
how  much  money  Stephenson  lent  Boone,  and  did  not  know 
whether  or  not  any  interest  was  included  in  the  face  of  the 
bonds. 

The  plaintiff  introduced  the  pleadings  as  evidence. 

S.  N.  Buxton,  for  plaintiff,  testified  that  Boone  was  a  man 
of  good  sense,  but  could  not  read  nor  write ;  and,  on  the 
cross-examination,  said,  that  when  a  man  gained  his  confi- 
dence,  that  he  relied  upon  him  implicitly. 

Plaintiff  here  closed,  and  defendant  offered  in  evidence 
the  deposition  of  plaintiff  W.  H.  Hughes,  heretofore  taken 
before  Edwin  Wright,  as  Commissioner  appointed  by  the 
Clerk  of  said  Court,  in  this  cause,  and  filed  with  the  papers, 
and  signed  by  Hughes,  the  plaintiff.  The  plaintiff  objected, 
that  the  deposition  was  inadmissible,  except  to  impeach  the 
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witness.  The  defendant  stated  that  it  was  offered  for  that 
purpose,  and  as  a  declaration  made  by  plaintiff.  Objection 
overruled,  and  plaintiflF  excepted. 

S.  P.  Boone  was  examined  in  his  own  behalf,  and  was 
asked  if  the  contents  of  exhibit  "  F,"  which  was  witnessed 
by  the  plaintiff  Hughes,  were  read  over  to  him,  or  under- 
stood by  him  ?  The  plaintiff  objected,  under  §  590  of  The 
Code, 

The  Court  being  of  the  opinion  that  the  plaintiff  had 
opened  the  door  to  that  transaction,  by  having  himself  exam- 
ined as  to  the  same,  overruled  the  objection,  and  the  plain- 
tiff excepted. 

The  witness  answered :  "  No  one  read  this  paper  over  to  me; 
I  did  not  know  what  was  in  it;  I  did  not  know  that  I  was 
charged  therein  $112.50  for  a  horse,  $33.60  for  note,  $10 
cash,  or  $172  64  for  interest  to  January  1,  1887.  From  the 
time  I  made  the  deed  in  trust  and  mortgage,  up  to  Stephen- 
son's death,  I  bought  only  one  horse — it  was  a  bay  horse,  I 
bought  of  a  horse  drover  by  the  name  of  Bass.  I  bought 
him  in  the  hotel  lot,  in  company  with  W.  D.  Coker;  I  had 
some  money  in  Coker*s  hands  from  cotton — cotton  I  had 
shipped  to  Hervey,  Coker  &  Co.,  in  Coker's  name,  and  Coker 
paid  for  the  horse  $110." 

The  defendant  was  asked  how  many  bales  of  cotton  he 
delivered  to  the  Petersburg  Railroad  Company  at  Garysburg, 
between  January  3, 1874,  and  March  1,  1876,  to  be  shipped' 
to  Hervey,  Coker  &  Co.,  of  Petersburg,  in  the  name  of  W. 
T.  Stephenson  ? 

Plaintiff  objected,  under  §590  of  The  Code;  objection 
overruled,  and  plaintiff  excepted. 

Witness  answered,  31  bales  of  average  size,  450  pounds  to 
the  bale;  that  in  1874  and  1875,  and  early  part  of  1876, 
cotton  was  worth  from  12  to  13  cents.  Witness  further  testi- 
fied, that  he  borrowed  the  money  to  pay  for  land  he  bought 
of  W.  S.  Copeland ;  that  he  paid  Copeland  for  said  land 
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83,000 ;  that  he  got  $1 ,000  of  it  from  W.  D.  Coker,  January 
3,  1874;  that  he  paid  Copeland  on  the  3d  of  January,  1874. 
I  did  not  know  what  rate  of  interest  I  was  to  pay  until  after 
the  bonds  were  signed.  Mr.  George  Bowers  was  the  first 
one  who  told  me  what  interest  I  was  paying.  I  never  asked 
any  one  to  look  over  my  acccount  with  Stephenson  until  I 
consulted  R.  B.  Peebles,  about  two  years  after  Stephenson 
died ;  after  he  examined  my  papers,  I  never  paid  any  more 
cotton  or  money  on  said  notes. 

To  corroborate  witness  Boone  as  to  the  amount  he  paid 
Copeland  for  his  land,  defendant  introduced  in  evidence  the 
deed  from  W.  S.  Copeland  to  S.  P.  Boone ;  it  was  dated  Jan- 
uary 3,  1874,  admitted  to  be  in  the  handwriting  of  W.  W. 
Peebles,  and  recited  $3,000  as  the  consideration  paid  for  the 
land. 

The  defendant  did  not  deny  his  liability  on  the  bonds 
executed  to  Stephenson,  for  the  sum  which  he  actually  got. 

ONK    OF    THE    BONDS    SUED   ON. 

$1,120.00.  On  the  3d  day  of  January,  1875,  with  interest 
at  the  rate  of  twelve  per  cent,  from  said  date,  I  owe  and 
promise  to  pay  W.  T.  Stephenson  the  sum  of  eleven  hun- 
dred and  twenty  dollars,  for  value  received.  Witness  my 
band  and  seal,  this  3d  January,  1874. 

his 

S.  P.  -f  BooNE    [Seal]. 

mark. 

Witness:  R.  B.  Peebles. 

On  the  back  of  saW  bond  is  endorsed  the  following  pay- 
ments, in  order  named,  to-wit : 

January  11th,  1875.  Received  of  S.  P.  Boone,  three  hun- 
dred and  eight  dollars  and  sixty-nine  cents,  in  part  of  this 
note.  W.  T.  Stephenson. 
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Int.  paid  on  this  to  the  3d  day  of  January,  1876,  eighteen 
hundred  and  seventy-six.  W.  T.  Stephenson. 

1877.  Jan'y  Ist.  Received  of  S.  P.  Boone,  eighty-nine 
dollars  and  one  cent,  in  part  payment  of  this  note,  balance 
sales  of  cotton.    Statement  filed.  W.  H.  H. 

1877.  December  20.  Received  of  S.  P.  Boone,  four  hun- 
dred and  twenty-one  dollars  and  twenty-nine  cents,  being 
net  sales  of  ten  bales  of  cotton,  sold  by  N.  E.  Brooks,  shipped 
by  said  Boone  in  my  name.  W.  H.  Hughes,  ExW. 

From  inspection,  it  appears  that  the  second  endorsement 
was  first  written  1875,  and  then  changed  to  1876,  and  that 
the  words  "eigliteen  hundred  and  seventy-six  "  were  written 
with  different  ink. 

The  other  bond  sued  on  is  identical  in  terms. 

On  the  back  of  said  bond  is  endorsed,  in  the  order  named, 
the  following,  to-wit: 

January  11,  1875.  Received  of  S.  P.  Boone,  the  sum  of 
three  hundred  and  eight  dollars  and  sixty-nine  cents,  in  part 
of  this  note.  W.  T.  Stephenson. 

Int.  paid  on  this  note  to  the  lid  of  January,  187(5,  eighteen 
hundred  and  seventy-six.  W.  T.  Strphenson. 

April  4,  1875.  Received  one  hundred  and  eighty-three 
dollars  and  ninety-two  cents.  W.  T.  STFPiiENiON. 

From  inspection  of  said  endorsement,  it  will  appear  that 
the  date,  January  3.  1875,  was  changed  to  1676,  and  that 
the  words  "  eighteen  hundred  and  seventy-six  "  were  written 
in  different  ink  from  the  rest  of  the  endorsements. 
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After  all  the  evidence  was  in,  the  plaintiff  handed  to  the 
Judge  a  written  request  to  refer  the  action  to  a  referee,  under 
section  421.  This  was  not  made  known  to  the  defendant. 
The  Court  declined  to  do  so,  without  calling  it  to  the  atten- 
tion of  defendant's  counsel,  or  to  the  attention  of  plaintiff's 
counsel,  except  by  not  granting  the  motion. 

In  plaintiff's  statement  of  the  case,  he  noted  an  exception 
to  this  refusal. 

Plaintiff  and  defendant  both  tendered  issues,  which  were 
settled  by  the  Judge,  and  submitted  as  follows: 

1.  Have  the  debts  been  paid  ? 

2.  If  not,  how  much  is  due? 

3.  Has  the  defendant  paid  more  than  the  debts  ? 

4.  If  so,  how  much  ? 

Plaintiff  excepted  to  issues  3  and  4. 
The  plaintiff  prayed  the  Court  to  instruct  the  jury  as 
follows : 

1.  There  is  no  statute  of  usury  applicable  to  the  notes 
declared  on. 

This  was  refused,  and  plaintiff  excepted. 

2.  There  is  no  evidence  that  twelve  per  cent,  interest  on 
the  sum  of  two  thousand  dollars  for  one  year  was  incorpo- 
rated in  the  notes,  in  order  to  make  $2,240  principal  sum. 

This  was  refused,  and  plaintiff  excepted. 

3.  That  if  Boone  paid  12  per  cent,  interest  voluntarily,  he 
cannot  recover  it  back. 

4.  That  if  Boone  paid  voluntarily  money  in  excess  of  the 
amount  he  owed,  he  cannot  recover  it  back,  unless  paid 
under  a  mistake  of  the  fact. 

These  two  instructions  were  given  by  the  Court. 

5.  There  is  no  evidence  that  he  paid  either  under  a  mis- 
take of  facts. 

This  was  refused,  and  plaintiff  excepted. 

6.  There  is  no  evidence  that  there  was  any  unfairness  or 
duress  in  the  settlement  between  Boone  and  Stephenson. 
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This  was  refused,  and  plaintiff  excepted. 

7.  If  the  settlements  between  Stephenson  and  Boone  were 
fair,  Boone  is  bound  by  them. 

Given  in  substance— plaintiff  excepted. 

The  Court  instructed  the  jury  as  follows: 

"  The  legal  rate  of  interest  at  the  date  of  these  notes  was  6 
per  cent,  per  annum,  and  no  subsequent  statute  has  repealed 
that  law;  but  there  have  been  statutes  enacted  which 
repealed  the  penalties  which  were  in  force  at  the  date  of  the 
notes,  so  that  the  defendant  is  liable  for  the  legal  rate  of 
interest  at  6  per  cent.,  and  the  plaintiff  is  relieved  from  the 
penalties  then  in  force. 

The  plaintiff  excepted. 

"  Then  the  first  question  presented  is  todetermine  how  much 
money  the  defendant  got.  If  he  got  $2,240,  then  he  is  bound 
to  repay  that  sum,  but  if  he  actually  got  a  less  sum,  if  he 
got  only  $2,000,  then  he  is  bound  to  pay  only  that  sum." 

Plaintiff  excepted. 

'*If  the  defendant  got  $1,120  for  each  note,  he  is  liable  for 
that  sum,  with  interest  at  six  per  cent.,  unless  it  has  been  paid. 
It  is  insisted  by  the  defendant  that  he  has  paid  off  the  entire 
debt.  It  is  admitted  by  the  plaintiff  that  some  payments 
have  been  made,  some  at  one  time  and  some  at  another. 
The  rule,  then,  for  computing  the  interest  is  by  what  the 
school-boys  call  partial  payments.  The  principle  under- 
lying this  rule  is,  that  the  interest  is  first  due ;  so  when  a  pay- 
ment is  made  on  a  note  the  interest  is  counted  to  the  time 
of  payment  and  added  to  the  principal,  and  from  this  amount 
the  payment  is  deducted  and  the  balance  becomes  a  new 
principal,  bearing  interest  until  the  next  payment;  and 
interest  is  added,  and  the  payment  deducted,  until  all  the  pay- 
ments are  applied.  If  any  payment  is  less  than  the  interest 
due,  it  is  to  be  npplied  to  the  interest,  but  the  principal  is 
not  changed  (it  can  never  become  greater)  until  it  is  reduced 
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by  payment  over  and  above  the  interest  due.  And  pay- 
ment made  before  interest  begins  to  accrue  must  be  applied 
to  principal.  You  have,  then,  to  ascertain  what  payments 
have  been  made  and  when  made." 

The  plaintiff  excepts  to  so  much  of  this  portion  of  the 
charge  as  limits  his  recovery  to  six  per  cent,  interest. 

"  If  the  defendant  has  paid  voluntarily  more  than  the 
amount  he  was  legally  bound  to  pay,  under  a  mistake  of  law 
only,  he  cannot  recover  back  such  excess,  but  if  he  has,  by 
mistake  of  fact,  paid  more  than  was  due,  he  has  the  right  to 
recover  such  excess. 

"  If  the  defendant  delivered  cotton  from  time  to  time,  shipped 
in  the  name  of 'Stephenson,  with  the  agreement  that  the  pro- 
ceeds were  to  be  applied  to  the  payment  of  twelve  per  cent, 
interest  and  the  principal,  the  defendant  cannot  recover 
back  any  payment  of  interest  voluntarily  made  by  him,  or 
any  money  applied  by  the  plaintiff  to  the  payment  of  such 
interest,  if  such  application  was  made  by  the  tlirection  of 
the  defendant,  or  by  his  consent,  with  full  knowledge  of  the 
facts. 

"  If  the  defendant  did  not  consent  that  the  twelve  per  cent 
interest  should  be  paid,  and  the  plaintiff  or  plaintiff's  intes- 
tate received  money  or  money's  worth  from  the  defendant^ 
then  the  payment  would  be  applied  to  the  payment  of  the 
legal  interest,  six  per  cent.,  and  then  to  the  principal.  And 
if  the  defendant,  not  intending  to  pay  twelve  per  cent,  inter- 
est, had,  by  a  mistake  in  fact — a  mistake  in  calculation  may 
be  a  mistake  in  fact — paid  more  than  the  debt  and  six  per 
cent,  interest,  he  would  be  entitled  to. recover  back  so  much 
as  he  had  paid  in  excess  of  the  debt  due." 

The  plaintiff  excepted,  upon  the  ground  that  there  was  na 
evidence  of  such  mistake. 

**  The  relation  between  the  plaintiff's  intestate  and  defend- 
ant was  a  confidential  relation — the  plaintiff's  intestate  was- 
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the  mortgagee  and  the  defendant  was  the  mortgagor,  and 
the  law  requires  that  dealings  between  them,  concerning  the 
mortgage  debt  or  mortgaged  property,  shall  be  viewed  more 
carefully  than  if  the  parties  were  dealing  with  each  other  at 
arm's  length." 

Plaintiff  excepted. 

"  In  order  to  bind  a  person,  who  cannot  read  and  write,  by 
a  writing  purporting  to  have  been  signed  by  him,  it  must 
appear  that  it  was  read  over  to  him,  or  its  contents  fully 
stated,  before  it  was  signed,  unless,  after  being  signed,  the 
contents  of  the  writing  were  explained,  and  then,  after 
inowledge  of  the  contents,  is  consented  to." 

Plaintiff  excepted. 

"  If  the  intestate  of  the  plaintiff,  Stephenson,  was  the  mort- 
gagee, and  Boone  was  the  mortgagor,  a  confidential  relation 
existed,  and  if  the  defendant,  reposing  confidence  in  Stephen- 
son, furnished  cotton  to  him,  to  be  sold  and  applied  to  the 
payment  of* the  money  borrowed  from  him,  it  was  the  duty 
of  the  intestate  of  plaintiff  to  have  sold  the  cotton  and  to 
have  applied  it  to  the  payment  of  his  debt,  with  the  legal 
rate  of  interest,  and  only  the  legal  rate  of  interest,  unless 
the  defendant  Boone,  with  a  full  knowledge  of  the  facts,  vol- 
untarily assented  to  the  payment  of  a  greater  rate  of  inter- 
est than  the  legal  rate." 

Plaintiff  excepted. 

"If  the  defendant  Boone,  with  a  full  knowledge  of  the 
facts,  voluntarily  paid,  or  assented  voluntarily  to  an  appli- 
cation of,  a  greater  rate,  then  he  cannot  recover  it  back. 

*'  In  determining  whether,  in  fact,  such  payment  was  made 
voluntarily,  the  jury  must  bear  in  mind  the  relation  of  the 
parties,  and  consider  what  influence  that  relation  produced 
on  the  mind  of  the  defendant." 

Plaintiff  excepted  to  the  last  sentence. 

"  In  estimating  the  value  of  the  cotton  shipped  by  the 
<lefendant,  the  jury  must  allow  to  the  defendant  the  price 
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obtained  by  the  plaintiff's  intestate,  Stephenson,  when  that 
is  made  to  appear,  and  when  it  does  not  appear  what  price 
was  actually  obtained,  then  the  jury  must  ascertain  the 
market  value  of  the  cotton  at  the  time  it  was  sold  by 
Stephenson." 

Plaintiff  excepted. 

The  jury  responded  to  the  issues  set  forth  in  the  record, 
and  after  they  had  returned  their  verdict,  plaintiff  moved 
to  exclude  from  the  judgment  $89.01  and  $421.29,  paid  by 
Boone  to  plaintiff.  (See  complaint,  answer  and  endorsements 
on  bonds.)   Motion  refused.     Plaintiff  excepted. 

There  was  a  verdict  and  judgment  in  favor  of  the  defend- 
ant, and  plaintiff  appealed. 

Mr,  T.  K  Hill,  for  the  plaintiff. 

Messrs.  W.  C.  Bowen  and  R.  B.  PeebleSy  for  the  defendant. 

Davls,  J.  (after  stating  the  case).  The  Ist,  2d,  3d  and  4th 
exceptions  may  be  considered  together,  as  they  all  rest  upon 
the  same  general  ground. 

The  endorsements  upon  the  papers,  in  the  handwriting  of 
the  plaintiff's  testator,  were  offered  as  declarations  or  admis- 
sions in  regard  to  the  cotton,  for  the  proceeds  of  which  the 
defendant  insists  he  was  entitled  to  credit.  That  the  admis- 
sions or  declarations  of  a  party  to  a  matter  in  controvery,  in 
regard  to  that  matter,  whether  oral  or  written,  are  admissi- 
ble as  against  such  party,  is  too  plain  to  be  questioned ;  but 
it  is  insisted  by  counsel  for  the  plaintiff,  that  there  is  no  evi- 
dence that  the  cotton,  or  the  amount  of  the  proceeds  of  the 
cotton,  to  which  the  endorsements  related,  was  to  be  applied 
to  tl)e  notes  upon  which  this  action  is  brought.  The  endorse- 
ments tend  very  clearly  to  show  that  the  cotton  and  the  pro- 
ceeds of  the  cotton  were  received  for  and  on  account  of  the 
defendant,  and  that  he  was  to  be  credited  therewith,  and 
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it  nowhere  appears  that  the  plaintiff's  testator  had  any  other 
<;laims  against  the  defendapt,  other  than  a  controverted 
<^harge  for  a  charge  and  two  other  items,  aggregating  $156.10. 
In  fact,  it  suflBciently  appears  from  exhibit "  D,"  subsequently 
offered  in  evidence  by  the  plaintiff,  that  the  proceeds  of  the 
cotton  referred  to  by  the  endorsements  were  to  be  credited 
by  the  testator  on  the  notes. 

While  the  exhibit  **D"  shows  that  the  cotton  waa  to  be 
<^redited  on  the  notes,  it  in  no  way  tends  to  relieve  the  trans- 
action from  the  imputation  of  unfairness,  alleged  by  the 
defendant,  for  it  then  appears  that  the  defendant  is  wrong- 
fully charged  with  interest  on  the  two  notes  ($134+11 34- 
$268)  to  January  1,  1875 ;  and  we  find  that  the  endorsements 
on  the  notes  in  January,  1875,  instead  of  showing  credit  for 
the  full  amount  of  cotton,  less  the  sum  of  $123.85,  applied 
otherwise  in  exhibit  ''D,"  it  appears  that  only  the  sum  of 
$308.60  was  applied  to  each  note,  making  the  entire  credit 
only  $017.38 ;  for  the  endorsement  of  the  credit  for  interest 
on  the  notes  is  changed  by  the  erasure  of  1875  and  substitut- 
ing 1876.  It  is  insisted  by  the  plaintiff  that  the  mistake  of 
wrriting  "  Jan.  3, 1875,"  instead  of  "  1876,"  is  easily  accounted 
for,  by  the  fact  that  at  the  beginning  of  a  year  such  a  mis- 
take as  writing  the  preceding  date  is  not  uncommon.  But 
this  theory  is  fully  met  and  destroyed  by  the  fact,  as  appears 
by  the  endorsement  of  the  testator,  that  the  cotton  was  sold 
in  April,  November  and  December,  1874,  showing  that  in 
this  respect  exhibit  "  D  "  was  correct.  The  money  received 
for  cotton  in  April,  1874,  should  have  been  credited  at  that 
-date.  The  1st,  2d,  3d  and  4th  exceptions  of  the  plaintiff 
must  be  overruled. 

The  5th,  6th  and  7th  exceptions  relate  to  the  testimony  of 
Mr.  W.  W.  Peebles,  and  may  be  considered  together.  It  is 
insisted  that  Mr.  Peebles,  having  been  counsel  for  the  testa- 
(tor  in  the  matters  out  of  which  this  litigation  springs,  is  not 
-a  competent  witness  to  testify  in  relation  thereto. 
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Few  rules  of  evidence  are  better  settled,  or  founded  on 
sounder  reason  of  public  policy,  than  that,  whenever  the 
relation  of  counsel  or  attorney  and  client  exist,  all  commu- 
nications made  to  the  counsel  or  attorney,  on  the  faith  of 
such  relation  and  in  consequence  of  it,  are  privileged.  And 
the  counsel  or  attornej',  if  so  disposed,  would  not  be  per- 
mitted to  disclose  them.  The  seal  of  the  law  closes  his 
mouth  as  te  them,  and  can  only  be  removed  by  the  client 
himself.     Without  his  consent  it  is  perpetual. 

This  elementary  principle  is  too  well  established  by 
Greenleaf  and  other  writers  upon  the  law  of  evidence,  and 
has  been  sustained  by  too  many  adjudications,  to  need  the 
citation  of  authorities.  In  many  States  of  the  Union  it  is 
regulated  by  statutory  provisions,  and  in  our  own  State,  by 
statute  {The  CodCj  §1349),  communications  to  counsel  in 
cases  of  fraud,  where  the  State  is  concerned,  are  not  privi- 
leged. 

To  the  general  rule,  as  laid  down,  there  are  several  qualifica- 
tions: "As  where  the  attorney,  having  made  himself  a  mb- 
scribing  iviincss,  and  thereby  assumed  another  character  for 
the  occasion,  adopted  the  duties  which  it  imposes,  and 
became  bound  to  give  evidence  of  all  that  a  subscribing 
witness  can  be  required  to  prove."  1  Greenleaf,  §  244.  So, 
what  occurred  in  his  presence,  though  his  presence  was  in 
consequence  of  his  employment  as  counsel.  Paiton  v.  Moore^ 
29  N.  H.,  163.  So,  where  the  witness  was  counsel  for  both 
the  plaintiff  and  defendant,  as  between  them  the  matter 
was  not,  in  its  nature,  private  and  confidential.  Michael  v. 
FoU,  100  N.  C,  178,  and  cases  cited.  So,  it  has  been  held 
by  numerous  adjudications,  the  rule  does  not  apply  to  com- 
munications between  parties  to  an  agreement  made  before 
an  attorney,  or  between  such  parties  and  the  attorney  of  one 
•of  them,  or,  when  made  by  one  party  to  his  counsel  in  the 
presence  of  the  other  party,  or  when  made  by  one  party  to 
the  attorney  of  the  other  party. 
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So,  while  communications  made  to  an  attorney  employed 
to  prepare  a  deed  would  be  privileged,  yet  he  may  be 
required  to  testify  as  to  what  transpired  at  the  time  of  the 
execution,  when  all  the  parties  were  present,  and  to  prove 
any  fact  which  then  occurred,  in  relation  to  the  transaction, 
and  still  more  clearly  would  he  be  competent  if  he  w^ere  a 
party  to  the  transaction  1  Greenleaf  Ev.,  §  242.  So,  the 
rule  does  not  apply  where  advice  is  sought  to  aid  in  the 
violation  of  the  law,  but  the  violation  must  be  an  act  crimi- 
nal, per  se,  not  simply  malum  prohibitum.  But  it  is  insisted 
that  the  attorney  must  determine  for  himself,  as  to  whether 
the  communication  is  confidential,  and  that  the  Court  had 
no  right  to  inspect  the  deed  (a  copy  of  which  is  filed  as  an 
exhibit,  marked  "  Y  ").  This  is  a  mistake.  It  is  for  the 
Court  to  determine  whether,  under  the  circumstances,  the 
communication  is  privileged  or  not,  and  in  order  to  do  so 
it  is  competent  for  the  Court  to  make  the  preliminarj' 
inquiry. 

The  deed  was  written  by  the  witness  at  the  same  time  the 
notes  were  written,  conveying  the  property  purchased  of 
Copeland  to  the  witness  in  trust,  to  secure  the  payment  of 
the  notes,  and  it  refers  to  a  mortgage,  executed  the  same 
day,  and  for  the  same  purpose,  conveying  .the  land  to 
Stephenson.  The  notes  and  deed  were  written  at  the  same 
time.  The  defendant,  Dr.  Copeland,  from  whom  the  land 
was  purchased  by  the  defendant,  and  to  pay  whom  the 
money  was  borrowed,  the  i)laintiff's  testator,  and  others, 
were  present.  Ilis  Honor  "  held  that  the  communications, 
if  any  were  made  at  the  time  when  the  notes  and  deeds  were 
written,  were  not  privileged,"  and  in  this,  we  think,  there 
was  no  error.  By  tlie  clear  and  explicit  ruling  of  the  Court, 
the  inquiry  was  limited  to  the  time  when  the  notes  and  deed 
were  written,  when,  as  a[)pears  from  the  evidence,  the  plain- 
tiff's intestate,  the  defendant  and  others  were  present.     But 
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when  the  witness  said,  "  All  I  know  is  what  Stephenson 
said  to  me  before  I  wrote  the  deed  of  trust,"  the  counsel 
for  the  plaintiffs  says  the  Judge  "  ought  to  have  stopped 
him." 

It  does  not  plainly  appear,  from  the  record,  that  what 
Stephenson  said  to  the  witness  was  "  at  the  time"  when  the 
notes  and  deed  were  written,  but  it  must  be  assumed  that  it 
was,  and  that,  in  the  order  of  events  at  that  timey  it  preceded 
the  writing  of  the  deed,  for  otherwise  it  would  not  have  been 
within  the  limit  of  his  Honor's  ruling,  and  it  would  have 
been  the  right  and  the  duty  of  the  plaintiff  to  have  objected,, 
and  no  objection  was  made. 

But  we  cannot  see  how  the  answer  of  the  witness  could 
prejudice  the  plaintiff,  for  the  facts  stated  by  him  are  clearly 
deducible  from  the  face  of  the  notes. 

It  is  said,  however,  by  counsel,  "the  evidence  of  the  wit- 
ness was  injurious  to  the  plaintiff,  inasmuch  as  its  tendency 
was  to  show  usury."  If  lending  money  at  12  per  cent,  interest 
be  usury,  that  appears  upon  the  face  of  the  note,  and  cer- 
tainly the  evidence  of  the  witness  cannot  show  it  more 
plainly. 

It  is  further  objected  that  the  consideration  of  the  bonda 
cannot  be  inquired  into.  Under  the  present  system,  in 
which  law  and  equity  may  be  blended  in  an  action,  fraud 
or  mistake  in  the  consideration  may  be  shown ;  aud  while  fraud 
in  the  fadum  might  have  the  effect  to  avoid  the  bond  alto- 
gether, fraud  or  mistake  in  the  consideration,  so  far  as  the 
consideration  was  legal,  would  not  have  that  effect. 

There  was  no  error  in  overruling  the  5th,  6th  and  7th 
exceptions. 

The  8th  exception  relates  to  the  exclusion  of  the  evidence 

in  regard  to  the  offer  of  $370  as  a  compromise.    There  was- 

no  error  in  this.    A  proposition  to  compromise,  not  acceded 

to,  leaves  the  rights  of  the  parties  precisely  as  they  were 
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before  the  proposition  was  made.  Poteat  v.  Badget,  4  D.  &  B., 
209;  Sutton  v.  Robeson^  9  Ired.,  380.  But  counsel  for  the 
plaintiff'  says  this  was  not  an  offer  of  compromise.  We  think 
it  is  manifest,  from  what  occurred,  that  it  could  admit  of  no 
other  construction. 

The  9th  exception  is  to  the  admission  of  the  deposition  of 
the  jjlaintiff".  This  exception  was  not  pressed  before  us,  and 
we  can  see  no  ground  upon  which  it  can  be  sustaintnl. 

The  10th  and  11th  exceptions  relate  to  the  competenc}'^  of 
the  defendant  to  testify,  under  §  590  of  The  Code,  in  relation 
to  the  matters  involved  in  the  question. 

As  to  the  lOth,  the  plaintiff*  himself  had  testified  in  rela- 
tion to  the  same  transaction,  and  it  is  quite  clear  that  the 
11th  related  to  no  transaction  or  communication  between 
the  witness  and  the  deceased.  It  was  a  fact  in  no  way 
involving  such  a  communication  or  transaction.  Lockhart 
V.  Bdly  86  N.  C,  443,  and  cases  cited. 

The  12th  exception  is  to  the  refusal  of  his  Honor  to  refer 
the  action  to  a  referee  upon  the  request  of  the  plaintiff*,  made 
after  all  the  evidence  was  in.  Whatever  may  have  been  the 
discretionary  power  of  the  Court,  to  order  or  refuse  a  com- 
pulsory reference,  if  the  application  had  been  made  in  proper 
time,  there  was  no  error  in  refusing  it  after  the  close  of  the 
evidence. 

The  3d  and  4th  issues  were  clearly  presented  by  the  answer 
and  reply,  and  the  exception  12J  cannot  be  sustained. 

The  13th  exception  is  to  the  refusal  of  his  Honor  to 
instruct  the  jury,  that  there  is  no  statute  of  usury  applicable 
to  the  notes  declared  on. 

When  the  notes  were  executed,  ch.  24,  Acts  1866  (Battle's 
Revisal,  ch.  114),  in  regard  to  usury,  was  in  force.  That  act 
fixed  the  rate  of  interest  at  6  per  cent.,  "  and  no  more,"  unless 
for  money  loaned,  for  which  8  per  cent,  might  be  charged,  if 
specified  in  the  contract ;  "  and  if  any  person  shall  agree  to 
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take  a  greater  rate  of  interest,  *  *  *  the  interest  shall  not 
be  recoverable  at  law."  The  penalty  for  usury  was  a  for- 
feiture of  all  interest.     Coble  v.  Shoffner,  75  N.  C,  42. 

It  is  insisted  by  the  plaintiff  that  the  act  of  1866  was 
repealed  by  the  penal  statute  of  1874-75,  which,  in  its  turn, 
it  is  insisted,  was  repealed  by  the  act  of  1876-77  (Code, 
§§  3835,  3836),  and  the  argument  of  the  learned  counsel  is, 
that  "  usury  laws  are  the  creatures  of  statutes,  and  when 
there  are  none  the  naatter  is  at  common  law  and  a  question 
of  contract,  and  the  stipulated  rate  can  be  recovered.  The 
penal  provisions  of  usury  laws  are  the  only  prohibition  of 
this,  and  where  they  are  repealed  there  is  no  obstacle.  The 
Judge  erred  when  he  charged  the  jury  that  the  plaintiff 
could  only  recover  6  per  cent,  interest.  The  establisment  of 
6  per  cent,  as  the  lawful  rate,  without  a  penalty  for  violation 
of  the  law,  would  mean  simply  that  that  should  be  the  rate 
when  no  other  was  expressed.  It  would  not  prevent  the 
recovery  of  any  amount  or  rate  stipulated  to  be  paid.  To 
prescribe  a  legal  rate  without  a  means  of  compelling  men  to 
observe  the  law,  would  be  of  no  avail  as  a  preventive  of 
usury." 

It  would,  perhaps,  be  as  correct  to  say  that  interest  is  the 
creature  of  statute,  and  usury  has  been  unlawful  from  the 
days  of  Moses. 

The  act  1875,  sec.  4,  declares  that  it  shall  not  apply  to 
existing  contracts,  and  repealed  only  laws  in  conflict  with  it. 
The  act  of  1877  is  "  substituted  "  for  the  act  of  1875,  and,  so 
far  as  the  rate  of  interest  allowed,  is  the  same  as  that  of 
186B,  and  there  has  never  been  a  repeal  of  the  law  limiting 
the  rate  of  interest.  Neither  by  the  language  of  the  acts  of 
1875  and  of  1877,  nor  by  implication,  can  such  effect  be 
given  to  them.  Jones  v.  Ins.  Co,,  88  N.  C,  499  ;  Brinkley  v. 
Swicegood,  65  N.  C,  626  ;  State  v.  Wooddde,  9  Ired.,  496  ;  StaU 
V.  Meltouy  Busb.,  49.     We  believe  there  has  never  been  a  dav 
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in  North  Carolina,  since  long  before  it  was  a  State,  that  it 
was  lawful  to  take  a  greater  rate  of  interest  than  six  per  cent., 
or  eight  per  cent  when  stipulated,  and  the  law  would  be 
treacherous  to  itself  if  it  were  to  allow  the  enforcement  of 
forbidden  usurious  contracts  because  no  penalty  was  attached. 

This  case  is  easily  distinguished  from  Ewell  v.  Dagg><,  108 
U.  S.,  150,  and  similar  cases.  Neither  of  the  statutes  in  this 
State  authorized  a  greater  rate  of  interest  than  that  of  1866, 
whether  by  contract  or  otherwise.  The  numerous  cases  cited 
by  counsel,  in  regard  to  the  eflfect  of  repealing  statutes,  have 
no  application  to  the  case  before  us.  When  the  contract 
was  made  it  was  unlawful  to  charge  a  greater  rate  of  interest 
than  six  per  cent.,  or  eight  for  money  loanedj  when  stip- 
ulated in  the  contract,  and  the  penalty  was  a  forfeiture  of 
all  interest.  The  eflfect  of  the  act  of  1876-7  was  to  relieve 
against  the  penalty.  It  could  not  have  the  retroactive  eflfect 
to  make  the  contract  for  usury  lawful.  The  money  loaned, 
with  legal  interest,  can  be  collected,  because  the  penalty 
(forfeiture  of  interest)  is  repealed ;  but  it  does  not  make  that 
lawful  and  enforceable  which  was  not  lawful  at  the  time.  It 
was  lawful  to  take  six  per  cent,  with  or  without  contract. 
Such  an  interpretation  of  the  legislative  will -would  do  vio- 
lence to  legislative  history  upon  the  subject  of  usury.  The 
language  of  the  statute  gives  it  no  such  retroactive  effect, 
and  we  cannot  give  it  by  any  fair  construction.  The  repeal 
of  a  statute  which  makes  an  act  unlawful,  or  forbids  a  con- 
tract in  relation  thereto,  cannot  make  the  act  lawful  or  vali- 
date the  contract.     Packet  v.  Alexander,  ante,  95. 

The  14th  exception  cannot  be  sustained.  There  is  no  evi- 
dence tending  to  show  that  the  defendant  paid  Dr.  Copeland 
^3,000,  and  that  he  borrowed  $1,000  from  Mr.  Coke  and  bal- 
ance from  plaintiflf  *s  testator.  It  also  appears  upon  the  face 
of  the  notes  that  they  were  payable  January  3, 1875,  with 
interest  at  twelve  per  cent,  from  that  date.     Exhibit  **D"  shows 
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that  twelve  per  cent,  was  charged  on  the  1st  of  January,  1875, 
on  the  whole  amount.  This  also  disposes  of  exception  to 
His  Honor's  charge,  numbered  19. 

Exceptions  15,  16,  17,  21.  22,  23,  24  and  25  relate  to 
instructions  asked  and  refused,  and  to  instructions  given 
and  excepted  to,  and  may  be  considered  together. 

It  was  in  evidence  that  the  defendant  is  an  illiterate  man; 
that  he  cannot  read  and  write;  that  he  was  confiding,  rely- 
ing implicitly  on  those  who  gained  his  confidence;  that  he 
delivered  a  considerable  quantity  of  cotton  to,  or  for,  the 
plaintiff's  testator,  "and  relied  entirely  on  Stephenson's 
statements."  It  does  not  appear  that  the  notes  or  mortgage 
and  deed  of  trust  were  read  over  to  him  ;  in  fact  it  pretty 
clearly  appears  that  they  were  not,  and  it  does  not  appear 
that  their  contents  were  explained  to  him,  or  that  he  had  any 
knowledge  of  their  contents.  It  appears  from  the  testimony 
of  Mr  Rogers,  which  bears  upon  its  face  evidence  of  fair- 
ness and  candor,  that  he  suggested  that,  in  the  event  of 
death  of  the  parties,  the  defendant  would  have  nothing  to 
show  for  certain  credits;  whereupon  the  testator  took  out 
two  papers,  which  he  said  were  the  notes,  and  endorsed 
something  on  them.  He  further  said  that,  if  the  face  of  the 
notes  had  been  shown  to  him,  he  would  have  seen  that 
interest  was  charged  for  one  year  before  it  was  due,  as 
appeared  in  statement  "  D."    This  was  in  January,  1875. 

Upon  a  review  of  the  evidence,  we  think  there  was  no 
error  in  refusing  the  instructions  asked,  or  in  giving  those 
excepted  to. 

The  18th  and  20th  exceptions  relate  to  his  Honor's  charge 
in  respect  to  interest.  As  we  have  already  seen,  the  defend- 
ant was  chargeable  with  interest  at  6  per  cent.,  and  there  was 
no  error  in  his  Honor's  instructions  upon  this  question. 

The  26th  exception  relates  to  the  instruction  in  regard  to 
the  value  of  the  cotton.     We  can  conceive  of  no  possible  objec- 
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tion  to  the  rule  for  ascertaining  the  value  of  the  cotton  as 
laid  down  by  his  Honor. 

The  27th  exception  is  to  the  refusal  of  the  Court  to 
exclude  from  the  verdict  the  sums  named,  paid  by  Boone  to 
plaintiff.  The  issues  were  fairly  submitted  to  the  jury,  and 
if  by  mistake  the  defendant  has  paid  more  than  the  notes 
and  legal  interest,  we  are  unable  to  see  why  the  sums  named 
should  not  be  excluded. 

There  is  no  error.  Affirmed. 


JONES,  LEE  &  CO.  v.  H.  S.  BRITTON  and  R.  W.  PITTMAN. 

Homestead—:  Waste — Injunction  Against, 

A  judgment  is  now  a  lien  upon  land  to  which  the  debtor  is  entitled  as 
a  homestead,  and  when  the  land  is  not  worth  more  than  $1,000, 
and  much  of  its  value  consists  in  timber  trees,  the  debtor,  or  other 
person  to  whom  he  has  sold  them,  may  be  enjoined  from  cutting 
such  trees  for  profit. 

Davis,  J.,  dissented  as  to  the  general  doctrine,  and  as  to  its  application 
to  this  case,  and  Avery,  J.,  as  to  the  general  doctrine. 

Motion,  to  vacate  an  injunction  in  a  civil  action,  heard 
before  Graves,  J.,  at  Spring  Term,  1888,  of  the  Superior 
Court  of  Northampton  County. 

The  plaintiff  Jones  had  docketed  his  judgment  against 
the  defendant  Britton  for  §50,  with  interest  from  the  2^th  of 
January,  lb87,  and  for  costs ;  and  at  the  time  the  same  was 
so  docketed  the  said  defendant  was  a  citizen  of  this  State  - 
and  entitled  to  the  right  of  homestead,  and  was  seized  and 
possessed  of  the  land  specified  in  the  complaint.  He  had 
no  personal  property  subject  to  levy,  and  the  land  mentioned 
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was  all  he  had,  was  of  value  not  exceeding  $1,000,  and  he 
was  entitled  to  have  his  homestead  tlierein. 

The  following  is  a  copy  of  so  much  of  the  complaint  as  it 
is  material  to  report : 

"  6.  That  plaintiffs  are  further  informed  and  believe  that, 
since  the  docketing  said  transcript  of  said  judgment,  the 
defendant  Britton  has  sold  and  conveyed  to  defendant  R. 
W.  Pittman  the  timber  trees  standing  on  said  tract  of  land ; 
that  a  good  portion  of  said  tract  of  land  is  cleared  and  in  a 
state  of  cultivation,  while  the  other  portion  is  valuable, 
chiefly  and  principally,  for  its  timber  trees. 

"  7.  That  the  defendant  Pittman,  by  virtue  of  his  said  pur- 
chase, is  now  cutting  and  removing  from  said  land  the  said 
timber  trees. 

"  8.  That  defendant  Britton  is  still  living  in  the  county 
^foresaid,  and  the  said  judgment  is  unpaid  and  in  full 
force. 

"  9.  That  if  the  defendants  are  allowed  to  cut  and  remove 
said  timber  trees  they  will  greatly  reduce  and  impair  plain- 
tiffs' security  for  said  judgment  debt  and  inflict  upon  plain- 
tiffs irreparable  damage. 

"  10.  That  there  now  exist  on  said  land  a  mortgage  lien 
and  a  judgment  lien  amounting  to  several  hundred  dollars, 
prior  to  the  said  lien  of  plaintiffs-,  as  plaintiffs  are  informed 
and  believe. 

"  11.  That  plaintiffs  have  commenced  an  action  in  the 
Superior  Court  of  said  county  to  enjoin  defendants  from  cut- 
ting and  removing  said  timber  trees,  and  have  caused  a 
summons  to  be  issued  commanding  the  defendants  to  appear 
at  next  term  of  said  Superior  Court." 

A  judge  at  chambers  granted  an  injunction  pending  the 
action  until  the  hearing  upon  the  merits.  At  the  final  hear- 
ing the  Court  dissolved  that  injunction  and  "  ordered  and 
decreed  that  the  plaintiffs  are  not  entitled  to  have  the  defend- 
ants enjoined  from   cutting  said   timber  trees,"  &c.     The 
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plaintiffs  having  excepted,  appealed  from  that  order  to  this 
Court. 

Mr.  B.  B,  Winbonu  (by  brief),  for  the  plaintiffs. 
Mr.  W.  H.  Day^  for  the  defendants. 

Merrimon,  J.  (after  stating  the  case  as  above).  The  Con- 
stitution (article  10,  §  2)  gives  and  secures  to  every  lesident 
of  this  State  the  right  of  homestead.  If  he  has  land  he  is 
entitled  to  have  a  homestead  therein,  as  allowed,  "  exempt 
frora  sale  under  execution,  or  otiier  tinnl  prMce.-s  obtained  on 
any  debt,"  subjecc  to  certain  specified  exceptions.  The  several 
statutory  provisions  prescribing  how  it  shall  be  valued  and 
laid  off  to  the  owner  thereof  do  not  give  it.  They  serve  the 
purpose  of  ascertaining  the  value  thereof,  locating  it  particu- 
larly and  defining  its  limits.  Neither  the  constitutional  pro-i 
vision  cited,  nor  any  statute,  creates,  defines,  or  limits  an 
estate  in  the  owner  of  the  homestead  in  the  land  embraced 
by  it — he  has,  and  continues  to  have,  such  estate  in  the  lands 
embraced  by  it  as  he  may  have  acquired  from  any  source, 
uuffected  as  to  its  character  or  extent,  save  that  while  the 
homestead  as  allowed  lasts,  it  remains  "  exempt  from  sale 
under  execution  or  other  final  process  obtained  on  any  debt," 
and  it  lusts  during  the  life  of  the  owner  thereof;  and,  after 
his  death,  during  the  minority  of  his  children,  or  any  one  of 
them,  and  the  widowhood  of  his  widow,  unless  she  be  the 
owner  of  a  homestead  in  her  own  righi.  Const.,  art.  10,  §§  2, 
3,5. 

The  condition  and  measure  of  the  estate  of  the  owner  of 
the  homestead,  in  the  land,  is  not  changed  by,  or  because  of, 
the  homest<-ad — the  estate,  unchanged,  continues — the  restric- 
tion, the  limitation  that  distinguishes  the  homestead,  is  upon 
the  right  of  the  judgment  creditor  to  have  the  land  sold  by- 
execution  or  other  proper  final  process  to  satisfy  his  docketed 
judgment,  which   constitutes  his  lien  upon  the  land.     So 
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that,  when  the  owner  sells  his  estate,  whatever  its  condition 
or  mensure,  in  the  land  constituting  his  homestead,  he  sellslit 
subject  to  his  judgment  creditor's  lien,  if  there  be  such  cred- 
itor; but  he  also  sells  the  advantage  that  it  shall  not  be  sold 
at  the  instance  of  the  creditor,  until  the  exemption  "  from 
sale  under  execution  or  other  final  process  obtained  on  any 
debt "  shall  be  over.  It  is  this  exemption  from  sale  that 
distinguishes  the  homestead  from  other  lands  of  its  owner. 
It  susptfuds  an<l  prevents  the  remedy  of  the  creditor  by  exe- 
cution, or  other  final  process,  as  long  as  it  continues.  Mark- 
ham  V.  Hicks,  90  N.  C ,  204 ;  Rankm  v.  Shaw,V4:  N.  C ,  405. 

The  rights  of  the  owner  of  the  homestead,  as  to  it,  are  not 
abrogated  or  essentially  diflftTent  Iroui  his  rigiits  as  to  other 
lands  he  may  own,  except  when  there  are  lieiu  upon  it  that 
cannot  be  enforced  while  it  continues  to  be  liie  ht»mesiead. 
Wheivsuch  liens  exist,  he  is  bound  in  consciei  ce,  and  by  the 
principles  of  justice,  to  use  and  car*-  for  the  h  >mestead  pru- 
dently and  fairly,  in  the  way  and  manner  such  property  is 
enaployed  by  ordinarily  prudent  men,  in  coniinuously,  in  the 
course  of  living  promoting  iheir'just  advantagf^  and  the 
support,  convenience  and  comfort  of  their  families.  What 
the  character  and  extent  of  such  u-e  shall  be,  will  frequently 
depend  on  the  nature  and  condition  of  the  homestt^ad. 

The  purpose  of  the  law  is  to  allow  the  debtor  to  have  his 
homestead— his  home — free  from  sale  under  final  process, 
as  prescribed,  for  the  benefit  of  himself  and  his  family.  It  is 
not  contemplated  or  intended  that  he  shall  arbitrarily  destroy 
its  value,  by  unnecessarily  cutting  the  timber  trees  that  may 
be  on  it,  or  by  pulling  down  and  destroying  the  buildings 
on  it,  so  as  to  disappoint  the  just  rights  and  expectations  of 
the  creditor  having  a  judgment  lien  upon  it.  The  latter, 
when  the  exemption  from  sale  is  over,  shouM  find  the  prop- 
erty— not  exhausted  and  rendered  valueless — but  substan- 
tially as  it  was  when  the  exemption  began,  less  the  loss  and 
depreciation  arising  from  the  reasonable  use  of  it,  and  wear 
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and  tear  of  buildings.  The  law  expresel}'  gives  the  judg- 
ment creditor  a  lien  on  the  homestead.  This  lien  is  not 
meaningless  and  nugatory  ;  it  implies  that  the  creditor  shall 
have  the  property  devoted  to  the  satisfaction  of  his  judg- 
ment debt,  as  far  as  may  be  necessary,  when  and  as  soon  as 
the  exemption  of  it  from  sale  shall  be  over.  The  law  is 
true  and  sincere — it  does  not  thus  create  and  allow  a  lien  in 
favor  of  the  creditor,  and  leave  the  owner  of  the  homestead 
at  liberty  to  destroy  the  property,  and  thus  render  such  lien 
worthless.  As  we  have  seen,  he  is  allowed  to  live  upon  and 
use  it,  but  not  destroy  or  impair  the  substance  of  it,  as 
against  the  creditor  having  a  lien,  nor  for  the  like  reason  will 
the  person  to  whom  he  may  sell  his  homestead  be  allowed 
to  do  so. 

Obviously,  the  creditor  having  such  lien  is  entitled  to 
have  the  property,  to  which  it  attaches,  protected  against 
the  destruction  or  unreasonable  impairment  of  it  prejudicial 
to  that  lien.  As  it  cannot  be  enforced  while  the  exemption 
of  the  property  from  sale  lasts,  the  property  will  be  properly 
protected  during  that  time,  so  thai  the  creditor  may,  in  the 
end,  have  the  benefit  of  his  lien.  A  Court  of  Equity  will 
not  hesitate,  in  a  proper  case,  to  interfere  b^^  injunction,  or  in 
other  proper  way,  for  such  purpose.  Otherwise,  the  creditor 
would  have  no  remedy  during  the  exemption.  Webb  v. 
Boyle,  ()3  N.  C  ,  271 ;  Gordon  v.  Lowiher,  75  N.  C,  193 ;  J5rcw- 
well  V.  Moreheod,  Bus.  Eq.,  20 ;  CaJ*sup  v.  Bates,  11  Conn.,  51. 

In  the  case  before  us,  the  defendant  Britton  was  entitled 
to  his  homestead  in  the  lands  described  in  the  complaint. 
He  sold  the  timber  trees  standing  thereon  to  his  co-defend- 
ant, to  be  cut  down  and  carried  away.  The  plaintiff,  at 
the  time  of  such  sale,  had  a  docketed  judgment  against  the 
owner  of  the  homestead,  which  constituted  a  lien  on  the 
land.  The  owner  had  no  right  to  thus  sell  the  timber  trees, 
simply  for  gain ;  he  could,  lawfully,  only  cut  and  use  such 
of  tl>em  as  were   necessary  for  the  reasonable  use  of  the 
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homestead  property — for  making  repairs,  necessary  houses, 
fences  and  the  like.  To  sell  and  cut  away  all  the  timber 
trees,  for  simple  gain,  was  to  substantially  impair  the  home- 
stead property  subject  to  the  lien,  and  this,  for  the  reason 
stated,  is  not  allowable. 

This  is  not  strictly  an  action  to  prevent  waste,  but  to  pre- 
vent an  injury  in  the  nature  of  waste,  growing  out  of  the 
peculiar  relations  of  the  parties,  brought  about  by  the 
exemption  of  the  property  from  sale  under  final  process, 
until  the  homestead  shall  be  over.  Courts  of  equity  fre- 
quently interfere  in  a  great  variety  of  c.ases,  having  peculiar 
characteristics,  to  prevent  injuries  to  property,  when  the 
courts  of  common  law  cannot  afford  adequate  relief  in  the 
preservation  of  the  same.     Story^s  Eq.  Jur.,  §  912,  et  seq. 

There  is,  therefore,  error.  The  order  denying  the  injunc- 
tion must  be  reversed,  and  an  order  entered  granting  an 
injunction  restraining  the  defendants  from  cutting  the  tim- 
ber trees  on  the  land  for  any  purpose  other  than  necessary 
repairs  and  improvements  thereon. 

Error. 

Davis,  J.  (dissenting).  I  do  not  think  that  His  Honor 
below  erred  in  dissolving  the  plaintiff  *s  injunction,  and  I, 
therefore,  do  not  concur  in  the  opinion  of  my  brethren. 

The  homestead  law  has  been  a  fruitful  source  of  litigation 
in  the  past,  and  I  think  a  new  and  wide  gate  for  additional 
litigation  will  be  thrown  open  when  it  is  understood  that 
the  creditor  has,  in  any  way,  the  right  to  overlook  and  con- 
trol the  extent  and  manner  in  which  the  debtor  shall  use 
his  homestead  in  the  support  and  comfort  of  his  family.  In 
the  absence  of  any  wanton  and  malicious  waste  and  destruc- 
tion of  the  property,  I  think  he  may  make  any  use  of  it  that 
he  may  deem  most  advantageous — not  to  the  creditor — but 
to  himself  and  family,  and  when  so  used  the  Court  has  no 
right  to  molest  or  interfere  with  him. 
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How  can  he  derive  any  benefit  from  land  only  valuable 
for  its  timber  (and  we  know  that  there  are  many  such  tracts 
of  land)  if  he  is  not  allowed  to  sell  a  timber  tree  worth  $1, 
because,  forsooth,  it  will  be  worth  $1  less  to  the  creditor, 
w^hen  the  homestead  falls  in  ?  Such  land  may  be  valuable, 
but  it  is  of  no  value  to  him.  There  is  hardl}^  a  prudent 
man  to  be  found,  who  owns  land  valuable  only  or  chiefly  for 
its  timber,  who  does  not  gladly  avail  himself  of  a  saw-mill 
to  realize  some  advantage  by  the  sale  of  timber ;  and  why 
should  the  owner  of  a  homestead  be  denied  that  right  ? 

It  will  not  do  to  say  that  he  may  use  the  timber  himself, 
to  the  extent  that  it  may  be  necessary  for  building  or  repair- 
ing, or  improving  the  homestead.  Having  nothing  but  the 
land,  which  is  only  valuable  for  timber,  he  could  sell  none 
of  it  to  buy  bread  or  clothing,  or  even  to  buy  nails  or  win- 
dow-glass to  put  in  his  house  ;  aud  to  tell  him,  under  such 
circumstances,  that  he  was  the  owner  of,  or  had  any  interest 
in,  such  land,  would  seem  a  cruel  and  tantalizing  mockery. 

I  confess  my  inability  to  understand  the  nature  of  the 
lien  of  a  judgment  upon  the  homestead.  It  cannot  be,  I 
think,  a  lien  upon  the  land,  or  any  interest  in  the  land,  dur- 
ing the  life  of  the  owner  of  the  homestead,  or  that  of  his 
widow,  or  the  minority  of  his  youngest  child. 

In  Markham  v.  Hicks.  90  N.  C,  204,  the  Chief  Justice  saj-s  : 
^*The  estate  of  the  debtor  remains  after  the  allotment  as 
before,  the  same,  whether  it  be  in  fee,  for  life,  or  for  years. 
It  is  this  estate  in  its  entirety  in  the  exempt  land  which  the 
creditor  is  not  allowed  to  sell  under  final  process  by  the  man- 
date of  the  Constitution,  and  to  which  no  judgment  lien  now 
attaches,  where  the  debt  was  contracted  or  the  cause  of  action 
accrued  since  May  1,  1877.     The  Oode.,  §501,  subsec  4. 

"  It  is  to  be  remembered  that  when  the  Constitution  was 
framed  and  adopted,  no  lien  upon  the  land  was  created  by 
the  rendition  of  a  judgment,  and  it  attached  only  when  the 
execution  issued,  running  back  to  its  icfile  for  a  commence- 
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ment,  and  therefore  the  prohibition  was  a  lull  and  ample  pro- 
tection, not  only  against  a  sale,  but  against  any  lien  upon  the 
exempt  property,  for  there  could  be  no  lien  unless  the  officer 
having  the  final  process  could  sell. 

"  The  General  Assembly,  in  the  enactment  of  The  Code. 
seems  to  have  interpreted  the  Constitution  as  putting  an 
interdict  upon  a  sale  of  the  land  set  aparty  that  is,  of  the 
debtor's  estate  therein,  whatever  it  might  be,  until  the  expi- 
ration of  the  period  of  exemption,  thus  rendering  unneces- 
sary the  incorporation  into  The  Code  of  the  act  of  1870.  A 
glance  at  some  of  its  sections  will  make  this  manifest." 

Without  expressing  any  opinion  upon  the  effect  of  the  act 
of  1885,  ch.  359,  Hmending  section  501,  subsec.  4,  of  The 
Code,  and  as  to  whether  the  Legislature  can,  as  against  a 
homestead  debtor,  give  any  effect  to  a  judgment  which  it 
would  not  have  had  when  the  Constitution  was  adopted,  I 
am  able  to  see  how  a  lien  may  relate  back  to  the  date  of  its 
teste;  but  I  find  some  difficulty  in  understanding  how  the 
lien  of  a  judgment  may  reach  forward  to  the  termination  of 
the  homestead  interest,  and  by  so  doing  give  it  a  present 
validity  and  effect,  to  deprive  the  owner  of  the  homestead  of 
the  right  to  do  that  which,  but  for  the  judgment,'^he  might 
do.  The  judgments  and  liens,  as  to  the  rights  of  the  owner 
of  the  homestead,  it  seems  to  me,  can  have  no  force  as  against 
the  homestead  debtor,  but  are  perfectly  dormant  as  to  him^ 
being  deprived  of  all  vitality  by  the  power  of  the  Constitu- 
tion, though  they  may  spring  into  life  as  soon  as  the  home- 
stead interest  expires,  and  take  effect  then,  in  the  order  of 
priority.  The  judgment  can  give  the  creditor  no  vested 
right  to  the  homestead,  nor  any  right  of  any  kind  except  in 
subordination  to  the  absolute  and  untrammeled  right  of  the 
owner  of  it,  to  use  it  in  any  way  he  may  choose  for  the  sup- 
port and  comfort  of  himself  and  family.  The  judgment 
creditor  is  in  no  sense  like  a  remainderman  or  reversioner. 
He  cannot  bring  "the  old  action  of  waste,"  as  it  was  at  com- 
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mon  law,  nor  is  he  embraced  in  Hny  one  of  the  classes  "  for 
and  against  whom  an  action  of  waste  lies"  under  The  Code, 
§§  t>25,  U  seq. 

If  an  action  of  waste  would  lie,  I  think  neither  the  old 
remedy  by  injunction  and  sequestrntion,  nor  any  one  of  the 
provisions  given  by  section  338  of  The  Code,  can  \^  invoked, 

(f  it  can  be  said  that  the  cutting  and  selling  the  timber 
by  the  owner  of  the  homestead,  though  conducive  and  per- 
haps necessary  to  the  support  and  comfort  of  himself  and 
family,  irapairs,  pro  tantOy  the  security  of  the  creditor,  so 
would  tlie  coniinnous  and  excessive  cultivation  of  a  fertile 
field  or  lot  exhaust  it  and  render  it  barren,  but  it  will  hardly 
be  insisted  that  this  is  a  matter  with  which  the  creditor 
could  interpose  It  would  be  damnum  absque  iitjuria.  The 
rights  of  the  debtor  are  fixjed  by  the  Constitution,  and  are 
absolute,  and  cannot  be  limited  by  legislation,  nor  can  the 
homestead,  in  my  opinion,  be  taken  in  mstodia  legis,  or  its 
use  for  the  support  and  comfort  of  the  debtor  be  in  any  way 
disturbed  by  legal  process.  He  can  in  no  way  be  considered 
as  a  mortgagor  or  tenant  for  life,  any  more  than  the  creditor 
can  be  likened  to  a  mortgagor  or  remainderman  or  rever- 
sioner. If  he  has  an  estate  in  fee,  it  so  remains  after  the 
allotment  of  the  homestead  as  before,  the  only  difference 
being,  that  as  to  the  homestead  the  creditor  can  acquire  no 
rights,  and  as  to  the  estate  after  the  termination  of  the  home- 
stead the  debtor  can  make  no  disposition  as  against  the 
judgment  creditor. 

If  the  creditor  has  the  right  to  enjoin  !  he  debtor  from  cutting 
down  and  selling  timber,  why  may  he  not  have  a  receiver  ap- 
pointed to  take  and  invest  the  proceeds — first,  for  the  use  of  the 
debtor  during  the  continuance  of  the  homestead,  and  ttien 
to  be  paid  to  the  creditor?  No  one  would  entertain  such  a 
proposition  for  a  moment,  and  yet  it  gives  the  debtor  some 
benefit,  and  would  be  far  more  just  and  equitable  than  to 
compel  him  to  ab3tain  from  reaping  any  advantage  from-  his 
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forest  land,  because  it  may  blight  the  expectations  of  the 
creditor,  looking  forward  to  the  time  when  the  timber  shall 
become  valuable  to  him. 

In  Poe  V.  Hardie,  65  N.  C,  447,  it  is  snid  "the  estHte  in 
the  homestead  as  created  bv  the  Constitution  is  a  deterniin- 
able  fee,  and  the  tenant  was  not  'impeachable  for  waste,' 
even  before  the  act  of  1870.  That  act  was  intended  to  pro- 
tect the  owner  of  a  homestead  against  any  vexatious  litiga- 
tion  which  might  be  instituted  by  the  }>urchaser  of  a  rever- 
sionary interest." 

Thompson  on  Homestead  and  Exemptions,  referring  to 
the  various  questions  that  have  been  presented  in  regard  to 
the  nature  of  "the  estate  of  homestead,"  savs: 

"These  questions  have  all  under  the  various  phases, 
addressed  themselves  to  the  courts.  It  would  semi,  upon 
principle,  that  they  are  questions  with  which  the  creditor 
can  have  nothing  to  do."    Section  165. 

Again,  it  is  said,  §  635 :  "Although  some  courts  treat  the 
homestead  as  an  iniermediate  estate  in  the  land,  the  creditor 
cannot  seize  and  se  1  the  reversion.  If  it  were  otherwise, 
(quoting  the  authority  of  *  a  learned  Court ')  *  *  *  by 
depriving  the  debtor  of  all  use  of  the  home-tead  except  the 
mere  occupation  of  it,  a  creditor  might  contribute  largely  to 
such  a  state  of  things  that  would  drive  him  from  the  home- 
stead to  ihe  poor-house." 

In  Markham  v.  HickSy  90  N.  C ,  204,  I  can  find  nothing  in 
conflict  with  what  was  said  in  Poe  v.  Hardie^  so  far  as  it  relates 
to  the  question  before  us.  The  Chief  Justice  said :  "  The 
correct  view  of  the  Constitution  and  the  subsidiary  statutes 
is  taken  and  expressed  by  Bynum,  J.,  in  Bank  v.  Green,  78 
N.  C,  247 :  '  Their  legal  effect  is  simply  to  protect  the  occu- 
pant in  the  enjoyment  of  the  land  set  apart  as  a  homestead^ 
unmolested  bv  creditors.'" 

If  the  law  will  not  allow  the  reversion  to  be  sold,  because, 
as  declared  by  this  Court,  its  purpose  is  that  the  owner  of 
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the  homestead  bhall  not  be  harassed  or  vexed  by  a  puf^ 
chaser  who  will  become  a  reversioner,  ought  the  Court  to 
allow  that  purpose  to  be  defeated  by  permitting  biuj  to  be 
harassed  and  vexed  by  one,  or  it  may  be  a  d(.zen,  judgment 
creditors  ?  Ought  the  Court  to  allow  a  judgment  creditor  to 
do  just  what  it  was  intended  there  should  be  no  purchaser 
to  do  ?  Can  it  invest  a  creditor  with  a  power  denied  to  a 
purchaser? 

But  even  conceding  that,  in  a  proper  case,  the  plaintiff 
would  be  entitled  to  the  extraordinary  relief  asked,  I  do  not 
think  that  the  allegations  of  the  complaint  are  sufficient  ta 
entitle  him  to  it. 

It  is  true,  that  the  complaint  alleges  that  the  plaintiff  has 
a  docketed  judgment  of  $50.30,  wnth  interest  from  January, 
1887,  and  $1.65  costs,  against  the  defendant  Britton,  and 
that  there  exists  prior  liens  "  amounting  to  several  hundred 
dollars;"  that  the  land  contains  200  acres,  "not  worth  to 
exceed  $1,000 ;''  that  "  a  good  portion  of  said  land  is  cleared 
and  in  a  state  of  cultivation,  while  the  other  portion  is  valu- 
able chiefly  and  principally  for  its  timber  trees;"  that  the 
defendant  Britton  has  sold  the  timber  trees  to  the  defend- 
ant Pittman,  who  is  cutting  and  removing  them,  which,  if 
allowed,  "  will  greatly  reduce  and  impair  the  plaintiff's 
security  for  said  judgment  debt,  and  inflict  upon  plaintiff 
irreparable  damage."  The  amount  of  liens  on  the  land  is 
left  indefinite,  and  it  does  not  appear  that  the  timber,  if  sold, 
will  not  leave  the  land  amply  sufficient  to  pay  the  debts,  or 
that  defendant  Pittman  is  insolvent.  It  does  not  allege  that 
the  value  of  the  land,  for  its  ordinary  use,  will  be  impaired, 
or  that  all,  or  how  much  of  the  timber,  is  being  cut  and  sold, 
or  that  a  sufficiency  will  not  be  left  for  building,  rejiairs, 
&c. — that  is, /or  house-botey  plow-bote,  fire-bote,  hedge-hole,  &c. 

Facts  should  be  stated  from  which  the  Court  can  see,  if 
true,  that  the  damage  is  irreparable,  and  I  think  this  has 
not  been  done. 
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Counsel  for  the  plaintiff  refers  to  chapter  401,  Acts  of  1885, 
which  enacts:  "  That  in  an  application  to  enjoin  a  trespass  on 
land,  it  shall  not  be  necessary  to  allege  the  insolvency  of  the 
defendant,  when  the  trespass  complained  of  is  continuous  in 
its  nature,  or  is  the  cutting  or  destruction  of  timber  trees." 

Are  the  defendants  such  trespassers  "on  land"  as  the 
statute  contemplates?  There  is  no  allegation  that  they  are 
trespassers  on  land  at  all. 

I  know  of  no  precedent  in  this  State,  or  elsewhere,  where 
the  constitutional  provision  is  like  ours,  for  such  an  interfer- 
ence with  the  right  of  the  owner  ol  a  homestead  to  use  it  as 
he  may  think  most  conducive  to  the  comfort  and  support  of 
himself  and  family,  and  I  do  not  concur  in  making  one. 

In  the  earlier  days  of  the  homestead  law  in  this  State,  it 
seems  to  me  that  the  judicial  pendulum  lost  its  equilibrium, 
and,  swayed  by  a  benevolent  sentiment  prompted  by  the 
impoverished  condition  of  the  State,  it  was  greatly  on  the  side 
of  the  homestead  debtor.  Having  a  Constitution  which 
guarantees  the  unmolested  right  to  a  homestead,  where  its 
owner  is  denied  the  right  to  use  it  in  any  way  that  may  best 
contribute  to  his  support  and  comfort  without  being  molested> 
harassed  and  vexed  by  creditors  in  regard  to  the  manner  in 
which  he  shall  use  it,  it  seems  to  me  that  the  pendulum  is 
swinging  in  the  other  direction. 

Shepherd,  J.  (concurring).  If  any  question  is  well  set- 
tled in  this  State,  it  is,  that  all  of  the  lands  of  a  debtor,  the 
homestead  inclusive,  are  subject  to  the  lien  of  a  docketed 
judgment.  Ch.  358,  Acts  1885 ;  Rankin  v.  Shaw,  94  N.  C, 
405.  It  is  unnecessary  that  there  should  be  a  levy.  Mil- 
ler V.  Miller,  89  N.  C.  402 ;  Mebane  v.  Layton,  ibid.,  396. 

Whatever  may  be  said  as  to  the  effect  of  the  general  lien 
of  a  docketed  judgment  in  other  States,  our  decisions  place 
it  on  the  same  footing,  so  far  as  its  binding  effect  upon  the 
102—12 
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land  is  concerned,  as  if  a  levy  had  been  actually  made. 
Sawyers  v.  Sawyers,  93  N.  C,  321 ;  Lyile  v.  Lytle,  i^4  N.  C,  683 ; 
Lee  V.  Eure,  93  N.  C,  5 ;  MiUer  v.  Miller ,  8api*a,  Such  a  lien 
is,  therefore,  a  "  charge  "  upon  the  lands  of  the  debtor,  and 
"  in  the  same  waj^  as  if  he  had  charged  them  in  writing 
under  his  hand"  Rapalje  and  Lawrence's  Law  Diet.  Its 
holder  is  recognized  in  a  court  of  equity  as  a  proper  and 
necessarj'  party,  with  a  mortgagee  and  other  incumbrancers 
in  the  adjustment  of  priorities,  and  the  administration  of 
other  equities  between  persons  interested  in  the  property. 
Adams*  Eq.,  145 ;  Hinton  v.  Adrian,  86  N.  C,  61 ;  Wilscn  v. 
Paiton,  87  N.  C,  318 ;  Lockhart  v.  Beli,  90  N.  C,  499.  It 
is  a  rested  right.  If,  then,  the  judgment  creditor  has  a  charge 
upon  the  land,  why  should  he  not  be  entitled,  as  are  others 
having  charges,  to  the  aid  of  the  Court,  in  preventing  the 
impairment  of  his  security  by  the  arbitrary  acts  of  the 
judgment  debtor.  But  it  is  said  that  the  extension  of  such 
relief  to  a  judgment  creditor  will  be  a  fruitful  source  of  liti- 
gation. This  should  be  addressed  to  the  General  Assembly, 
which  has  seen  fit  to  restore  the  lien  of  a  docketed  judgment. 
Ch.  359,  Acts  1885.  Again,  it  is  said,  that  the  act  restoring 
this  lien  mav  be  unconstitutional.  I  search  in  vain  to  find 
any  authority  for  such  a  proposition  The  Constitution 
simply  says  that  the  homestead  shall  "  be  exempt  from  sale 
under  execution,  or  other  final  process."  Art.  10,  §2  It 
does  not  say  that  it  shall  be  exempt  from  a  lien.  The 
validity  of  such  a  lien  is  recognized  in  Wilson.v,  Pattoti,  and 
Ilinson  v.  Adrian,  supra,  and  it  is  not  an  open  question  in 
this  State.  It  is  also  asked,  how  can  the  debtor  derive  any 
benefit  from  land  only  valuable  for  timber?  This  forcible 
suggestion  loses  its  power  when  applied  to  a  case  like  this, 
"  where  a  good  portion  of  the  land  is  cleared  and  in  a  state 
of  cultivation."  It  is  also  urged,  that  in  Markham  v.  Hicka^ 
90  N.  C,  204,  it  is  said  that  "  it  is  this  estate  in  \\a  entirety^ 
which  the  creditor  is  not  allowed  to  sell.     A  very  cursory 


FEBRUARY  TERM,  1889.  179 

Jones  v.  Bkitton. 

examination  of  that  case  will  show  that  it  refers  not  to  the 
manner  of  using  the  exempted  land,  but  simply  to  the  sale 
of  what  is  called  the  "  reversionarj'^  interest." 

Again,it  isargued  that  a  judgment  creditor  can  not  bring  an 
action  of  waste.  No  one  pretends  that  he  can,  as  he  is  neither  a 
reversioner  nor  a  remainderman,  but  having  a  c/iarpe  upon  the 
land,  he  has  a  right  to  invoke  the  aid  of  a  court  of  equity  in 
certain  cases  to  prevent  the  impairment  of  his  security.  This 
is  so  well  settled  as  to  charges  generally  that  it  is  unnecessary 
to  cite  in  support  of  it  the  various  works  on  equity  jurispru- 
dence.    That  equity  has  interfered  to  protect  the  lien  of  a 
judgment  creditor  will  be  seen  by  reference  to  Webb  v.  Boyle, 
63  N.  C,  271  ;  High  on  Injunctions,  §  252,  and^the  case  from 
Connecticut  cited  in  the  opinion  of  the  Court  by  Justice 
Merkimon.     But  it  is  said  that  Thompson,  in  his  work  on 
Homesteads,  remarks  (§  165)  that "  these  questions  have  all, 
under  various  phases,  addressed  themselves  to  the  courts.     It 
would  seem,  upon  principle,  that  they  are  questions  with 
which  the  creditor  can  have  nothing  to  do."     What  questions  ? 
A  glance  at  the  chapter  (which  is  entitled  "Of  the  estate  or 
interest  in  lands  and  goods  necessary  to  support  an  exemp- 
tion ")  will  show  that  the  questions  are,  whether  a  debtor  can 
have  his  homestead  assigned  in  equitable  estates  for  years, 
in  remainder,  etc.;  and  yet  this  is  cited  as  authority  as  to  the 
manner  in  which  the  homestead  shall  be  used  when  assigned. 
Equally  inapplicable  to  the  question  before  us  is  §  635  of  the 
same  work,  which  relates  to  the  sale  of  the  "  reversion  "  only. 
It  is  confidently  asserted,  however,  that  a  homestead  is  "  a 
determinable  fee,"  and  that  the  homesteader  is  not  impeach- 
able for  waste,  and,  therefore,  cannot  be  enjoined  in  a  case 
like  this. 

Even  if  the  homestead  were  a  "determinable  fee,"  if  it 
Iiad  a  charge  upon  it,  it  would  be  as  much  subject  to  the 
supervision  of  a  court  of  equity  as  if  the  charge  were  upon 
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other  estates,  whether  for  years,  for  life,  or  in  fee.  So  the 
question  as  to  whether  the  homestead  is  a  determinable  fee 
has  nothing  whatever  to  do  with  the  decision  of  this  case. 
But  the  definition  affords  a  striking  illustration  of  the  almost 
bewildering  confusion  of  terms,  which  has  grown  out  of  the 
word  "  homestead." 

Another  illustration  is  presented  by  the  use  of  the  words 
"  reversionary   estate,"    when  there   can    lechnically  be   no 
"  reversion  "  in  the  case  of  a  homestead,  for  the  estate  has 
never  been  changed.     It  is  hard  to  understand  how  the  words 
in  the   Constitution,  to  the  effect  that  a  certain  parcel   of 
land  shall  not  be  sold  upon  final  process  for  a  limited  period, 
can  be  made  the  basis  upon  which  to  erect  estates  and  create 
reversions.      These  words  in  the   Constitution  amount  to 
nothing  more  or  less  than  a  stay  of  execution  for  the  period 
mentioned,  and  the  "  inadvertent  "  assumption,  that  a  new 
estate  is  conferred  upon  the  judgment  debtor,  is  swept  away 
by  the  convincing  logic  of  Bynum,  J.,  in  Bank  v.  Green^  78 
N.  C,  247,  approved  by  our  present  Chief  Justice  in  deliver- 
ing the  opinion  in  Markham  v.  Hicks,  90  N.  C,  204,  and 
Rankin  v.  Shaw^  94  N.  C,  405.    Judge  Bynum  says  that  "the 
homestead  has  been  called  a  determinable  fee,  but  as  we 
have  seen  that  no  new  estate  has  been  conferred  upon  the 
owner  and  no  limitation  upon  his  old  estate  imposed,  it  is 
obvious  that  it  would  be  more  correct  to  say  that  there  is 
conferred   upon  him  a  determinable  exemption  from   the 
payment  of  his  debts,  in  respect  to  that  particular  property 
allotted  to  him."     Now,  if  the  homestead  provision  confers 
no  new  estate  upon  the  judgment  debtor,  but  simply  exempts 
it,  not  from  a  lien,  but  from  sale  upon  final  process  for  a 
limited  period,  why,  I  ask  again,  should  the  lien — the  charge 
conferred  by  a  docketed  judgment— be  alone  exempted  from 
the  protective  power  of  a  court  of  equity  ?    I  am  clearly  of 
the  opinion  that  there  is  nothing  in  the  Constitution  or  the 
laws  which  warrants  such  an  exception. 
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But,  while  I  think  that  a  judgment  creditor,  in  a  proper 
case,  is  entitled  to  this  protection,  I  would,  by  no  means,  be 
understood  as  assenting  to  any  inference,  which  may  be 
improperly  made,  that  the  judgment  debtor  is  to  be  assimi- 
lated, in  respect  to  the  use  of  the  property,  to  tenants  for  life. 
In  my  opinion,  he  has  a  right  to  commit  the  most  injurious 
acts  of  waste,  and  he  is  not  to  be  molested  so  long  as  he 
leaves  enough  (though  it  be  but  the  bare  land)  to  satisfy  the 
lien.  Nay,  he  may  even  impair  the  security,  if  he  does  it 
in  a  pmderU  use  of  the  property,  for  the  purposes  of  which i 
it  is  alone  susceptible  of  being  used,  such  as  the  use  of  min- 
ing lands,  shingle  swamps,  and  even  land  valuable  only  for 
timber.  I  think  the  principles  we  have  laid  down  are  appli- 
cable to  the  present  case.  Here,  it  is  admitted  that  the 
security  will  be  impaired,  that  the  land  is  not  alone  valua- 
ble for  timber,  but  that  a  good  portion  of  it  is  cleared  and 
in  a  state  of  cultivation,  and  that  the  defendant  has  sold  the 
timber  trees,  and  is  about  to  remove  them.  Ordinarily,  it  is 
necessary  that  the  facts  should  be  set  out,  in  order  that  the 
Court  may  see  whether  irreparable  injury  will  be  done.  This, 
I  conceive,  is  wholly  unnecessary,  where  the  allegation  of 
irreparable  injury  is,  as  in  this  case,  admitted.  .  In  the 
administration  of  this  preventive  remedy  by  the  Court,  each 
case  must  be  governed,  of  course,  by  its  peculiar  circum- 
stances, and  it  is,  therefore,  diflBcult  to  lay  down  any  general 
rule  of  application.  I  think  the  facts  in  this  case  entitle 
the  plaintiff  to  the  injunction,  as  prayed  for. 

Avery,  J.  (dissenting).  I  regret  that,  after  patient  con- 
sideration of  the  argument,  and  investigation  of  every 
phase  of  the  subject,  I  feel  constrained  to  dissent.  My  con- 
olusions  are  embodied  in  two  propositions,  each  of  which  I 
shall  discuss  as  briefly  as  the  importance  of  the  questions 
involved  will  permit: 
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1.  If  the  homestead  is  to  be  treated  as  an  estate,  with  all 
of  the  incident,  rights  and  liabilities  on  the  part  of  the 
owner  that  the  law  attaches  to  other  analogous  estates,  the 
owner  is  not  impeachable  for  waste,  and  if  a  Court  can 
enjoin  him  from  injury  to  the  land  at  all,  it  can  interfere 
only  when  the  waste  is  wanton,  malicious  or  extravagant, 
and  not  simply  because,  in  the  enjoyment  of  the  profits,  he 
may  be  doing  permanent  injury  to  the  land,  and  thereby  les- 
sening the  security  of  the  judgment  creditor. 

The  homestead  right  was  engrafted  on  our  system  of  laws 
in  North  Carolina  to  meet  a  distressing  emergency.  Our 
people  were  overwhelmed  with  debt,  incurred  before  their 
slaves  were  emancipated,  and  their  stocks  had  become  worth- 
less. The  liability  remained  when  their  property  was 
destroyed.  The  unconstitutional  stay  laws,  and  the  attempt 
to  make  the  homestead  provision  retroactive,  sufficiently 
evince  the  fact  that  the  law-makers  were  exponents  of  a 
popular  sentiment,  which  demanded  a  temporary  suspension 
of  sales,  and  a  present  and  future  provision  of  a  home, 
whose  boundary  line  those  armed  with  execution  or  other 
process  for  the  collection  or  even  security  of  debts  could 
never  cross.  Where  the  meaning  of  the  framers  of  our  Con- 
stitution of  1868  may  be  left  in  doubt,  by  reason  of  any 
ambiguity  of  the  terms  in  which  it  is  expressed,  we  are  at 
liberty  to  consider  the  circumstances  that  surrounded  them 
in  interpreting  its  provisions. 

This  principle  of  construction  will  apply  with  equal  force, 
however  we  may  settle  the  vexed  question,  whether  the 
homestead  is  to  be  considered  as  an  estate,  or  only  a  personal 
right  of  exemption,  attaching  to  the  land  first,  when  the 
creditor  is  armed  with  authority  to  subject  it  to  sale.  Upon 
this  point  opinions  of  this  Court,  delivered  at  different 
times,  are,  apparently,  conflicting. 

In  Poe  V.  Hardie,  65  N.  C,  417,  the  Court  says:  "The 
estate  in  the  homestead,  as  created  by  the  Constitution,  is  a 
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determinable  fee,  and  the  tenant  was  not  impeachable  for 
waste  even  before  the  passage  of  the  act  above  referred  to 
(the  act  of  1870,  forbidding  sale  of  the  reversionary  interest 
till  the  termination  of  the  homestead  right).  That  act  was 
ihtended  to  protect  the  owner  of  a  homestead  from  any  vex- 
atious litigation,  which  might  be  instituted  by  the  purchaser 
of  a  reversionary  interest." 

In  Bank  v.  Green,  78  N.  C,  247,  it  is  said :  "  The  home- 
stead has  been  called  a  determinable  fee,  but  as  we  have 
seen  that  no  new  estate  has  been  conferred  upon  the  owner, 
and  no  limitation  upon  his  old  estate  imposed,  it  is  obvious 
that  it  would  be  more  correct  to  say,  that  there  is  conferred 
upon  him  a  determinable  exemption  from  the  payment  9f 
his  debts  in  respect  to  the  particular  property  allotted  to 
him." 

In  Littlejohn  v.  Egerioriy  77  N.  C,  379,  Chief  Justice  Pear- 
son, for  the  Court,  says :  "  A  condition  is  a  quality  annexed 
to  land,  whereby  an  estate  may  be  defeated.  A  homestead 
is  a  quality  annexed  to  land,  whereby  an  estate  is  exempted 
from  sale  under  execution  for  debt."  The  laws  enacted  to 
make  the  provisions  of  the  Constitution  operative  (Bat.  Rev. 
ch.  55,  §§  26  and  27)  designate  the  interest  after  the  ter- 
mination of  the  life  estate  as  a  reversionary  interest. 

In  Keener  v.  Ooodaon,  89  N.  C,  273,  it  is  said  that  the 
assignment  of  a  homestead  has  no  other  effect  than  to  attach 
to  his  existvng  estate  a  quality  of  exemption  from  sale  under 
execution. 

After  a  sale  of  the  reversion,  or  a  conveyance  by  the  owner, 
vdth  joinder  of  the  wife,  of  an  allotted  homestead,  or  the 
sale  by  a  childless  widow  of  her  homestead  interest  allotted 
to  her  in  her  husband's  land,  the  idea  that  there  are  two 
existing  estates  in  the  land  is  not  unreasonable. 

Prior  to  the  passage  of  the  act  exempting  the  reversionary 
interest  from  sale,  there  were,  doubtless,  many  sales  of  the 
reversionary  interest  in  the  land — to  take  effect  in  enjoyment 
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after  the  expiration  of  a  life  or  lives  in  being  (the  life  of  the 
husband  or  the  lives  of  husband  and  wife)  and  possibly  after 
twenty-one  years.  When  our  law- makers  called  the  inter- 
ests that  were  then  being  sold  on  the  first  Monday  of  every 
month,  at  every  court-house  in  the  State,  reversionary  inter- 
ests, they  certainly  adopted  a  term  that,  according  to  its 
definition,  more  nearly  described  the  interest  that  purchasers 
were  acquiring  than  any  other  term  known  to  the  law.  "  A 
reversion  is  the  remnant  of  an  estate  continuing  in  the 
grantor  undisposed  of,  aft^r  the  grant  of  a  particular  interest 
It  differs  from  a  remainder.  It  arises  by  act  of  law,  a  remain- 
der by  act  of  the  parties."  2  Bl.  Com.,  175.  The  act  referred 
to  proceeds  upon  the  idea  that  the  particular  estate  was 
dedicated  to  the  use  of  the  debtor  and  his  family,  under  the 
provisions  of  law,  while  the  reversionary  estate  or  interest 
remained  in  the  debtor  subject  to  the  lien  of  any  judgment 
that  might  be  docketed  in  the  county  where  the  land  lies. 
This  Court  approves  of  that  view  of  the  matter  in  holding 
that  it  is  not  necessary  that  the  wife  should  join  the  husband 
in  a  conveyance  of  such  reversionary  interest.  Jeakitis  v. 
Bobbitt,  77  N.  C,  385. 

On  the  other  hand,  where  the  reversionary  interest  was 
sold  before  the  act  of  1870  was  passed,  an  interest  that  had 
been  carved  out  of  the  whole  fee,  and  dedicated  bv  law  to 
the  use  of  the  family,  remained  unsold.  It  might  continue 
during  the  life  of  a  husband  or  the  widowhood  of  his  wife, 
and  twenty-one  years  in  some  instances.  Shall  we  call  it  a 
quality  of  exemption?  When  husband  and  wife  joined,  wiih 
privy  examination  of  the  latter,  in  conveying  all  the  interests 
they  had  power  to  convey  in  the  husband's  only  tract  of 
land,  worth  less  than  a  thousand  dollars,  and  subject  to  the 
lien  of  a  judgment,  Justice  Ashe  says  for  this  Court  (in 
Adrian  v.  Shaw,  82  N.  C,  474),  that  their  bargainee  "  acquired 
a  good  and  defeasible  title  for  the  life,  at  least,  of  Jackson, 
against  the  creditors  of  Jackson,  notwithstanding  he  may 
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since  have  removed  from  the  State."  The  same  case  was 
before  the  Court  again  (84  N.  C,  832),  when  the  Court  refused 
to  overrule,  and  adhered  thereby  to  the  idea  that  the  grantee 
of  Jackson  took  a  life  estate,  as  that  was  the  only  point 
involved  in  either  appeal.  When  the  owner  sold  the  life 
estate,  as  then  decided,  he  still  held,  subject  to  the  lien  of 
docketed  judgments,  all  of  the  fee  simple  that  remained  after 
a  life  estate,  and  an  interest  that  was  carved  out  of  the  whole 
estate  by  act  of  law,  and  kept  in  the  grantor,  though  he  was 
trying  to  alien  the  fee  simple.  The  estate  remaining  in 
Jackson  fills  exactly  the  definition  of  a  reversion.  It  did 
remain  in  him,  subject  to  the  lien,  because  t!ie  sale  under 
execution,  without  assignment  of  tl»e  homestead,  was  void. 
Lambert  v.  Kinney,  74  N.  C,  348;  LiMlejohn  v.  EjerUyn,  supra; 
Arnold  v.  EHv<,  92  N.  C,  162. 

It  has  been  contended,  not  without  reason,  tlierefore,  that 
such  an  interest  was  a  determinable  fee,  and  ( for  the  same 
reason  that  operated  in  the  case  of  tenant  in  tail  after  pos- 
sibility of  issue  extinct)  because  the  tenant  once  had  an 
estate  of  inheritance.  2  Bl.  Com.,  124-5,  §  167.  If  we  con- 
strue the  Constitution  as  marking  out  two  estates  as  soon  as 
the  land  becomes  liable  to  sale  under  a  lien,  the  ''  home- 
steader "  is  not  impeachable  for  waste,  on  the  one  hand,  and 
on  the  other,  the  only  adjudicated  case,  outside  of  our  own 
State,  cited  and  relied  on  to  sustain  the  opinion  of  the  Court 
in  this  case,  is  Camp  v.  Boies,  11  Conn  Reports,  51,  and  in  that 
opinion  (on  page  57)  Chief  Justice  Williams  says:  "  Even 
s.  tenant  in  tail,  wiihovi  impeachment  of  waste,  has  been 
restrained  from  waiito^n,  molidous  or  extravagant  waste,^'  and 
in  support  of  that  proposition,  cited  four  Chancery  cases, 
decided  in  the  English  Court:  Vane  v.  Barnard,  2  V'ernon, 
739;  Packingham^s'  Case,  3  Atkyns,  217;  Strathmorev.  Botves, 
2  Brown's  Ch.  Reports ;  Chambtrlayne  v.  Dummer,  3  Brown's 
Ch.,  549. 
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An  examination  of  these  authorities  brings  out  the  judi- 
cial history  of  the  efforts  to  restrain  tenants  not  impeacha- 
ble, and  those  liable  for  waste,  and  shows  how  the  principle 
stated  in  Camp  v.  Bates,  and  that  announced  by  this  Court 
in  Orawley  v.  Timberlake,  2  Ired.  Eq.,  460,  was  established. 
In  the  English  and  American  courts  it  has  been  held  that 
no  tenant  for  life,  not  liable  for  waste,  could  be  restrained 
by  the  courts  at  the  instance  of  the  remainderman  or  rever- 
sioner, unless  it  was  shown  that  the  waste  was  wanton, 
malicious  or  extravagant.  In  England  the  rule  was  held  to 
apply  where  the  life  tenant  maliciously  injured  or  destroyed 
houses  or  ornamental  shade  trees,  whether  transplanted  or 
left  standing  for  shade  along  avenues  or  parks,  but  it  was 
expressly  held  that  such  tenants  by  virtue  of  their  exemp- 
tion from  liability  for  waste,  could  cut  ad  libitum  forest  trees 
for  timber,  as  will  appear  by  reference  to  the  cases  cited 
supra. 

"  A  tenant  for  life,  without  impeachment  for  waste,  may 
fell  trees  fit  for  the  purpose  of  timber,  though  young  and 
not  such  as  would  be  felled  in  a  course  of  husband-like 
mauagemeut  of  the  estate  {Barges  v.  Lamb,  16  Ves.,  174-177); 
but  he  will  be  restrained,  though  having  the  legal  right  so 
to  do,  from  what  has  been  termed  malicious,  extravagant  or 
wanton  waste;  for  instance,  the  total  destruction  of  a  wood 
or  coppice.  So  he  will  be  restrained  from  cutting  down  trees 
planted  or  left  standing  for  ornament,  but  not  merely  because 
they  may  be  really  ornamental."  Spencer's  Eq.  Jur.,  pages 
570  to  573 ;   Williavis  v.  Williams,  15  Ves.,  427. 

This  rule  applied  to  tenants  for  life,  who  held  with  an 
express  grant  in  the  deed  of  exemption  from  waste,  and  also 
to  tenant  in  tail  after  possibility  of  issue  extinct,  or  one  who 
held  a  determinable  fee,  because  the  two  last  naentioned 
might  have  had  an  estate  of  inheritance.  Bisham's  Princi- 
ples of  Equity,  §  434 ;  Cooke  v.  Whaley,  1  Eq.  Ab.,  400 ; 
Pom.  Eq.  Jur.,  §  1348,  note  3. 
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In  Davis  v.  Gilliam^  5  Ired.  Eq.,  308,  this  Court,  recognized 
the  reason  of  the  rule  also,  in  holding  that  "the  husband 
was  dispunishable  for  waste,  because,  while  in  possession  he 
was  tenant  for  life  in  his  own  right,  but  was  seized  with  his 
wife  in  fee  in  her  right." 

The  ordinary  life  tenant,  liable  for  waste,  is  allowed,  with- 
out restraint,  to  clear  as  much  of  the  timbered  land,  on  his 
estate,  for  cultivation  as  a  prudent  owner  in  fee  simple  would, 
and  sell  the  timber  that  grew  on  that  part.  Orawley  v.  Tim- 
berlake,  2  Ired.  Eq.,  460;  Bavin  v.  Gilliam,  supra. 

The  rule  laid  down  in  the  opinion  of  the  Court  gives  the 
defendant  in  this  action  harder  measure  than  is  meted  out 
to  an  ordinary  life  tenant,  in  confining  his  right  to  cutting 
trees  "  necessary  for  the  reasonable  use  of  the  homestead 
property,  for  making  repairs,  necessary  houses,  fences  and 
the  like."  As  has  been  well  suggested  by  Justice  Davis,  it 
would  be  just  and  reasonable,  now  that  timber  trees  are 
everywhere  being  converted  into  timber  for  market,  and  so 
many  new  industries  are  springing  up  to  consume  the  product 
from  the  saw-mills  that  are  being  planted  in  almost  every 
forest,  to  allow  even  ordinary  life  tenants  more  latitude  in 
disposing  of  trees.  If  the  owner  of  a  homestead,  however 
his  right  may  be  designated,  is  denied  by  the  courts  the  priv- 
ilege of  cutting  fifty  dollars'  worth  of  timber  from  a  home- 
stead worth  nine  hundred  dollars,  even  for  the  purpose  of 
paying  off  a  judgment  for  fifty  dollars,  then  his  condition 
would  be  better  if  the  Court  would  go  further,  and  appoint 
a  receiver  to  sell  the  timber  and  apply  the  proceeds  in  dis- 
charge of  liens.  Such  a  remedy  would  better  accord  with 
the  idea  that  the  defendant  in  this  case  is  still  the  owner  of 
an  estate  in  fee  simple  and  liable  to  a  charge.  It  is  more 
just  and  reasonable  that  the  charge  should  be  satisfied  out 
of  the  proceeds  of  the  sale  of  trees  than  held  till  the  expi- 
ration of  the  so-called  exemption,  and  then  used  to  buy  the 
laud  and  trees  usque  ad  ccelum.     The  law,  as  applied  in  this 
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case,  calls  the  "  homesteader  "  an  owner  in  fee  entitled  to  the 
privilege  of  exemption,  but  declares  his  home  subject  to  a 
lien — that  is,  a  charge — and  operates  so  as  to  give  the  holder 
of  the  lien  the  power  to  prevent  his  selling  his  pine  trees 
suitable  for  timber,  as  any  other  tenant  in  fee  would  do. 
Truly,  it  would  seem,  that  the  Constitution  has  promised 
bread  and  the  Courts  have  given  a  stone,  if  this  new  depart- 
ure in  the  wav  of  constitutional  construction  has  come  to 
remain  a  permanent  part  of  our  law.  The  opinion  of  the 
Court  sometimes  seems  to  be  predicated  upon  the  idea  of  deal- 
ing with  life  estates  and  remainders  or  reversions,  and  again 
with  judgments,  charges  and  right?.  In  order  to  meet  every 
aspect  of  the  argument,  I  have  arrived  at  a  second  proposi- 
tion, embodying,  as  I  believe,  the  correct  interpretation  of 
Article  X. 

2.  If  the  homestead  be  not  an  estate,  but  a  mere  personal 
right  of  a  land-owner  to  hold  one  thousand  dollars  in  value 
of  land,  not  liable  to  sale  under  execution  for  debt,  still  the 
ConstitutioUf  in  express  terms,  gives  the  further  exclusive  right  of 
enjoying  the  "  rentssind  profits,"  arisingout  of  the  homestead,  to 
the  persons  entitled  to  it,  and  thereby  grants  exemption  from 
impeachment  for  waste,  which  carries  uith  it  a  license,  not  <yidy 
to  use  the  rents  of  the  farming  land,  but  to  appropriate  the 
prodvcts  of  the  mines  and  the  proceeds  of  the  scUe  of  forest  tim- 
ber trees,  taken  from  the  whole  homestead,  as  free  from  reslraini 
or  interference  as  when  the  fee  simple  is  held  subject  to  no 
lien  whatever. 

A  review  of  Article  X  of  the  Constitution  will  show  the 
strength  of  this  position,  if  we  will  consider  all  of  the  sec- 
tions that  grant  and  define  the  right  together  as  in  pari 
materia.  Section  two  gives  the  owner  of  land  the  power  to 
select  the  location  of  the  homestead  on  his  own  land,  not  to 
exceed  in  value  one  thousand  dollarp,  and  declares  it 
"exemf)tfrom  i^ale  under  execution  for  debt  or  any  other 
final  process,"  but  does  not  in  terms  declare  the  duration  of 
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the  exemption  We  are  left  to  sections  three  and  five  for 
further  explanation.  Section  three  provides  that  "  tfie  home- 
stead, after  the  deaih  of  the  ovmer  thereof  ,  shall  be  exempt  from 
the  payment  of  avy  debt  during  the  minority  of  the  children, 
or  any  one  of  them."  Here,  for  the  first  time,  we  find  the 
indirect  declaration  that  the  owner  is  to  hold  the  homestead 
till  his  death,  and  then  the  term  of  exemption  is  to  be 
extended  during  the  minority  of  any  child.  Still  there  is 
no  suggestion  as  to  the  nature  of  the  dominion,  that  is  to  be 
exercised  over  the '  territory  from  which  the  SheriflF  is 
expelled. 

When  we  reach  section  five  we  find,  first,  the  exemp- 
tion prolonged,  on  certain  conditions,  during  the  widowhood 
of  the  owner's  wife,  and  then  the  definition  of  the  extent, 
not  only  of  her  rights,  but  of  those  of  the  husband  and  chil- 
dren, in  the  enjoyment  of  the  exempted  land.  Section  five 
provides :  "  If  the  owner  of  a  homestead  die,  leaving  a  widow 
but  no  children,  the  same  shall  be  exempt  from  the  debts  of  the 
husband,  and  the  rents  and  profits  thereof  shall  inure  to  her 
benefit  during  her  widxmhood,  unless  she  be  the  owner  of  a 
homestead  in  her  own  right." 

It  will  not  be  contended  that  the  Constitution  should  be 
construed  to  give  the  widow,  while  she  remains  single,  any 
peculiar  power  over  the  land,  or  exclusive  privilege  in  the 
enjoyment  of  it,  not  extended  to  the  husband  or  infant 
child. 

Every  rule  of  construction  would  lead  us  to  consider  these 
sections,  as  a  whole,  declaring  first,  that  there  shall  be  an 
exempt  estate,  and  where  and  how  selected,  and  then  that 
it  shall  extend  during  the  life  of  the  owner,  the  minority  of 
the  children,  and  contingently  during  the  widowhood  of  the 
wife,  and  lastly,  how  the  rents  and  profits  shall  be  enjoyed. 
Both  of  these  words  are  terms  known  to  the  law,  have  a 
legal  meaning,  and  it  must  be  understood  that  those  who 
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laid  the  foundation  of  our  political  edifice  understood  their 
legal  significance,  and  intended  that  they  should  be  inter- 
preted accordingly. 

In  RapaJje  and  Lawrence^s  Law  Dictionary,  it  is  said: 
"In  the  law  of  real  property,  *  Profit*  is  used  in  a  special 
sense,  to  denote  a  produce  or  {)art  of  the  soil  of  land.  There- 
fore, *  if  a  man,  seized  of  lands  in  fee,  by  his  deed,  granteth 
to  another  the  profit  of  those  lands,  to  have  and  to  hold  to 
him  and  his  heirs,  and  maketh  livery,  secundum  formam  char- 
tse,  the  whole  land  itself  doth  pass;  for  what  is  the  land  but 
the  profits  thereof;  for  thereby  vestarey  herbage,  trees,  mines 
and  all,  whatsoever  parcel,  of  that  land  doth  pass.'"  Coke 
Litt.,  46. 

If  the  grant  of  the  profits  in  land  b}'  the  owner  to  another 
carried  with  it,  ex  vi  terraini,  the  trees  on  the  land,  why 
should  the  sovereign  State,  under  which  all  the  lands  within 
its  borders  are  holden,  in  conferring  upon  the  land-owner  the 
rights  of  exemption  and  enjoyment  during  such  exemption 
in  his  lands,  be  deemed  not  to  have  used  "profits  "  in  its  apt 
legal  sense,  and  to  have  granted  for  the  time  prescribed  the 
unrestricted  use  of  mines  and  timber  trees  thereon?  To  the 
same  effect  is  Bouvier's  definition:  "Under  the  term  profits 
is  comprehended  the  produce  of  the  soil,  whether  it  arise 
above  or  below  the  surface,  as  herbage,  wood,  turf,  coals,  min- 
erals, stones,  also  fish  in  a  pond  or  running  water.''  The 
damages  that  were  recovered  in  an  action  against  a  tres- 
passer for  occupation  from  the  disseizin  till  the  recovery, 
were  called  mesne  profits,  and  the  plaintiff  in  such  action 
recovered  not  only  a  reasonable  rent  for  agricultural  pro- 
ducts, but  for  timber  trees  cut  down  and  new  mines  opened 
and  worked.  Rents  would  have  included  the  damage  aris- 
ing out  of  crops  raised,  but  a  broader  generic  term  was 
needed,  and  hence  the  action  was  called  one  of  trespass  for 
"mesne  (or  intervening)  profits."  See  Rapalje  and  Law- 
rence's Law  Diet,  and  Bouvier's  Law  Diet.,  definition  of 

sne  profits. 
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If  the  sovereign  State,  in  its  organic  law,  has  not  invested 
every  citizen  who  owns  a  homestead  with  the  right  to  the 
untrammeled  use  of  mines,  timber,  stone,  and  everything 
that  might  be  used  or  consumed  by  an  owner  of  a  life  estate 
in  England,  conveyed  to  him,  coupled  with  exemption  from 
waste,  then  it  must  be  because  the  State  has  no  power  to 
grant  the  privilege,  or  because  by  a  strained  construction  we 
distort  the  me  ining  of  words  that  have  had  a  known  signifi- 
cance as  far  back  as  the  time  of  Lord  Coke.  I  cannot  con- 
cede that  this  privilege  of  enjoying  profits  of  every  kind  can 
be  ruthlessly  snatched  from  a  grantee  of  a  privilege,  held 
by  virtue  of  the  fundamental  law  from  the  sovereign  State, 
under  the  specious  pretext  that  he  is  lessening  the  security 
of  one  who  extended  him  credit,  with  a  knowledge  of  the 
Constitution,  and  as  much  subject  to  its  provisions  as  if  they 
had  been  incorporated  in  the  note  given  for  his  debt.  More- 
over, it  will  be  observed,  that  the  personal  property  mentioned 
in  the  first  section  of  Article  X,  is  declared  exempt  from 
sale  under  execution  or  other  final  process,  and  the  debtor's 
right  to  it  depends  entirely  upon  that  declaration.  Yet  it  is 
held  that  he  has  the  unrestricted  power  to  dispose  of  personal 
property  assigned  him,  and  to  have  other  articles  exempted 
in  a  re-assignment  made  to  him,  even  though  the  judgment 
creditor's  security  may  be  diminished.  Durham  v.  Speeke,  82 
N.  C,  87. 

This  section  is  mentioned  to  show,  that  the  construction 
given  it  by  this  Court  is  in  harmony  with  the  idea,  that  the 
purpose  of  the  framers  of  tlie  Constitution  was  not  only  to 
exempt  the  property,  real  and  personal,  assigned  for  the 
debtor's  family  from  seizure,  levy  or  sale,  but  from  interfer- 
ence or  jcontrol  on  the  part  of  the  creditor.  In  Bank  v.  GreeUy 
78  N.  C,  247,  Justice  Bynum,  for  the  Court  (speaking  of  Arti- 
<3le  X  and  the  *■  subsidiary  statutes"),  says:  "  TAeir  legal 
effect  is  simply  to  protect  the  occupant  in  the  eixjoyment  of  the 
land  set  apart  as  a  homestead,  unmolested  by  his  creditors^ 
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Chief  Justice  Smith,  delivering  the  opinioo  in  Markkam 
V.  Hicks,  90  N.  C,  204,  states  the  rule  still  more  forcibly: 
"  They  (the  Constitution  and  statutes  in  reference  to  exemp- 
tion) place  the  properly,  when  ascertained  and  set  apart,  out- 
aide  of  that  which  the  creditor  may  seize  and  appropriate  to 
hia  judgment,  at,  if  Jnr  flie  time  tfie  deht-t  did  not  own  it." 

But  it  is  conteuded  that  the  plain  letter  of.the  Constitution 
muat  be  disregarded,  the  spirit  that  inspired  the  Convention 
ignored,  and  the  rights  of  one  holding  this  favored  family 
franchise  from  the  State  determined  by  analogy  to  the  ruling 
of  this  Court,  in  a  case  where  the  debtor  belonged  to  a  class 
expressly  excluded  from  claiming  a  homestead  in  their  lauds. 

In  McKelhan  v.  Ta-ry,  04  N.  C,  25,  this  Court  held  that 
where  afi.fa.  was  issued  and  levied  on  land  in  December, 
1867,  it  was  liable  to  sule  on  a  ven.  ex.  issued  on  the  judg- 
ment in  1SG9,  discharged  of  any  homestead  right,  because 
by  the  levy  a  specific  lieu  had  been  acquired. 

In  the  case  of  Webb  v.  Boyle,  63  N.  C,  271,  which  is  the 
sole  reliance  of  the  Court,  among  our  own  decisions,  to  sus- 
tain the  position  that  the  owner  in  fee  simple  of  land  can  be 
restrained  from  cutting  timber  by  a  judgment  creditor,  an 
execution  had  been  issued  and  a  levy  made  upon  the  land 
in  1861,  and  again  in  1867,  when  the  creditor  was  prevented, 
by  military  orders  and  stay  Ihws,  from  selling.  Boyle,  the 
debtor,  therefore,  had  no  right  to  a  homestead  in  his  lands. 
If  his  land  had  been  subject  to  the  homestead  provisions  of  the 
Constituiiim,  Justice  Dick,  who  subsequently  delivered  also 
the  opinion  of  the  Court  in  Poe  v.  Hardie,  would  have 
adverted  to  the  fact  that  an  occupant  holding  without  im- 
peachment for  W"3te,  was  being  restrained  from  any  destruc- 
tion of  timber,  not  wanton,  malicious  or  extravagant  Con- 
ceding the  principle  contended  for  as  established  by  the 
case  of  Webb  v.  Boyle,  it  was  applied  there  to  land  in  which 
the  owner  could  not  claim  a  homestead,  and  it  is  therefore 
distinguishable  from  this  cose. 
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But  it  may  be  well  to  note  the  fact  that,  of  the  authorities 
cited  in  Webb  v  Boyle,  not  one  relates  in  the  remotest  degree 
to  or  tends  to  establish  the  new  doctrine,  that  a  judgment 
creditor  can  in  any  case  enjoin  the  debtor  from  committing 
ordinary  waste,  such  as  cutting  or  disposing  of  pine  timber 
trees  on  his  land.  The  section  (455)  in  High  on  Injunctions, 
cited  in  support  of  the  decision,  is  based  entirely  upon  Wd)b 
V.  Bryyk — is,  in  effect,  a  quotation  from  it.     I  have  shown 
that  it  is  not  in  point,  if  adhered  to  by  this  Court  as  correct. 
But  it  is  a  significant  fact,  that  so  careful  and  discriminating 
a  writer  as  Mr.  Pomeroy,  has,  in  his  work  on  Equity  Juris- 
prudence,  neither  cited    Webb   v.   Boyle,   nor  noticed   the 
extreme  principle  enunciated  in  it.  In  a  somewhat  extended 
examination  of  authorities,  I  have  failed  to  find  the  case 
cited  with  approval  by  any  other  Court  or  writer,  or  alluded 
to,  except  in   the  short  section  of  High   on   Injunctions, 
embodying  a  syllabus  of  the  opinion,  inserted  in  his  work 
without  comment,  as  we  infer,  to  show  the  ultima  thule  to 
which  a  Court  stretched  its  equitable  jurisdiction  at  the 
close  of  a  gigantic  and  exciting  civil  war,  when  the  lines 
that  defined  the  powers  and  duties  of  Courts,  in  the  protec- 
tion of  private  rights,  were  so  far  obscured  that  gross  usur- 
pations of  authority  were  recognized  as  lawful  legislation, 
and  sanctioned  by  the  judicial  departments  of  State  gov- 
ernments. 

It  would  seem,  from  an  examination  of  sections  421  and 
431  of  High  on  Injunctions,  that  the  author  does  not,  in 
fact,  concur  in  the  doctrine  laid  down  in  Webb  v.  Boyle, 

While  the  syllabus  in  Camp  v.  Bates  is  misleading,  when 
we  examine  the  facts  we  find  that  the  Court  granted  an  order 
to  restrain  an  insolvent  debtor,  at  the  instance  of  a  creditor 
who  had  levied  an  attachment  on  his  land,  upon  the  allega- 
tion that  the  defendant  had  committed  waste  *'  by  cutting 
down  and  carrying  away  the  young  wood  and  timber  growing 
102—13 
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thereon,  and  that  he  threatens  to  cut  down,  carry  away  and 
convert  to  his  own  use,  all  the  wood  and  timber  and  frait  trm^ 
which  wovld  render  it  of  little  value  or  security  to  the  plaintiffs 
and  the  plaintiff  was  apprehensive  this  would  be  done  before 
he  could  obtain  judgment  and  execution  in  said  suit."  The 
learned  Chief  Justice  rests  his  decision  entirely  upon  the 
nature  of  the  threatened  waste,  when  he  says:  "The  pos- 
session, therefore,  has  always  been  suffered  to  remain  unmo- 
lested so  long  as  he  contented  himself  with  ordinary  returns. 
This  seems  necessary,  that  the  property  may  not  be  aban- 
doned ;  but  it  can  confer  no  right  to  do  such  axis  as  are  charged  in 
this  bill — acts  of  wanton  and  malicious  loaste" 

It  is  not  contended  that  when  the  defendant  made  a  con- 
tract, such  as  thousands  of  the  citizens  of  the  State  have 
made  within  a  recent  period,  to  sell  the  "timber  trees," 
(understood  everywhere  to  mean  the  trees  large  enough  to 
be  valuable  for  the  purpose  of  sawing  into  lumber),  that  he 
thereby  threatened  a  wanton  or  malicious  destruction,  like 
one  who  cuts  down  fruit  trees.     Nor  can  it  be  successfully 
maintained,  on   reason   or  authority,    that    the  judgment 
debtor,  with  right  of  homestead  in  his  lands,  is  no  more  pro- 
tected against  the  interference  of  the  judgment  creditor  than 
the  mortgagor  is  against  restraint,  on  complaint  of  the  mort- 
gagee, for  diminishing  his  security.     The  mortgagor  is  only 
a  tenant  at  will  of  the  mortgagee  as  to  the  mortgaged  land, 
while  the  mortgagee  has  the  right  to  take  possession  if  his 
debt  is  not  paid,  and  receive  the  rents  of  the  land — is  really, 
in  law,  the  owner  of  the  land.     The  defendant  in  this  case 
is  the  owner  in  fee  of  a  tract  of  land  worth  less  than  one 
thousand  dollars.     The  creditor  has  no  estate  or  right  in  the 
land — only  a  lien  on  it  as  a  security  for  his  debt.     The  laws 
of  North  Carolina  do  not  recognize  in  the  judgment  creditor 
one  who  has  a  charge  on  the  land.     He  has  no  power  to 
touch  an  ear  of  corn  or  a  blade  of  grass  raised  thereon,  and 
he  is  as  much  a  trespasser,  if  he  attempts  to  exercise  own- 
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.  ership,  as  if  he  held  no  claim  against  the  debtor.  By  what 
arbitrary  rule,  then,  can  we  defy  the  Constitution  and  declare 
the  homestead  right  one  of  no  higlier  dignity  than  a  tenancy 
at  will  under  the  creditor?  The  words  charge  upon  land  are 
used  in  a  general  sense,  to  mean  any  claim  to  satisfy  which 
it  is  liable  to  be  sold  (see  Rapalje  and  Lawrence's  Dictionary), 
and  a  homestead  may  eventually  be  sold  to  satisfy  a  judg- 
ment docketed  in  the  county. 

The  case  ol  Gordon  v.  Lowther,  75  N.  C,  193,  cited  in  the 
opinion  to  sustain  the  power  of  the  Court  to  grant  injunc- 
tion, is  one  in  which  Justice  Settle,  for  the  Court,  justifies 
the  granting  of  injunction  against  the  defendant  on  the 
ground  that  she  was  "a  tenant  for  life  with  contingent 
remainder  in  fee,"  &c.  But  it  is  contended  that  the  defend- 
ant in  this  case  must  be  treated  as  the  owner  in  fee.  If  so, 
I  maintain  that  the  sovereign  has  granted  him  an  exemp- 
tion from  impeachment  for  waste,  and  a  conseqvent  exemption 
from  injunction  against  any  but  wanton,  malicious  or  extrav- 
agant waste,  as  distinctly  hs  the  exemption  from  sale  under 
execution  for  debt  as  to  his  land,  and  for  the  same  period.  If 
an  estate  of  less  dignity  than  a  fee  simple  is  marked  out  by  the 
Constitution  as  the  measure  of  the  debtor's  right,  when  the 
land  becomes  liable  to  a  lien,  then  I  contend  that  the  estate 
is  a  determinable  fee,  the  holder  of  which  would  be  exempt 
from  impeachment  for  waste  by  the  common  law  as  well  as 
by  the  express  grant  of  the  profits  in  the  Constitution,  and, 
according  to  all  the  authorities  in  England  and  America, 
would  not  be  subject  to  restraint  by  a  court  of  chancery, 
except  for  wanton,  malicious  or  extravagant  waste. 

Bro^weU  v.  Morehead,  Bus.  Eq.,  26,  is  the  only  remaining 
authority  relied  on  to  establish  the  plaintiff's  right  to  extra- 
ordinary relief. 

The  principle  decided  there  was,  that  one  holding  a  con- 
tingent estate  by  executory  devise  in  slaves  was  entitled  to 
an  order  restraining  the  guardian  of  an  infant,  whose  right 
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the  "homesteader"  shall  cross  the  line  of  accountability  in 
the  exercise  of  dominion  over  his  land. 

Uncertainty  as  to  rights  in  property  is  next  to  a  want  of 
security  in  its  detrimental  effects  upon  the  public.  And 
this  fact  furnishes  another  reason  for  adhering  to  the  well 
marked  line,  and  holding  that  the  "homesteader"  could 
only  be  restrained  from  wanton  or  malicious  waste,  while 
the  ordinary  life  tenant  is  entitled  to  destroy  no  more  timber 
upon  the  land,  outside  of  that  necessary  for  fire-wood  and 
repairs  of  house  and  fencing,  than  a  prudent  owner  in  fee 
simple,  following  the  customs  of  the  neighborhood,  and  in 
the  exercise  of  good  husbandry,  would  use. 

Smith,  C.  J.  (concurring).  It  is  with  some  reluctance,  after 
a  full  discussion  in  the  separate  opposing  opinions  of  the 
other  members  of  the  divided  Court,  that  I  feel  constrained 
to  enter  into  the  controversy  and  express  my  concurrence  in 
the  reasoning  and  the  results  of  those  which  thereby,  in  this 
diversity  of  views,  become  the  rulings  and  constitute  the 
adjudication  in  the  cause.  This  duty,  undertaken,  not 
because  the  prevailing  opinions  are  not  sufficiently  self-vindi- 
cative and  require  other  and  further  supporting  argument, 
becomes  imperative  in  view  of  the  tendency  of  the  dissents, 
one  of  which  comes  from  a  thorough  and  elaborate  exami- 
nation of  the  authorities,  reaching  back  to  the  introduction 
of  the  new  subject  of  land  exemption  from  final  process  for 
debt,  since  a  prolific  source  of  controversy,  to  unsettle  adju- 
dications, and  to  impair  confidence  in  their  integrity  and 
performance,  which  have  been  considered  as  a  final  determi- 
nation of  the  questions  presented  and  decided.  I  can 
scarcely  deem  any  evil  in  the  administration  of  judicial 
functions  in  declaring  and  defining  the  law,  and  especially 
that  in  ascertaining  the  meaning  of  constitutional  and  stat- 
utory legislation,  in  its  effect  upon  existing  law,  greater  than 
tbat  which  springs  from  conflicting  decisions  and  a  want  of 
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equilibrium  of  the  system,  the  maxim,  "  stare  decisis,"  imposes 
an  obligation  to  adhere  to  former  adjudications.  When  the 
attention  of  the  Court  was  early  directed  to  a  considera- 
tion of  the  effect  and  extent  of  the  changes  produced 
by  the  introduction  into  the  organic  law  of  the  exemption 
of  the  debtor's  real  estate,  of  limited  value  and  for  a  limited 
time,  from  the  reach  of  final  process  for  debt,  analogies  were 
sought  in  the  principles  of  the  common  law  that  apply  to 
a  divided  estate,  one  present  and  one  future,  and,  perhaps, 
contingent,  and  the  respective  rights  of  each  to  the  land, 
with  a  view  of  deducing  from  them  some  rule  applicable  to 
the  nondescript  designated  as  a  homestead.  It  was  called 
"a  determinable  fee,"  "  a  quality  annexed  to  land  whereby 
the  estate  is  exempted  from  Siile  under  execution,"  and  the 
interest  beyond  the  period  of  exemption,  "a  reversion,"' 
terms  appropriate  to  estates  separated  into  parts  owned  by 
different  persons,  but  wholly  unsuited  to  a  mere  freedom 
from  hability  for  sale  at  the  instance  of  a  creditor. 

The  dissenting  opinion  seems  to  go  back  and  revive  the 
use  of  these  obsolete  terms,  ami  to  derive  from  them  rules 
that  govern  the  relations  of  owners  of  separate  estates  bv  the 
common  law  in  respect  to  their  interest  in  the  land,  with  a 
view  to  their  adaptation  to  the  homestead.  It  was  needless 
to  do  this  in  support  of  the  argument  that  denies  any  relief, 
under  the  circumstances  of  the  present  case,  to  the  restrained 
creditor;  for  if  the  creditor's  estate  undergoes  no  change  by 
reason  of  the  exemption  and  the  assignment  of  ita  bounda- 
ries, as  declared  in  the  case  of  Bank  v.  Green,  decided  in  187S, 
and  since  uniformly  upheld,  the  debtor  having,  as  befnre, 
the  same  full  and  unabiidged  estate,  cnuld  exercise,  at  least 
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as  much,  if  not  more,  control  over  the  land  than  if  it  had 
been  lessened,  as  indicated  by  the  inappropriate  terms  to 
which  reference  has  already  been  made.  It  was  not  neces- 
sary for  the  purpose  of  the  argument,  therefore,  to  recall  the 
cases  anterior  to  that  decided  in  1878,  which  is  perspicuous 
and  clear  as  an  exposition  of  the  Constitution,  and,  in  the 
language  of  Brother  Shepheed,  has  "  swept  away,  by  con- 
vincing logic,"  the  confused  and  inconsistent  interpretations 
put  upon  the  Constitution  as  implied  in  the  employment  of 
terms  drawn  from  the  common  law  in  causes  previously 
before  the  Court. 

The  true  mode  of  arriving  at  the  meaning  of  the  provi- 
sions relating  to  the  exemption  of  land  as  a  homestead  is  to 
look  at  its  terms  and  the  purpose  to  be  attained.  The  pri- 
mary object  was  to  secure  a  home  'to  the  unfortunate  and 
insolvent  debtor  and  his  family,  and  to  this  end  the  prohib- 
iting mandate  is  addressed  to  the  creditor  and  the  officer  of 
the  law  acting  in  his  behalf,  forbidding  the  sale  of  so  much 
of  the  land  as  is  exempted,  either  under  execution  or  other 
final  process  for  the  enforcement  of  a  debt,  except  it  be  for 
taxes  or  the  purchase  money  due  for  the  land  itself  thus 
exempt.  This  is  for  the  relief  of  the  debtor  and  to  prevent 
himself  and  family  from  expulsion  from  their  home,  or  such 
land  as  he  mav  choose  to  make  his  home  on.  It  seems  the 
home  or  "  homestead  "  which  designates  the  exempt  land  on 
which  he  has,  or  may  make  his  home,  to  his  and  their  use, 
for  its  full  and  undisturbed  enjoyment  for  the  time  being, 
with  all  the  privileges  incident  to  such  enjoyment,  as  a  pru- 
dent and  unfettered  owner  would  use  it  in  expectation  of  its 
indefinite  continuance  as  his  own  home.  This  secures  all 
the  beneficent  purposes  of  the  law,  and  all  it  is  intended  to 
accomplish. 

I  cannot,  for  one  moment,  assent  to  the  suggestion  that  the 
expression  found  in  section  5,  that  gives  the  surviving  widow, 
iwhen  the  debtor  dies  childless,  "  the  rents  and  profits  thereof" 
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during  widowhood,  enlarges  the  estate  in  her  beyond  that 
which  her  husband  had,  or  that  those  words  which  define 
her  interest  in  the  land  when  the  estate,  if  an  inheritance, 
has  descended  to  heirs,  and  in  no  sense  rests  in  her,  unless 
under  a  claim  of  dower,  do  more  than  define  her  rights 
therein.  The  purpose,  in  their  use,  is  to  bestow  an  enjoy- 
ment and  use  of  the  land  commensurate  with  that  of  her 
deceased  husband,  when  undisposed  of  by  their  joint  deed 
of  alienation.  No  argument,  which  interprets  the  words  as 
equivalent  to  a  conveyance  of  the  land  for  her  life  or  widow- 
hood, can  derive  any  force  from  their  effect  in  a  deed  from 
one  person  to  another.  The  expression  means  to  confer  upon 
her  the  right  to  appropriate  to  her  own  use  the  accruing 
profits  and  fruits  of  the  possession  and  use,  leaving  the 
descended  inheritance  to  whom  the  law  gives  it  when  unde- 
vised. It  rather  furnishes  a  reason  for  circumscribing  the 
enjoyment  of  the  owner  in  respect  to  creditors  whose  rights 
are  in  abeyance. 

It  is  conceded  in  both  dissenting  opinions  that  the  Court 
might  intervene  and  restrain  the  owner  and  occupant  of  the 
exempt  land  from  committing  wanton  and  malicious  waste, 
when  endangering  the  judgment  debt,  and  thus  they  admit 
the  interest  of  the  creditor,  who  has  a  docketed  judgment,  in 
the  land  under  its  lien  sufficient  to  authorize  him  to  ask  the 
exercise  of  an  interposing  power  to  prevent  such  waste  as 
this,  and  this  would  be  an  interrupted  possession  of  the 
debtor,  or  rather  the  putting  a  restriction  upon  the  use  he  is 
making  of  it.  But  this  is  not  a  voluntary  interference  with 
the  rightful  and  legitimate  enjoyment  secured  to  him.  It  is 
brought  on  by  his  own  improper  and  unlawful  use  of  the 
land,  against  which  the  law  does  not  give  him  protection, 
and  it  follows,  that  he  is  not  in  the  same  position,  as  to  the 
property,  though  full  owner,  as  he  would  be  were  there  no 
debt  or  judgment  lien  to  secure  it. 
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It  thus  becomes  a  question,  as  to  how  far  and  when  the 
equitable  power  of  the  Court  will  be  put  forth  to  restrain 
the  defendant  from  acts  that  are  not  done  in  reasonable  and 
full  enjoyment  of  the  homestead,  but  from  spoliation,  and 
to  convert  the  substance  into  money  at  the  debtor^s  absolute 
disposal,  and  endangering  the  debt  itself.  It  seems  to  me 
plain,  the  limit  as  properly  fixed  in  the  opinions  with 
which  this  is  in  harmony,  and  if  the  exempt  land  consists 
entirely  or  largely  of  forest  trees,  valuable  only  in  being 
worked  into  lumber,  a  right  to  cut  down,  for  the  purpose  of 
use  or  for  sale,  is  possessed,  to  a  reasonable  extent,  as  would 
be  the  working  of  mines  by  the  owner,  beci.use,  in  such 
case,  there  would  otherwise  be  no  means  of  enjoyment,  or 
not  as  full  enjoyment  of  the  land.  But  it  must  not  be  for- 
gotten that  creditors  have  some  rights  that  ou;;ht  not  to  be 
lost  sight  of  and  disregarded,  in  giving  efficacy  to  these  pro- 
visions in  behalf  of  the  debtor,  nor  are  they  in  any  view  of 
the  law. 

The  statute,  in  express  terms,  gives  the  lien  to  the  dock- 
eted judgment,  by  the  amendatory  act  of  1885,  ch.  359, 
changing  the  law  as  it  previously  existed  in  The  Code,  §501, 
subsec.  4,  as  interpreted  in  Markham  v.  Hicks,  ante;  Rankin 
V,  Shaw,  94  N.  C,  405.  This  enactment  not  only  gives  the 
lien,  but  it  arrests  the  running  of  the  statute  of  limitations 
during  the  continuance  of  the  exemption,  while  the  creditor 
is  disabled  from  enforcing  it. 

This  lien  is  created  by  the  act  of  docketing,  and  eo  instanti 
attaches  to  the  debtor's  estate  in  the  land,  and  there  is  noth- 
ing else  to  which  it  can  adhere,  but  its  enforcement  is  defined 
by  the  law  until  the  exemption  expires.  There  is  no  unde- 
fined, shadowy  interest  springing  into  existence  in  the  future, 
to  which  the  lien  then  attaches  itself,  meanwhile  awaiting 
its  advent,  but  it  fastens  at  once  upon  the  estate  of  the  debtor  in 
the  land,  to  be  enforced  at  a  future  uncertain  time. 
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This  gives  the  creditor  a  present  interest  in  the  land  as  a 
security  for  his  debt,  and  leaves  the  debtor  free  to  do  what- 
ever an  owner,  not  in  debt  by  docketed  judgment,  could  do 
with  his  own  property,  with  the  single  proviso  that  he  must 
not  carry  his  spoliations,  not  necessary  to  the  full  enjoyment 
of  the  premises,  so  far  as  to  impair  the  security  they  aflFord 
to  his  debt.  If  the  legitimate  use  of  the  land  impairs  the 
value  of  the  security,  or  if  a  reasonable  portion  of  that  which 
could  only  be  used  and  enjoyed  by  a  de-truction,  be  taken 
and  appropriated,  as  in  a  forest  growth  or  a  mineral  bed, 
thus  making  a  partial  denudation,  the  creditor  must  submit: 
but  when  such  is  not  necessary  to  the  enjoyment  of  the  land 
as  a  whole,  the  creditor  ought  not  to  be,  nor,  in  my  opinion, 
is  he,  left  remediless. 

Surely  when  the  sovereign,  the  State,  says  to  the  creditor, 
you  shall  not  take  the  home  of  your  debtor  and  put  him  a»d 
his  family  out  into  the  world  homeless  and  penniless,  and  you 
must  therefore  wait  for  your  debt,  but  you  may  secure  it  by 
prosecuting  your  demand  for  judgment  and  enforce  payment 
hereafter,  it  did  not  mean  to  say  to  him,  your  debtor  may  use 
the  property  in  any  way  he  may  deem  most  to  his  own  advan- 
tage in  the  meantime — he  may  remove  the  houses,  he  may 
destrov  all  the  timber  and  convert  it  to  his  own  use,  leav- 
ing  the  premises,  it  may  be,  well-nigh  worthless,  and  you 
cannot  be  allowed  to  complain,  unless  he  was  prompted  by 
mere  wantonness  or  a  malicious  motive,  and  did  not  do  the 
act  for  personal  advantage  only.  It  is  said  IJje  lien  gives  no 
interest  in  the  land  to  be  protected  by  the  Court.  It  is  not 
necessary  to  review  the  authorities  to  the  contrary,  recited 
in  tlie  opinion  by  Brother  Mkrrimon,  sharply  criticised  in 
the  dissenting  opinion,  but  whose  authority  remains,  in  my 
view,  unshaken,  of  which  I  will  only  say  that  of  IFeWv. 
Boyle,  63  N.  C,  271,  is  directly  in  point  and  conclusive  of  the 
question  of  right ;  for  there  can  be  no  stronger  claim  for 
protection  to  a  creditor  who  has  obtained  a  lien  by  the  levy 
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of  an  execution  on  the  land  than  to  a  creditor  to  whom  the 
law  gives  it  in  a  docketed  judgment.  Tl)e  correctness  of  the 
rule  admits  of  illustration  in  the  case  of  land  devised  to  one 
charged  with  a  legacy  in  favor  of  another,  or  an  annuity 
payable  at  intervals.  Can  the  devisee  commit  waste,  ad  libi- 
tum,  when  for  his  own  benefit,  without  incurring  a  liability 
to  be  restrained,  and  thus  be  allowed  to  impair  the  value  of 
the  property  to  a  degree  rendering  the  security  insufficient 
or  precarious?  And  must  the  legatee,  with  no  power  to  inter- 
fere, submit  in  silence  to  the  wrong  and  lose  the  annuity,  or 
a  part  of  it,  because  of  action  of  the  deyisee?  And  if  the 
annuitant  has  a  status  in  court,  and  may  ask  its  assistance, 
may  not  the  creditor  do  so  under  like  circumstances?  Is 
there  any  essential  difference  in  the  cases?  It  is  intimated 
that  upon  the  construction  insisted  on,  which  prevents  a  sale 
of  timber,  even  though  necessary  to  a  full  enjoyment  of  the 
farm,  would  be  a  promise  in  the  Constitution  to  give  bread, 
while  the  Court  would  be,  by  construction,  giving  a  stone 
to  the  helpless  insolvent.  But  the  case  may  bear  another 
and  quite  different  aspect,  if  the  dissenting  views  obtain, 
and  it  could  be  as  well  said  that  the  Constitution  gives  bread 
to  the  debtor,  a  stone  to  the  creditor.  It  does  neither.  It 
undertakes  to  do  justly  by  both,  and  so  to  adjust  their  rela- 
tions, that  while  one  retains  his  house  for  a  time,  and  wife 
and  infant  children  are  cared  for,  the  creditor  is  made  mean- 
while to  wait,  with  the  security  the  law  gives  him,  and  per- 
mitted to  proceed  to  collect  when  the  time  expires.  This 
is  the  administration  of  impartial  justice,  and  there  ought 
to  be  no  conflict  of  interest  arising.therefrom. 

If  the  creditor  may  harass  the  debtor  (and  this  he  cannot 
do  when  the  latter  keeps  within  the  prescribed  limits  in  the 
use  of  the  land),  so  may  the  possession  of  the  homestead, 
carrying  with  it  a  right  to  destroy  as  well  as  to  enjoy  its 
substance,  if  for  his  supposed  benefit,  and  not  wanton  or 
malicious,  enable  the  debtor  to  wrong  the  creditor,  if  so  dis- 
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posed  to  act.  It  is  said  in  the  dissenting  opinion,  that  the 
ruling  of  the  Court  "  will  tend  to  enable  thousands  of  judg- 
ment creditors  to  establish  a  system  of  espionage  upon  the 
debtors,  to  determine  in  the  future,  and  as  cases  arise,  when 
the  homesteader  shall  cross  the  line  of  accountability  in 
the  exercise  of  dominion  over  his  land."  The  same  disas- 
trous consequences  might  follow  the  recognition  of  the  rule 
that  admits  the  creditor's  interference  in  any  case,  even  to 
put  a  stop  to  wanton  or  malicious  waste,  the  only  escape 
from  which  is  in  denying  the  rig:ht  to  interfere  in  any  case. 
If  the  only  limitation  put  upon  the  debtor,  in  his  possession 
and  use  of  the  premises,  be  that  his  waste  and  spoliation  will 
be  only  stopped  when  they  proceed  from  a  w^anton  or  mali- 
cious spirit,  then  may  he  leave  to  his  creditors  but  a  flesh- 
less  carcass,  stripped  of  what  gave  it  value,  to  be  subjected 
to  his  debt.  This  cannot  be  the  intent  of  the  law^.  What 
difference  can  it  make  to  the  creditor,  with  what  spirit  or  for 
what  purpose  the  despoiling  may  be  done  ?  It  is  the  needless 
waste  and  despoiling  of  which  he  complains — the  fact  of 
impaired  value  of  the  land  to  his  hurt — and  this  not  less  when 
done  for  a  personal  benefit  than  if  prompted  by  malice  or  wan- 
tonness. If  the  creditor  is  to  suffer  loss  in  the  impaired  value 
of  the  security  resulting  from  the  acts  of  the  debtor  done 
in  the  furtherance  of  his  supposed  personal  interest— yet 
needless  to  the  full  enjoyment  and  use  of  the  premises,  as  a 
present  and  protected  home — what  matters  it  to  the  former 
that  it  is  not  from  wantonness  or  the  promptings  of  ill  will? 
The  injury  and  damage  is  the  same  to  the  creditor,  and  it 
is  against  them  that  he  is  entitled  to  be  protected,  if  protected 
at  all.  The  rule  that  marks  and  defines  the  rights  of  parties, 
during  their  relation  in  respect  to  the  property,  is  consider- 
ately and  equitably  laid  down  in  the  opinion  of  the  majority 
of  the  Court,  and,  passing  between  extremes,  adopted  to 
secure  repose  in  the  preservation  of  the  rights  of  each. 
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Some  criticism,  in  my  opinion  not  merited,  is  made  upon  the 
case  of  Gordon  v.  Lotuther,  75  N.  C,  193,  of  which  it  is  only  nec- 
essary to  say  that  as  a  correct  assertion  of  the  law  it  has  been 
approved  and  followed  in  a  case  decided  but  a  year  ago,  Cowand 
V.  Meytrs,  99  N.  C,  198.  But  if  there  were  no  direct  authority 
to  be  found,  the  right  to  be  protected  against  the  lawless  and 
injurious  miscond  uct  of  one  possessed  of  a  present  estate,  by  one 
who  has  a  remote  interest  therein,  is  clearly  and  distinctly 
recognized  as  an  important  function  of  a  court  of  equity,  inter- 
posing to  prevent  a  wrong  for  which  the  strict  rules  of  law 
afford  no  redress,  and  the  principle  has  been  so  uniformly 
declared  that  no  references  are  needed  in  its  support.  The 
idea  that  this  concession  will  warrant  the  appointment  of  a 
receiver,  and  take  the  homestead  away  from  the  occupant; 
finds  no  support  in  the  doctrine  of  interference  to  prevent 
abuse  of  the  premises,  for  the  debtor  has  the  right  to  the 
occupancy  and  enjoyment  of  his  secured  home,  with  all  the 
proper  incidents,  and  is  restricted  from  going  beyond  the 
assigned  limits,  nothing  more,  and  precisely  the  same  dififi- 
culty  will  be  encountered  when  it  is  sought  to  confine  him 
within  the  limits  fixed  by  the  opposing  view.  In  either  case, 
it  is  simply  a  restraint  against  unauthorized  misuse. 

It  is  a  source  of  deep  regret  that  the  divergent  views  enter- 
tained by  my  brothers  upon  the  point  discussed  could  not 
be  brought  in  harmony,  tending,  as  they  do,  to  impair  con- 
fidence in  the  soundness  and  permanence  of  the  decisions  of 
the  Court.  So  seriously  has  this  been  felt,  that  it  has  been 
thought  and  suggested  that  it  would  be  better,  to  avoid  such 
injurious  consequences,  that  no  dissenting  opinions  be  filed. 
Without  concurring  in  this,  it  is  of  the  highest  importance 
that  the  court  of  last  resort,  whenever  practicable,  without 
the  surrender  of  strong  convictions,  should  arrive  at  a  com- 
mon conclusion,  in  declaring  the  law. 

Per  Curiam.  Error. 
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R.  J.  LEWIS  V.  W.  W.  LONG. 

Negotiable  Bond,  Endorsee  After  Maturify — Evidence,  Oraljo 

Explain  Written  Contract. 

Although  two  obligors  appear  on  the  fac^e  of  a  negotiable  bond  to  be 
joint  principals,  yet.  if  ibe  obligee  had  notice  that  one  was  a 
hurety,  that  fact  can  be  shown  by  oral  evidence,  as  against  the 
obligee;  but  if  the  obligee  endorse  the  bond  before  maturity  to 
A,  who  has  no  notice,  and  he  in  turn  endorses  the  paper  to  B, 
after  maturity,  who  takes  for  value  and  without  notice,  the  fact 
that  one  of  the  obligors  was  a  surety  cannot  be  shown  as 
agninst  B. 

Civil  action,  tried  before  Oraves,  J.,  at  Spring  Term, 
1888,  of  Halifax  Superior  Court. 

The  case  was  submitted  upon  the  following  case  agreed: 

This  is  a  civil  action,  commenced  before  a  Justice  of  the 
Peace,  on  the  2d  day  of  April,  1888,  and  upon  judgment  in 
favor  of  the  plaintiff,  the  defendant,  W.  W.  Long,  appeals 
to  the  Superior  Court 

The  action  is  brought  upon  a  note,  under  seal,  which  is 
as  follows: 


"$100.00.  On  or  before  the  1st  day  of  November,  1883. 
we,  or  either  of  us,  promise  to  pay  to  J.  M.  Grizzard  or  order, 
the  sum  of  one  hundred  dollars,  for  value  received.  Witness 
our  hands  and  seals,  this  9th  day  of  June,  1883. 

"Aaron  Prescott  [Seal]. 

"W.  \V.  Long        [Seal]." 

The  said  note  was  endorsed  by  J.  M.  Grizzard,  for  value, 
to  one  Mrs.  Alice  M.  Cooper,  and  by  her  endorsed  and  trans- 
ferred, for  value,  after  maturity,  to  the  plaintiff.  The  defend- 
ant Prescott  was  principal  to  the  note,  and  the  defendant 
Long  was  surety  thereto. 
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This  was  known  to  J.  M.  Grizzard,  the  original  payee,  but 
was  not  known  to  the  plaintiff.  More  than  three  years  have 
accrued  from  the  maturity  of  the  note  to  bringing  of  this 
action. 

The  plaintiflF  bought  the  note  for  value,  believing  both 
Prescott  and  Long  were  principals,  and  jointly  responsible. 

Upon  the  case  agreed  the  Court  gave  this  judgment: 

**  This  cause  coming  on  to  be  heard  upon  the  case  agreed 
between  the  plaintiff  and  defendant,  and  being  heard  before 
his  Honor,  Judge  Graves,  now,  on  motion  of  Mullen  & 
Daniel,  attorneys  for  the  defendant,  it  is  ordered  and 
adjudged,  that  the  plaintiff  recover  nothing  of  the  defend- 
ant W.  W.  Long,  and  that  he  go  without  day  and  recover 
his  costs." 

The  plaintiff  appealed. 

Messrs.  E.  T.  Clark  and  Batchelor  &  Devereux^  for  plaintiff. 
Messrs.  J.  N.  Mullen  and  W.  E.  Daniel^  for  the  defendant 

Shepherd,  J.  Whether  a  joint  promisor  may  show  by 
parol  that  he  signed  only  as  surety,  has  been  the  subject  of 
conflicting  decisions,  both  in  England  America.  That  he 
can  do  so  in  this  State,  where  the  payee  has  notice,  is  well 
settled.  Capell  \\Long,84i  N.  C.  16;  Goodman  v.  Litaker, 
84  N.  C,  8;   Welfare  v.  Thompson,  83  N.  C,  276. 

But  such  a  defence  cannot  be  made  against  a  bona  fide 
holder  without  notice.  Randolph  Com.  Pap6r,  §  907 ;  Daniel 
Neg.  Inst.,  §1338;  Edwards'  Bills  and  Notes,  vol.  2,  692; 
Goodman  v.  Litaker,  supra. 

The  note  sued  upon  was  under  seal,  but  was  endorsed,  and 
is  "to  be  regarded,  so  far  as  its  negotiability  is  concerned, 
and  its  liability  to  be  governed  by  the  commercial  law  appli- 
cable to  promissory  notes,  as  if  it  were  a  promissory  note 
not  under  seal."  Miller  v.  Tharel,  75  N.  C,  150 ;  Spence  v. 
Tapscott,  93  N.  C,  246. 
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It  was  endorsed  to  Mrs.  Cooper,  aud  the  law  presumes  that 
she  took  "  it  for  value  and  before  dishonor,  in  the  regular 
course  of  business."     'Dredivell  v.  Blount^  86  N.  C,  33. 

Mrs.  Cooper  being  a  bona  fide  holder,  and,  having  no  notice, 
would  have  been  unaffected  by  the  defence  relied  upon  in 
this  action.  Does  the  fact  that  the  plaintiff  purchased  from 
her  after  maturity  (  >ut  with  )ut  notice)  put  him  in  a  worse 
position  than  that  occupied  by  his  assignor?  Very  clearly 
it  does  not.  Mr.  Randolph  (supra),  section  987,  says:  "So a 
purchaser  after  maturity  from  a  ho7ia  fide  holder,  who  took 
the  paper  for  value,  before  maturity,  is  entitled  as  a  bona 
fide  holder,  before  maturity,  to  the  rights  of  his  endorser." 

To  the  same  effect  is  Edwards,  supray  vol.  2,  692,  note; 
Daniel,  supra^  §  589. 

The  cases  of  Harris  v.  Burwell^  65  N.  C,  586,  and  CapeU  v. 
Long^  supra,  cited  by  the  defendants,  do  not  conflict  wiih  this 
view.  In  the  former  case  the  plamtiff  purchased  the  note 
after  maturity,  and,  therefore,  took  it  subject  to  the  defence 
of  "  set-off."  which  the  maker  had  against  his  assignor  at 
the  time  of  the  assignment.  In  CapelFs  case  the  payee  had 
notice,  and  assigned  after  maturity.  In  both  of  these  cases, 
it  was  held  that  the  purchasers  took  subject  to  any  defence 
which  existed  against  their  assignors.  In  our  case,  as  we 
have  seen,  no  defence  existed  against  Mrs.  Cooper,  tlie  plain- 
tiff's assignor,  and  it  is,  therefore,  clearly  distinguishable. 

Error.  Reversed. 
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T.   L.  EMERY  and  wife  v.  THE  RALEIGH  AND  GASTON  RAIL- 
ROAD COMPANY. 

Imu8 — Venlid  must  sustain  the  judgmmt — Negligence  in  con- 
^traction  of  culverts — Contributory  ^legligencCf  what  constitutes, 
and  when  to  be  declared  by  the  Court,  or  left  to  the  jury  with 
instt^ictions — Evidence — Condemnaiion  proceedings,  how  far 
an  estoppel — Prescription  for  an  easement. 

1.  Ordinarily,  it  must  be  left  to  the  sound  discretion  of   the  Judge, 

whether  to  submit  specific  issues  so  that  the  findings  will  be  in  the 
nature  of  a  special  verdict,  or  to  confine  the  inquiry  to  one,  or  a 
small  number  of  issues,  in  imitation  of  the  common  law  practice, 
provided,  always,  that  the  issues  submitted  must  be  those  raised 
by  the  pleading:^. 

2.  It  is  misleading  to  embody  in  one  issue  two  propositions,  to  which 

different  responses  might  be  made.  A  new  trial  will  be  granted 
if  such  an  issue  is  submitted,  exception  being  taken  thereto  in  apt 
time. 

3.  The  verdict,  whether  in  response  to  one  or  many  issues,  must  estab- 

lish facts  sufficient  to  enable  the  Court  to  proceed  to  judgment. 

4.  When  the  verdict  establishes  facts  sufficient  to  sustain  the  judgment, 

and  it  appears  that  issues  tendered  by  a  party  were  refused,  but 
the  jury  were  told  by  the  Judge  how  the  testimony  relating  to 
the  rejected  issues  bore  in  law  upon  the  issues  submitted,  a  new 
trial  will  not  be  granted. 

5.  No  limit  will  be  imposed  upon  the  discretion  of  the  nisiprius  Judge 

in  settling  issues,  except  that  the  facts  established  by  the  verdict 
shall  be  sufficient  to  sustain  the  judgment,  and  that  a  party  must 
be  given  an  opportunity  to  have  the  law,  applicable  ro  any  mate- 
rial portion  of  the  testimony  fairly  presented  to  and  passed  upon 
by  the  jury,  through  the  medium  of  some  issue. 

6.  It  is  the  duty  of  a  railroad  company  to  so  construct  its  culverts  t^at 

they  will  carry  off  the  water  of  the  streams  over  which  they  are 
built  under  all  ordinary  circumstances  likely  to  occur  in  the  usual 
course  of  nature,  including  such  heavy  rains  as  are  ordinarily 
expected,  although  of  only  occasional  occurrence.  But  it  is  not 
liable  for  damages  resulting  from  its  culverts  being  insufficient  to 
carry  off  the  overflow  caused  by  extraordinary  and  unusual  rain- 
faUs. 
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7.  The  reputation  for  intelligence  and  skill  of  a  civil  engineer,  under 

whose  direction  a  culvert  was  built,  cannot  be  shown  in  evidence 
on  the  trial  of  an  issue  as  to  whether  the  culvert  was  in  fact  so 
constructed  as  to  carry  off  the  water  except  in  cases  of  excessive 
rain-falls. 

8.  Where  the  issue  was  as  to  whether  a  culvert  was  of  proper  size,  and 

the  defendant  railroad  company  examined  as  its  witness  an 
expert,  who  stated  that  he  built  the  culvert,  and  it  was  the  largest 
one  he  had  ever  built:  Held,  that  it  was  proper  to  permit  the 
plaintiff  to  show  that  another  corporation  had  built  a  larger  cul- 
vert over  the  same  stream,  a  short  distance  below  the  culvert  in 
controversy. 

9.  Where  the  owner  of  a  tract  of  land  had  his  brick-yard  on  the  prem- 

ises, and  his  crops  submerged  with  water  by  reason  of  the  negli- 
gent construction  of  a  railroad  culvert,  he  is  not  guilty  of  con- 
tributory negligence  when  he  afterwards  constructs  a  brick-vard 
in  the  same  place  and  plants  a  crop  on  the  same  land,  both  of 
which  are  again  submerged  from  the  same  cause.  Because  a  cul- 
vert was  negligently  constructed  by  a  railroad  company,  and  plain- 
tiff knew  it,  is  no  reason  why  plaintiff  should  have  abandoned  bis 
land  and  ceased  all  effort  to  utilize  ii. 

10.  It  is  often  difficult  to  determine  when  the  evidence  in  a  case  crones 

the  shadowy  line  and  compels  the  Court  to  take  the  case  from  the 
jury  and  declare  as  the  law  that  contributory  negligence  has  been 
proven.  Such  rule  applies  only  when  the  facts  are  ascerrain^d 
When  there  is  any  conjlict  in  the  testimony,  the  courts  will  lay 
dovvn  the  rules  of  law  and  define  the  standard  of  care  neces- 
sary; but  leave  the  jury  to  decide  whether,  under  the  circum- 
stances, proper  care  was  exercised. 

11.  Proceedings  for  the  condemnation  of  land  for  the  right  of  way  of  a 

railroad  company  will  not  operate  as  an  estoppel  in  an  action 
brought  by  a  party  to  such  proceedings  to  recover  damages  to  his 
lands  resulting  from  the  negligent  construction  of  a  culvert  by  the 
company. 

12j  The  right  to  have  and  maintain  a  culvert,  so  constructed  as  to  cause 
plaintiff's  land  to  be  overflowed,  can  be  acquired  by  a  railri>ad 
company  by  proof  of  twenty  yearsV  user.  But  the  user  must  have 
been  such  as  to  have  subjected  the  company  to  an  action  at  any 
time  during  the  ticenty  years,  and  it  must  be  shown  that  the  over- 
flow has,  at  regular  or  irregular  intervals  during  the  twenty  years. 
covered  the  very  land  in  controversy. 
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Civil  action,  tried  before  Graves^  J.,  at  May  Term,  1888, 
of  the  Superior  Court  of  Halifax  County. 

There  was  a  verdict  for  plaintiff,  and  the  defendant 
appealed  to  the  Supreme  Court. 

The  pleadings  were  as  follows,  omitting  immaterial  por- 
tions of  them : 

The  plaintiff,  complaining  of  the  defendant,  alleges: 

**  1.  That  the  defendant  is  a  corporation,  duly  chartered 
and  organized  under  an  act  of  the  General  Assembly  of  North 
Carolina,  passed  at  its  session  in  18--,  and  acts  amendatory 
thereof. 

"  2.  That  the  plaintiff  Emma  J.  intermarried  with  Thos. 
L.  Emery  many  years  prior  to  the  year  1 884. 

"  3.  That  the  feme  plaintiff  is  the  owner  of,  and,  for  some 
years  prior  to  1884,  has  been  the  owner  of  a  valuable  farm, 
adjacent  to  the  town  of  Weldon,  and  lying  upon  Chockey- 
otte  Creek,  and  upon  the  upper  or  south  side  of  the  road- 
bed of  the  defendant,  which  said  farm  is  commonlv  known 
as  the  *  Model  Farm.'   . 

"  4.  That  the  defendant's  tract  passes  over  said  Chockey- 
otte  Creek,  and  the  defendant,  more  than  three  years  prior 
to  the  beginning  of  this  action,  negligently  constructed  a 
culvert  under  its  said  tract  for  the  passage  of  the  waters 
of  said  creek,  which  they  have  maintained  ever  since,  to  the 
great  nuisance  of  the  plaintiff. 

"  5.  That  in  times  of  freshets  or  excessive  rains  the  said  cul- 
vert is  entirely  too  small  for  the  free  passage  of  the  waters 
of  said  creek,  so  that  the  said  stream  becomes  dammed  and 
choked  up,  and  the  waters  thereof  are  ponded  back  upon 
the  plaintiff's  land,  to  its  great  injury  and  diminished  pro- 
ductiveness  for  purposes  of  agriculture. 

"  7.  That  in  the  fall  or  late  summer  of  1885,  the  said 
clefendant  wrongfully  and  negligently,  by  means  of  its  said 
C5ulvert  as  aforesaid,  caused  the  waters  of  said  creek  to  pond 
back  upon  plaintiff's  land  and  brick -yard  situated  thereon. 
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and  destroyed  175,000  brick,  the  property  of  the  plaintiff, 
standing  thereon,  worth  five  doUais  per  thousand,  and  accu- 
muhited  clay  and  deftnV  upon  the  said  brick-yard  of  the  plain- 
tiff, to  her  damage  one  thousand  and  seventy-five  dollars. 

"8.  That  about  May  or  June,  1887,  the  said  defendant 
wrongfully  and  negligently,  by  reason  of  its  said  culvert 
as  aforesaid,  caused  the  waters  of  said  creek  to  pond  back 
upon  the  plaintiff's  land  and  brick-yard  situated  thereon,  and 
destroyed  75,000  brick  situated  thereon,  the  property  of 
plaintiff,  worth  five  dollars  per  thousand,  and  accumulaied 
clay  and  debris  upon  said  yard,  to  her  damage  four  hundred 
and  seventy  five  dollars,  and  destroyed  the  plaintiff's  crop 
growing  upon  said  land,  to  her  further  damage  nine  hun- 
dred dollars. 

"  9.  That,  about  the  last  of  October  or  first  of  November, 
1887,  the  said  defendant  negligently  and  wrongfully  caused 
the  water  of  said  creek  to  pond  back  upon  the  plaintiff's 
land  and  brick-yard  as  aforesaid,  by  means  of  said  culvert, 
and  destroyed  15,000  brick,  the  property  of  plaintiff,  stand- 
ing upon  said  yard,  which  said  brick  were  worth  five  dollars 
per  thousand,  and  accumulated  clay  and  debris  thereon^  to 
the  plaintiff's  damage  one  hundred  and  twenty-five  dollars. 

"  10.  That  the  annual  damage  to  the  plaintiff's  crops  of 
grass,  oats,  coril,  &c.,  has  been  five  hundred  dollars  per  year 
for  the  past  three  years. 

"  Wherefore,  the  plaintiff  prays  judgment  for  four  thou- 
sand dollars  damages  and  costs." 

The  defendant,  answering  the  complaint  herein,  says: 

"  1.  That  sections  1  and  2  are  admitted. 

"  2.  That  section  3  is  admitted,  with  the  following  modifi- 
cation, i,  e.:  that  the  farm  of  the  plaintiff,  known  as  the 
*  Model  Farm,'  does  not  abut  on  or  touch  the  road-bed  oi 
right  of  way  of  the  defendant. 

"  3.  That  section  4  is  denied  as  therein  charged,  and  in 
answer  thereto  the  defendant  says,  that  more  than  twenty 
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years  before  the  commencement  of  the  plaintiff's  action,  the 
defendant  caused  to  be  constructed  over  the  said  creek,  bj'  skill- 
ful engineers,  and  with  the  utmost  care,  the  said  culvert  as 
a  part  of  its  roadbed  and  track,  which  it  was  duly  and 
legally  authorized  to  do  ;  and  this  defendant  is  informed  and 
believes,  and  so  avers,  that  the  said  culvert  in  no  way  obstructs 
or  impedes  the  natural  flow  of  the  water  in  and  along  said 
creek,  but,  on  the  contrary,  the  capacity  of  said  culvert 
exceeds  many  times  the  capacity  of  the  channel  of  said  creek; 
and  this  defendant  denies  that  it  has  unlawfully,  negligently 
or  wilfully  erected  or  maintained  any  nuisance  to  the  plain- 
tiff by  the  construction  of  said  culvert. 

"4.  That  section  5  of  the  complaint  is  not  true,  nnd  is 
denied,  and,  further  answering  said  section,  this  defendant 
says  that  the  culvert  of  the  defendant  exceeds  many  times 
the  natural  capacity  of  said  creek,  and  that  the  overflow  of 
the  plaintiff's  said  land  is  caused  by  the  negligence  of  the 
plaintiff  in  not  removing  obstructions  from  and  near  the  bed 
of  said  creek,  so  as  to  allow  a  free  discharge  of  the  surplus 
waters  thereof,  all  of  which  said  obstructions  are  above  the 
defendant's  culvert  and  right  of  way. 

"5.  That  section  7  of  the  complaint  is  not  true,  and  is 
denied,  and,  as  a  further  answer  thereto,  this  defendant  says, 
that  prior  to  placing  their  brick-yard  on  said  *  Model  Farm,' 
the  plaintiffs  well  knew  that  said  yard  was  subject  to  over- 
flow, both  from  the  Roanoke  River  and  said  creek,  in  times 
of  freshets  therein,  and  the  defendant  alleges  that  the  plain- 
tiffs were  guilty  of  contributory  negligence  in  placing  their 
said  brick-yard  on  said  farm. 

"6.  That  section  8  of  the  complaint  is  not  true,  and  is 
denied,  and,  further  answering  said  section,  this  deft-ndant 
sa3's  that  the  damages  to  said  plaintiff's  brick-yard  and 
bricks  was  caused  by  the  contributory  negligence  of  plain- 
tiff,  as  set  out  in  section  5  of  this  answer;  and  that  as  to 
the  alleged  damages  of  the  plaintiff's  growing  crops,  if  any, 


1 


214  IN  THE  SUPREiME  COURT. 


Emery  v.  Railroad. 


this  defendant  alleges  the  same  was  caused  by  the  negligence 
of  the  plaintiff  in  not  causing  his  said  land  to  be  properly 
drained,  and  in  not  removing  obstructions  to  the  flow  of  the 
water  in  said  creek. 

"  7.  That  section  9  of  the  complaint  is  not  true,  and  is 
denied,  and,  for  further  answer  thereto,  this  defendant  adopts 
the  next  two  preceding  sections  of  this  answer  as  an  answer 
thereto. 

'*  8.  That  section  10  of  tl)e  complaint  is  not  true,  and  is 
denied,  and,  for  further  answer  thereto,  defendant  alleges 
that  the  alleged  damage  to  plaintiff's  crop,  if  any,  was 
caused  by  the  negligence  of  the  plaintiff,  as  hereinbefore  set 
out  and  pleaded." 

And  for  a  further  defence  to  the  plaintiff's  said  action, 
this  defendant  says : 

"  That|the|alleged  damages  charged  in  complaint,  if  any, 
were  the  result  of  unusual  and  excessive  rain,  which  no 
care,  caution  or  foresight  of  the  defendant  could  have  pre- 
vented, and  the  defendant  alleges  that  it  was  guilty  of  no 
negligence  or  want  of  due  care  in  the  construction  and 
maintenance  of  its  said  culvert;  and  for  a  further  defence 
this  defendant  says  that  more  than  twenty  years  before  the 
commencement  of  this  action,  it  erected  its  said  culvert  of 
its  present  dimensions,  and  has  been  in  the  peaceable  and 
undisturbed  j)ossession  and  maintenance  thereof  since  then 
up  to  the  bringing  of  this  action,  and  that  the  then  owner 
of  the  plaintiff's  land  assented  and  agreed  to  the  building 
of  said^'culvert." 

Wherefore,  defendant  asks  judgment,  that  he  go  without 
day,  and  for  his  costs. 

The  plaintiff,  by  leave  of  the  Court,  amends  his  complaint 
by  striking  out,  in  section  5,  line  2,  the  word  "  excessive," 
and  inserting  in  lieu  thereof  the  word  "heavy." 

The  plaintiff  offered  issues  numbered  one  and  two,  and 
the  defendant  offered  ij^j^nes  numbered  three  and  four.     The 
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issues  thus  submitted  were  approved  by  the  Court  and  sub- 
mitted to  the  jury.  After  the  charge,  and  before  the  jury 
retired,  the  Court  directed  issue  number  four  to  be  divided, 
and  the  issues  submitted  were  as  follows: 

"  1.  Has  the  defendant  negligently  ponded  water  back 
upon  the  plaintiB's  land? 

"2.  If  so,  what  damage  has  plaintiff  sustained  thereby? 

"  3.  Have  the  plaintiffs  been  guilty  of  contributory  negli- 
gence? 

*'  4.  How  long  has  defendant  been  using  the  culvert  in  its 
present  condition  ? 

"  5.  And  has  the  user  given  the  defendant  an  easement  in 
the  lands  of  plaintiff?" 

Defendant  excepted. 

The  defendant  asked  that  this  issue  be  submitted  to  the 
jury  : 

"What  was  the  depth  of  rainfall  on  10th  May,  1887?  Was 
the  rainfall  of  10th  May,  1887,  excessive  and  extraordinary  ?'' 

This  was  refused,  and  the  defendant  excepted. 

The  defendant  asked  to  have  this  issue  submitted  to  the 
jury : 

**  What  damages  did  plaintiff  sustain  by  the  ponding  back 
of  the  water  on  that  occasion  ?" — meaning  10th  May,  1887. 

The  Court  declined  to  submit  this  issue,  and  defendant 
excepted. 

There  was  much  evidence  offered  on  both  sides,  and  it 
seems  material  to  set  out  a  good  deal  of  it  in  order  to  point 
out  the  several  exceptions  made.  The  complainant,  T.  L. 
Emery,  testified  :  "  My  wife  owns  and  had  owned  the  land 
known  as  *  Model  Farm*  fourteen  years  at  the  time  of  bring- 
ing this  suit.  That  the  tract  of  land  did  not  adjoin  the 
railroad  track  of  defendant,  but  lies  to  the  south  of  the 
road,  on  Chockeyotte  Creek,  above  the  culvert.  The  culvert 
at  the  base  is  16  feet  wide.  The  stream  just  above  the  cul- 
vert is  26  feet  wide.     The  length  of  the  embankment  is 
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more  than  one  hundred  feet.  Close  to  the  culvert,  below, 
the  creek  is  25  or  26  feet  wide,  and  then  it  widens  out 
and  deepens,  being  SO  feet  wide.  Seemed  to  be  8  or  V^  feet 
deep.  We  measured  from  water's  edge  when  low,  12  inches 
above  low  water,  spreads  out  a  hundred  or  two  feet.  There 
is  eddy  or  back  water  within  a  foot  or  two  of  lower  edge  of 
culvert.  I  noticed  that  the  water  rushes  through  and  had 
undermined  the  culvert,  so  that  some  of  the  large  stones  of 
which  it  was  built  have  cracked.". 

The  plaintiff  then  offered  to  prove  that  some  200  yards 
below,  on  the  same  stream,  the  Roanoke  Navigation  Com- 
pany had  constructed  a  culvert  before  defendant,  which  is 
20  feet  wide,  but  ujmn  objection,  this  testimony  was  then 
excluded. 

The  witness  theti  testified  that,  in  time  of  heavy  rains, 
when  the  creek  is  swollen,  the  water  is  ponded  back  on  the 
land  ;  that  much  of  the  land  is  rich,  alluvial  land — that  it  is 
not  all  low  bottom  ;  that  on  the  land  is  clav  suitable  for-mak- 
ing  bricks  ;  that  he  had  made  a  brick-yard  ;  that  in  the  fall  of 
1885,  he  had  been  damaged  by  the  ponding  back  of  water 
on  the  land— that  his  crop  was  injured  and  he  had  lost 
175,000  unburnt,  sun  dried  brick,  which  had  been  packed 
under  slielter;  the  water  did  not  go  over  top  of  the  stack, 
but  came  uj)  to  the  lower  part,  and  the  brick  softened  and 
mashed,  and  others  came  down  and  were  softened  and 
mashed  down  in  the  same  way  ;  brick  w.»rth  S5  per  thousand; 
atthat  time  the  water  was  ten  or  twelve  feet  higher  above 
the  culvert  than  it  was  below. 

That  in  May,  1887,  the  water  was  ponded  back  over  his 
land;  land  rich,  partly  in  clover,  partly  in  oats,  and  partly 
in  other  crops ;  the  witness  testified  as  to  the  damage  to  the 
crop,  but  as  to  that  it  is  not  deemed  material  to  set  out  the 
particulars  At  this  time  witness  had  about  75,000  bricks 
destroyed  at  same  place  and  in  same  manner  as  in  1885 

Again,  in  October,  1887,  about  the  time  of  the  Fair,  water 
ponded  back  again ;  destroyed  15,000  brick.     For  agriculture 
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for  1885  and  1886,  damages  $400  to  $500  per  year.  The 
water  was  ponded  back  at  almost  every  rain  by  the  culvert. 
The  land  was  well  ditched.  Any  ordinary  size  rain  would 
pond  it  back  on  the  farm.  It  takes  a  larger  rain  than  ordi- 
nary to  pond  it  back  on  the  brick-yard. 

On  the  cross-examination  of  witness  he  said,  there  is  a 
mill-dam  below  the  culvert,  I  do  not  know  how  high,  which 
has  been  there  eight  or  ten  years.  The  rain  in  May,  1887,  was 
a  big  rain,  but  I  do  not  know  that  it  was  extraordinary.  Cul- 
vert is  higher,  25  to  30  feet.  No  freshet  in  river  when  my 
brick  were  destroyed.  In  reply  to  question,  as  to  why  did 
you  not  make  your  brick-yard  out  of  reach  of  t!ie  water  after 
your  bricks  were  destroyed  the  first  time,  witncis  said,  "The 
brick-yard  had  cost  me  a  great  deal,  and  I  to  )k  the  risk," 
and  afterwards  said  it  was  the  only  suitable  place  for  making 
brick.  I  have  omitted  much  of  the  details  in  regard  to 
damages  to  brick,  Ac,  not  deemed  material. 

By  consent,  defendant  was  allowed  to  introduce,  out  of  the 
regular  order,  the  witness  P.  B.  Hawkins,  who  testified  : 

"  I  built  the  culvert  in  1859 ;  I  was  contractor  for  the 
work ;  Bodwell,  a  civil  engineer,  had  direction  of  the  con- 
struction." 

The  defendant  offered  to  show  by  witness  the  reputation 
of  Bodwell  as  an  intelligent  and  expert  engineer. 

Plaintiff  objects.     Objection  sustained. 

Exception  by  defendant. 

Witness  qualified  himself  as  an  expert,  and  further  tes- 
tified : 

"  I  think  the  culvert  sufficiently  large  for  the  size  of  the 
stream  ;  I  thought  it  sufficient  to  carry  off  any  rise ;  largest 
culvert  I  ever  built." 

Upon  cross-examination,  witness  s-iid: 

"If  the  jury  find,  as  a  fact,  tiie  water  was  ponded  back  ten 
or  twelve  feet  higher  above  the  culvert  than  below,  it  would 
not  be  sufiicient." 
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T.  A.  Clark,  a  witness  introduced  by  defendant,  testified: 

"  That,  under  the  authority  of  the  War  Department,  he  had 
kept  a  record  of  rain-fall  in  Weldon  for  past  17  years;  that 
on  the  10th  day  of  May,  1S87,  0  iVo  inches  of  rain  fell ;  fell 
from  9  a.  m.  to  midnight;  this  was  an  extraordinary  fall  of 
rain  ;  no  such  rain  has  fallen  since  I  have  kept  record." 

The  plaintiff  was  permitted,  after  objection  by  defendant, 
to  ask  the  witness  Clark,  **  If  ponding  back  or  accumulating 
water  on  the  *  Model  Farm,'  in  the  spring  or  summer  time, 
tended  to  injure  health?" 

Objection  overruled.     Exception  by  defendant. 

Witness  answered :  "  It  would  depend  upon  how  long 
water  staid;  if  it  became  stagnant,  it  would." 

Defendant  objected  to  answer.  Overruled.  Defendant 
excepts. 

The  plaintiff  proposed  to  show  that  the  culvert  below  was 
larger.     Defendant  objects. 

Court  being  of  opinion  that  defendant  had  opened  the 
door,  by  the  examination  of  the  witness  Hawkins,  allowed 
witness  to  testify. 

Dr.  O'Brien,  a  niediqal  expert  introduced  by  the  defend- 
ant, was  asked  by  the  plaintiff: 

*'  If  the  jury  believe,  iri  time  of  large  rain,  large  quanti- 
ties of  water  are  ponded  back  on  Emery's  Model  Farm,  on 
which  the  vegetation  is  rank,  what  would  be  the  effect  upon 
health?" 

Defendant  objects.     Overruled.     Exception  by  defendant 

Witness  answered:  "  Rank  vegetation  would  be  killed  by 
water  and  exposure  to  sun  ;  in  the  summer  time  would  pro- 
duce malaria." 

Objection  to  answer  by  defendant.  Overruled.  Excep- 
tion bv  defendant. 

ft/ 

The  defendant  prayed  the  following  instructions: 
'*  1.  If  the  jury  shall  believe  that  in  May,  1887,  a  rain-fall 
of  ovei  six  inches  fell,  said  fall  of  rain  excessive  and  extra- 
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ordinary,  and  if  the  jury  shall  believe  that  damage  was  sus- 
tained thereby,  that  the  defendant  is  not  liable  therefor." 

Refused,  except  as  hereinafter  sei  out  in  charge.  Defend- 
ant excepts. 

"  2.  That  if  the  jury  shall  believe  that  the  plaintiff  knew, 
or  had  cause  to  know,  at  the  time  he  placed  the  brick  at  the 
place  he  did,  that  it  was  subject  to  overflow,  then  it  was  con- 
tributory negligence,  and  they  will  answer  the  issue.  Yes." 

Refused,  except  as  hereinafter  set  out  in  charge.  Defend- 
ant excepts. 

"3.  That  if  the  plaintiff  knew  at  the  time  he  planted  his 
crops  on  the  Model  Farm,  that  it  was  subject  to  overflow, 
then  he  has  contributed  to  the  damage,  and  the  jury  will 
find  issue.  Yes." 

Refused,  except  as  is  hereinafter  set  out  in  the  charge. 
Defendant  excepts. 

"  4.  That  if  the  defendant  has  used  its  culvert  as  it  now  is 
since  1857,  then  the  law  presumes  it  has  a  grant  to  do  so, 
and  the  plaintiff  cannot  recover." 

Refused,  except  as  is  hereinafter  set  out  in  the  charge. 
Defendant  excepts. 

The  defendant  also  asked  this  instruction  : 
"  That  there  is  no  evidence  that  the  maintenance  of  the 
culvert  by  the  defendant  in  its  present  condition  is  a  public 
nuisance,"  which  was  given  by  the  Court. 

The  Court  then  instructed  the  jury  as  follows: 
"  The  first  issue  is,  has  the  defendant  negligently  ponded 
water  back  upon  the  plaintiff's  land? 

"  The  burden  rests  upon  the  plaintiff  to  satisfy  you,  by  a 
preponderance  of  the  testimony — i.  e.,  by  the  greater  degree 
of  credence  raised  in  your  minds.  Now,  what  is  the  truth 
of  this  matter?  No  question  is  made  about  the  building  of 
the  railroad  and  the  construction  of  the  culvert,  for  the 
defendant  admits  so  much.  The  defendant  says  that, 
although  it  had  constructed  the  culvert,  it  was  built  in  such 
manner  and  with  such  care  that  injury  to  the  plaintiff  was 
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not  to  have  been  anticipated.  It  was  the  duty  of  the  defend- 
ant to  have  constructed  its  culvert  so  that  it  would  carry  ofl 
the  water  of  the  stream,  uniler  all  ordinary  circumstances, 
and  the  usual  course  of  nature,  even  to  the  extent  of  such 
heavy  rains  as  are  ordinarily  expected,  unless  it  has  the 
right  of  grant,  ac  ual  or  presumed,  to  make  it  smaller.  If 
the  defendant  so  constructed  the  culvert  that  it  was  not  sufiB- 
cient  to  carrv  off  the  water  of  the  stream  under  ordinary  cir- 
curnstances  (and  by  ordinarj-  circumstHnces  is  meant  the 
usual  rainfall),  even  if  such  heavy  rains  are  occasional ;  and 
if  by  reason  of  the  insufficient  culvert  the  plaintiff's  land 
was  overflowed,  the  answer  to  the  first  issue  should  be  *  Yes; 
unless  the  defendant  had  acquired  the  right  to  pond  water 
on  the  plaintiff's  land.  As  to  whether  the  defendant  bad 
such  right,  I  will  instruct  you  when  I  come  to  speak  of  the 
fourth  issue. 

"On  the  other  hand,  if  the  jury  shall  believe  that  the 
plaintiff's  land  was  flooded  from  the  creek  and  not  by  back 
water  from  the  culvert,  then  it  was  done  by  the  negligence  of 
the  defendant,  and  the  issue  should  be  answered  *  No.'  And 
if  the  jury  shall  believe  that  the  mill-dam  below  the  culvert 
obstructed  the  full  flow  of  the  water,  so  that  it  did  not  flow 
freely  through  the  culvert,  as  it  would  have  otherwise  done, 
and  that  if  it  had  not  been  for  the  mill-dam  the  water  would 
not  have  ponded  back  on  the  plaintiff^'s  land,  then  your 
answer  should  be  '  No,'  for  the  defendant  is  not  responsible 
for  the  overflow  caused  by  the  mill-dam.  It  can  be  only 
responsible  for  its  own  act,  not  for  the  acts  of  others. 

*'  If  the  jury  shall  believe  tliat  the  culvert  is  sufficient  to 
carry  off  all  the  water  having  a.  natural  outlet  by  the  creek, 
except  in  cases  of  extraordinary  and  unusual  rainfall,  then 
defendant  was  not  negligent,  and  if  the  overflow  was  the 
result  of  extraordinary  rainfall,  the  answer  should  be  '  No.' 
But  whether  there  was  overflow  of  plaintiff's  land,  whether 
such  overflow  was  caused  by  heavy  rains,  such  as  are  not 
unusual,  and  the  obstructed  flow  of  the  water  by  the  culvert, 
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or  whether  the  culvert  was  sufficient  to  carry  off  the  water 
under  ordinary  circumstances,  or  whether  the  overflow  was 
all  the  result  of  extraordinary  rain-fall,  are  questions  for  you 
to  say. 

"  Perhaps  it  may  be  proper  for  me  to  say  that  if  you  find 
the  first  issue  *  No,'  thai  is  an  end  of  the  case.  But  it*  you 
should  answer  *  Yes,*  then  it  becomes  material  to  consider 
and  determfne  other  issues. 

"  I  shall  next  call  your  attention  to  the  fourth  issue.  (N. 
B. — This  issue  was  afterwards  divided,  and  constitutes  the 
fourth  and  fifth  issues  as  found  in  the  record.) 

"  The  fourth  issue  is  compound.  The  first  question  pre- 
sented is  as  to  how  long  tlje  defendant  has  been  using  the 
culvert  in  its  present  condition.  This  is  merely  a  question 
of  fact,  upon  which  1  can  give  you  very  little  assisiance.  You 
must  determine  it  upon  the  evidence. 

"  The  second  part  of  the  issue  is,  '  and  had  the  user  given 
the  defendant  an  easement  on  the  land  of  the  plaintiff?' 

"  It  is  insisted  by  the  defendant  that,  having  used  the  cul- 
vert for  more  than  twenty  years  before  the  plaintiff  began 
his  action,  that  it  has  acquired  a  right,  not  only  to  use  it  for 
its  own  purposes,  but  to  use  it,  although  it  may  have  the 
effect  of  ponding  back  water  on  the  land  of  the  plaintiflF.  It 
is  true  that  a  right  to  pond  water  upon  the  land  of  another 
may  be  acquired  by  actually  ponding  it  back  and  keeping 
it  so  ponded  back  for  twenty  years.  It  is  not  necessary  that 
it  should  be  kept  continually  ponded  to  the  same  height, 
when  the  difference  is  made  by  low  water  in  time  of  drought 
or  for  repairs ;  as  in  case  of  a  mill-pond,  if  a  dam  is  erected 
and  kept  up,  and  the  water  is  ponded  back  for  twenty  years, 
the  owner  of  the  mill  acquires  an  easement  to  pond  the 
water  back  over  the  land  covered  by  the  mill-pond,  when  as 
fu  J  as  usual,  although  it  may  have  been  taken  down  for 
repairs,  and  although  it  may  occur  that,  by  reason  of  drought 
or  by  reason  of  defecis  in  the  dam  itself,  temporarily  the 
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water  may  have  been  part  of  the  time  lower.  The  defend- 
ant assumes  the  burden  of  )»roof,  wlieii  it  undenakes  to  show 
its  rijiht  to  pond  water  back  on  the  land  of  p'aintiff,  and  it 
must  show  it  by  a  preponderance  of  evidence.'' 

Excepiion  by  defendant. 

"  If  the  jury  is  satisfied  that  the  defendant  has  for  twenty 
years  ponded  water  back  on  the  land  of  plaintiff  in  such  a 
way  ns  to  expose  itself  to  action  for  such  ponding  for  twenty 
years  before  this  suit  was  begun,  then  the  deft-ndant  has 
acquired  a  right  to  pond  the  water  back  on  the  plaintifl''s 
land." 

Exception  by  defendant. 

"  In  determining  this  question  of  easement  and  fixing  the 
time  of  the  twenty  years,  the  jury  must  count  out  the  time 
from  20th  May,  1801,  to  the  1st  January,  1870. 

"  In  fixing  the  begintiing,  the  jury  must  find  the  time 
that  defendant's  claim  began — the  time  its  right  was  first 
asserted  by  an  actual  ])Ouding  back  upon  the  lands  now 
claimed  by  the  plaintifi'. 

**  It  makes  no  difference  whether  the  land  was  then  owned 
by  the  plaintiff,  or  by  those  under  whom  she  claims. 

"  [In  order  to  ac([uire  a  right  by  prescription,  the  user  must 
have  been  continuously  asserted  and  enjoyed  without  inter- 
ruption for  twenty  years;  and  if  the  ponding  back  of  water 
on  the  land  of  plaintiff  was  at  long  intervals,  such  occasional 
trespasses  could  not  ripen  into  title.]  " 

Defendant  excepts  to  portion  of  charge  in  brackets. 

On  the  subject  of  contributory  negligence,  his  Honor 
instructed  the  jury  that  if  the  circumstances  were  such  that 
a  man  of  ordinary  prudence  would  have  planted  his  crops 
and  put  his  bricks  on  the  land,  then  the  plaintiff  was  not 
negligent.  If  the  defendant  had  a  right  by  prescription  to 
pond  back  the  water  (if  it  did  pond  it  back),  tlien  the  plain- 
tiff would  be  guilty  of  negligence  in  placing  his  bricks  or 
planting  his  crops  on  the  land,  and  the  jury  should  answer 
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the  third  issue  "  Yes."  But  if  defendant  had  no  right  to 
pond  back  the  water  (if  it  did  pond  it  back),  and  a  man  of 
ordinary  prudence  would  have  so  planted  his  crops  and 
placed  his  bricks,  then  the  plaintiff  was  not  guilty  of  neg- 
ligence in  so  planting  his  crops  and  placing  his  bricks  on 
the  land.     Defendant  excepted. 

His  Honor  also  further  charged  the  jury,  that  the  meas- 
ure of  damages  was  the  actual  injury  sustained  by  plaintiff's 
crops  and  brick. 

Verdict  for  plaintiff,  as  before  stated. 
Defendant  moved  for  a  new  trial : 
"  1.  For  admission  of  improper  testimony. 
"  2.  For  failure  to  instruct  as  requested. 
"3.  For  error  alleged  in  charge  given." 
Then  defendant  moved  for  judgment  upon  the  verdict. 
Motion  overruled. 

This  cause  coming  on  to  be  heard,  and  having  been  tried 
l)y  the  jury  upon  the  following  issues: 

**  1.  Has  the  defendant  negligently  ponded  water  back 
upon  the  plaintiti'*s  land? 

'*  2.  If  so,  what  damage  has  plaintiff  sustained  thereby  ? 
"  3.  Have  the  plaintiffs  been  guilty  of  contributory  negli- 
gence ? 

"  4.  How  long  has  defendant  been  using  the  culvert  in 
its  present  condition  ? 

*'  5.  And  has  the  user  ^iven  the  defendant  an  easement 
in  the  lands  of  the  plaintiff?" 

And  the  jury  having  answered  the  first  issue  "  Yes  :"  the 
second  issue,  "$1,870;"  the  third  issue,  "  No ;"  the  fourth 
issue,  "  Since  it  was  built,  with  the  exception  of  the  cracks, 
August,  18o7,"  and' the  fifth  issue,  "No": 

'*  It  is  now,  on  motion  of  R.  O.  Burton,  Jr.,  plaintiff's  attor- 
ney, adjudged  that  the  plaintiff  recover  of  the  defendant 
the  sum  of  one  thousand  eight  hundred  and  seventy  dol- 
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lars,  with  interest  from  the  first  day  of  this  term  till  paid, 
and  the  costs  of  this  action,  to  be  taxed  by  the  Clerk." 

From  this  judgment  the  defendant  appeals  to  the  Supreme 
Court. 

Mr.  R.  0.  Burton^  for  the  plaintiff. 
Mr,  W.  H.  Day,  for  the  defendant. 

Avery,  J.  (after  stating  the  facts).  The  action  was  brought 
to  recover  damage  for  injury  done  to  plaintiff's  brick-yard 
in  the  3  ear  1885,  and  again  in  May,  1887,  and  to  his  crops, 
by  overflows  caused  by  the  defective  construction  of  a  cul- 
vert over  a  creek  on  the  defendant's  line. 

The  first  and  second  exceptions  present  the  question^ 
whether  his  Honor  erred  in  refusing  to  submit  two  additional 
issues  tendered  by  defendant's  counsel.  It  was  not  the  design 
in  adopting  the  new  procedure,  that  parties  should  be  bound 
by  rules  so  technical  as  those  which  governed  the  old  sys- 
tem of  pleading.  The  forms  of  action  being  disregarded,  and 
it  being  requii<ite  only,  under  The  Code,  to  allege  the  mate- 
rial facts  in  the  cnraplaint,  and  t<^  admit  or  deny  the  allega- 
tions in  the  answer,  ordinarilv  it  must  be  left  to  the  sound 
discretion  of  {he nid privs  Ju<\ge  to  determine,  when  required 
or  allowed  to  settle  th**  ii-sues,  whetlier  the  action  can  be  tried 
more  intelligently  and  ^atisfactmly  by  the  jury  upon  spe- 
citic  issues,  submitted  lor  the  purpose  of  eliciting  distinct 
findings  in  the  nature  of  a  special  verdict,  or  by  confining 
'  the  inquiry,  in  imitation  of  the  old  method,  to  a  single  issue, 
or  a  small  number  of  issues,  and  pointing  out,  by  instruc- 
tion, how  the  conflicting  evidence,  controverted  in  the  plead- 
ings and  on  trial,  though  not  involved  in  the  terms  of  the 
issues  submitted,  bears  upon  the  verdict  to  be  rendered  in 
response  to  them,  provided,  always,  that  the  issues  submitted 
are  raised  by  the  pleadings. 
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It  is  misleading  to  embody  in  one  issue  two  propositions, 
as  to  which  the  jury  might  give  difl'erent  responses,  and  on 
exception  taken  in  apt  time,  a  new  trial  will  in  such  cases  be 
granted.      The  facts   found   by   a  jury,   whether  compre- 
hended under  one  or  many  issues,  must  be  sufficient  to 
enable  the  Court  to  proceed  to  judgment.     When  the  judg- 
ment can  be  predicated  upon  the  findings,  though  it  may 
appear  that  the  Judge  who  tried  the  case  below  refused  to 
submit  more  specific  issues  tendered  by  a  party,  yet,  if  he 
told  the  jurv  how  the  testimony  relating  to  the  issues  refused 
should  be  considered  in  connection  with  the  law,  in  passing 
upon  those  submitted,  and  thereby  gave  opportunity  to  enter 
exception  to  the  instruction  given,  and  to  the  refusal  to  give 
that  asked,  the  appellate  Court  will  not  grant  a  new  trial. 
Tlie  Court  will  impose  no  limit  to  the  exercise  of  discretion 
on  the  part  of  the  Judge  below,  in  settling  the  issues,  except 
that  the  facts  established  by  the  responses  to  them  shall 
constitute  a  lawful  basis  for  the  judgment,  and  that  an 
appellant  was  not  denied  an  opportunity  to  have  the  law 
applicable  to  any  material  portion  of  the  testimony  fairly 
presented  and  passed  upon  by  the  jury,  through  the  me- 
dium of  some  issue. 

The  defendant  contends  that  there  was  error  in  declining 
to  submit  to  the  jury  the  two  issues  offered : 

"  1 .  What  was  the  depth  of  rain-fall  on  10th  of  May,  1887  ? 
Was  the  rain-fall  lOth  of  May  excessive  and  extraordinary? 
"  2.  What  damage  did  plaintiff  sustain  by  ponding  back 
of  the  water  on  that  occasion  ?" 

His  Honor  presented  the  wliole  question  of  negligence  on 
the  part  of  the  defendant  in  the  first  of  the  five  issue?,  to 
which  the  jury  responded,  and  which  is  in  the  following 
language : 

"  Has  the  defendant  negligently  ponded  water  back  upon 
the  plaintiff's  land?" 
102—15 
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The  Judge  instructed  the  jury  upon  the  questiou  of  negli- 
gence on  defendant's  part  as  follows: 

*'  It  was  the  duty  of  defendant  to  have  constructed  its  cul- 
vert so  it  would  carry  off  the  water  of  the  stream  under  all 
o3  dinary  circumstances  and  the  usual  course  of  nature,  even 
to  the  extent  of  such  heavy  rains  as  wre  ordinarily  expected, 
unless  ii  has  the  right  of  grant,  actual  or  presumed,  lo  make 
it  s^maller.  If  tlie  defendant  so  oon>tructed  the  culvert  that 
it  was  not  sufficient  to  carrv  off  the  water  of  the  stream 
uudei  ordinary  circumstances  (and  b}'  ordinary  circum- 
stances is  m«-j»nt  the  usual  rain-fall),  even  if  such  heavy  rains 
are  occasional,  and  by  reason  of  insufficient  culvert  the  plain- 
tiff's  land  wnsoverfl'kwed,  the  answer  to  the  first  issue  sl)Ould 
be  '  Yes,'  unless  the  defendant  had  acquired  the  right  to 
pond  water  on  the  plaintiff's  land." 

We  think  his  Honor  stated  the  law  oorrectiv,  and  is  sus- 
tained  by  the  case  of  Wright  v.  Wilmington^  92  N.  C,  156, 
an<l  the  authorities  there  cited;  also  Wood  on  Railways, 
vol.  2,  sec.  2r)3,  p.  873. 

By  applying  the  law,  fis  stated  by  the  Court,  the  jury 
would  naturally  determine  from  the  testimony  whether 
the  rainfall  of  the  10th  of  May,  1887,  or  that  in  the  vear 
iSSf),  was  so  extraordinary  and  excessive  that  it  could  not 
have  been  reasonably  exj)ected  to  f^U,  and  if  such  was  the 
character  of  the  rain  at  either  date,  they  would  naturally 
leave  out  any  injury  sustained  by  such  a  rain-fall,  in  making 
their  estimate  of  the  damage  ;  or  if  they  found  that  all  the 
damage  sustained  by  the  plaintiff,  both  in  his  brick-yard 
and  as  to  his  crops,  was  attributable  to  extraordinary  rains, 
they  would  ol  course  respond  "  No  "  to  the  issue.  His  Honor, 
in  addition  to  the  language  quoted  from  his  charge,  told  the 
jury  that  the  defendant  was  "  not  negligent,  if  the  overflow 
was  the  result  of  extraordinary  and  unusual  rain-fall.'"  The 
<lefendant  introduced  a  witness,  P.  B.  Hawkins,  who  testi- 
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fied  that  he  built  the  culvert  in  185^),  was  contractor  for  the 
work,  and  that  one  Bodwell,  a  civil  engineer,  had  direction 
of  the  construction. 

The  defendant  offered  to  show  by  the  witness  Hawkins 
"  the  reputation  of  Bodwell  as  an  intelligent  and  expert  engi- 
neer." On  objection  by  the  plaintiff,  the  testimony  was  held 
to  be  incompetent,  and  the  defendant  excepted.  Counsel  on 
the  argument  in  this  Court  did  not  abandon  this  exception, 
but  failed  to  cite  any  authority  in  support  of  it;  and  we  can- 
not see  how  the  fact  that  the  engineer,  who  had  the  over- 
sight of  the  construction  of  the  culvert,  was  an  intelligent 
and  expert  engineer,  tends  to  show  that  the  culvert  was  in 
fact  so  constructed  as  to  carry  off  any  but  an  excessive  fall 
of  rain. 

The  plaintiff  had,  before  the  introduction  of  the  witness 
P.  B.  Hawkins,  "  offered  to  prove,  as  tending  to  show  negli- 
gence, that,  some  two  hundred  yards  below,  on  the  same 
stream,  the  Roanoke  Navigation  Company  had  constructed 
a  culvert  before  defendant,  which  was  twenty-six  feet  wide," 
but  upon  objection  by  defendant  the  testimony  was  then 
excluded.     The  witness  Hawkins,  having  qualified  himself 
to  speak  as  an  expert,  said :  "  I  think  the  culvert  a  suffi- 
ciently large  culvert  for  the  size  of  the  stream.     I  thought 
it  sufficient  to  carry  off  any  rise.     It  was  the  largest  culvert 
I   ever  built."    Subsequently  the  Court,  being  of  opinion 
that  the  defendant,  by  the  examination  of  Hawkins,  had 
**  opened   the  door "    and    made   the    evidence    previously 
excluded  competent,  allowed  a  witness  to  testify,  after  objec- 
tion on  the  part  of  the  defendant,  that  the  culvert  built  bj' 
the  Roanoke  Navigation  Company,  two  hundred  yards  below, 
on  the  same  stream,  was  larger  than  that  built  by  Hawkins, 
and  this  is  the  ground  of  another  exception  relied  on  by  the 
defendant.       We  concur   with    his  Honor    in    his  ruling. 
Hawkins   had   qualified  as   an   expert,  as  we   may   fairly 
infer  from  the  record,  in  part,  at  least,  showing  his  experience 
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as  a  contractor  for  work  on  railways,  and  at  any  rate  he  had 
been  allowed,  after  stating  that  he  had  built  that  pmrtieular 
culvert,  to  testify  further  that  it  was  the  largest  he  had  ever 
built,  the  natural  inference  being  that  he  had  constructed 
a  number,  and  this  was  of  unusual  capacity.     In  order  to 
break  the  force  of  this  testimony,  it  was  competent  for  the 
plaintiff*  to  show  that  another  had  been  built  so  near  below 
that  the  volume  of  water  in  the  stream  would  not  probably 
be  materially  increased  before  reaching  it,  or  certainly  to 
show  that  another  and  larger  one  was  very  near,  and  in  that 
way  to  meet  the  argument  (which  defendant's  counsel  might 
make  to  the  jury)that  an  expert  and  experienced  engineer  had 
never  constructed  one  that  would  allow  so  much  water  to  pass. 
Hawkins  might  have  been  asked,  on  cross-examination,  with 
a  view  to  impeach  him  or  destroy  the  weight  of  his  testi- 
mony as  an  expert,  what  the  dimensions  of  the  lower  cul- 
vert were.     Greenleaf  on  Ev.,  vol.  1,  sec.  468.     But  we  think 
that  the  testimony  of  Hawkins  tended  to  show  that  the 
defendant  had  not  done  the  work  in  a  negligent  or  unskillful 
manner,  by  impressing  the  jury  with  the  idea  that  no  larger 
culvert  had  ever  been  constructed,  because  an  educated  and 
intelligent  contractor  had  not,  in  the  years  of  experience  that 
made  him  an  expert,  built  one  so  large.    This  is  only  a  fair 
inference  from  theHestimony,  and  it  would  follow  that  testi- 
mony as  to  the  location  and  capacity  of  the  lower  culvert 
must  of  necessity  tend  to  remove  the  incorrect  impression 
made  by  Hawkins'  testimony,  and  in  that  way  bear  directly 
upon  the  question  of  negligence,  involved  in  the  first  issue. 

The  testimony,  offered  to  prove  that  the  stagnant  water 
engendered  malaria  and  caused  sickness,  was  withdrawn 
from  the  jury,  and  the  exception  growing  out  of  its  intro- 
duction was  not  insisted  on  in  this  Court. 

Counsel  for  the  defendant  contends,  that  there  was  error 
in  the  refusal  to  give  the  instruction  prayed  for  in  reference 
to  contributory  negligence,  and  in  giving  that  substituted 
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by  his  Honor  for  it.  Indeed,  in  the  argument  in  this  Court 
counsel  went  further,  and  cited  a  number  of  authorities  to 
establish  the  position,  that  this  is  a  case  in  which,  upon  the 
undisputed  facts,  the  jury  should  have  been  told  there  was 
contributory  negligence  on  the  part  of  the  plaintiff. 

The  plaintiff,  T.  L.  Emery,  testified,  that  in  the  fall  of 
1885  his  brick-yard  was  overflowed,  and  in  May,  1887,  it 
was  again  submerged,  and  that  the  plaintiff  suffered  great 
damage,  on  both  occasions,  in  the  destruction  of  brick. 

In  reply  to  a  question,  he  stated,  as  a  reason  why  he  again 
made  brick  at  the  same  place,  after  the  overflow  in  1>85,  that 
the  preparation  of  the  brick -yard  had  cost  him  a  good  deal  of 
money,  and  that  the  place  selected  was  the  only  place  suita- 
ble for  making  brick  on  the  land. 

It  is  insisted,  that  there  was  a  want  of  ordinary  care, 
shown  by  plaintiff,  in  manufacturing  brick  a  second  time  in 
a  place  that  had  been  overflowed  nearly  two  years  before. 

If  the  jur}'  had  not  found  that  there  was  negligence  on 
the  part  of  the  defendant  in  response  to  the  first  issue,  then, 
under  the  in.struction  of  his  Honor,  it  would  have  been 
unnecessary  to  proceed  to  consider  the  third,  which  involved 
the  quesiion  of  contributory  negligence.  So,  we  may  assume 
that  the  jury  agreed  upon  the  affirmative  answer  to  the  first 
issue,  before  discussing  the  third. 

We  cannot,  upon  reason  or  authority,  reach  the  conclu- 
sion that  the  plaintiff  exhibited  a  want  of  ordinary  care  by 
manufacturing  brick  in  the  year  1887,  because  the  brick- 
yard had  been  damaged  in  1885,  nor  that  he  was  negligent 
in  planting  another  crop  in  the  latter  year  on  land  that 
had  been  overflowed  two  vears  before,  for  the  reason  that 
the  defendant  company,  by  the  careless  and  unskillful  con- 
struction of  its  road,  in  the  failure  to  provide  adequately  for 
the  escape  of  the  water  of  the  creek,  even  w^hen  there  was 
no  extraordinay  volume,  had  subjected  the  plaintiff  to  some 
risk  in  raising  the  usual  crops  on  the  farm,  or  attempting  to 
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utilize  the  only  suitable  place  for  manufacturing  brick  on 
that  tract  of  land.  It  is  often  difficult  to  determine  when 
the  admitted  evidence  in  a  case  crosses  the  shadowy  line, 
and  compels  the  Court  to  take  the  case  from  the  jury,  and 
declare,  as  the  law,  that  contributory  negligence  has  been 
proven.  The  application  of  the  rule,  that  when  the  facts 
are  ascertained,  the  question,  whether  there  has  been  negli- 
gence or  contributory  negligence,  is  one  addressed  exclu- 
sively to  the  Court,  is  attended  with  difficulty,  because  it 
seldom  happens  that  the  material  facts  in  an}'  two  cases  are 
precisely  the  same.  When  there  is  any  conflict  in  the  testi- 
mony the  Courts  will  lay  dowm  the  rules  of  law  and  define 
the  standard  of  care  necessary,  but  leave  the  jury  to  decide, 
whether,  under  the  circumstances,  ordinary  care  was  exer- 
cised by  a  defendant. 

The  defendant  has  no  reason  to  complain  that  the  Court 
allowed  the  jury  to  apply,  as  the  test,  the  abstract  principle 
that  the  plaintiffs  were  bound  to  exercise  that  degree,  and 
only  that  degree,  of  care  which  a  man  of  ordinary  prudence 
would  exhibit  in  the  manao;ement  of  his  affairs,  and  refuse 
to  sustain  the  unreasonable  i)roposition  that  a  prudent  man 
must  either  allow  his  land  to  remain  uncultivated,  and  his 
brick-yard,  with  his  investment  for  manufacturing,  to  be 
abandoned,  or  incur  the  risk  of  losing  the  fruits  of  his  labor, 
because  he  had  some  reason  to  fear  that,  by  the  negligent 
construction  of  a  culvert,  the  crop  or  the  brick  might  be 
injured  or  destroyed.  Wood  on  Railway  Law,  sec.  300,  and 
notes. 

The  authorities  cited  by  defendant  do  not  sustain  the 
position,  either  that  the  Court  erred  in  refusing  to  give  the 
instruction  asked,  or  in  the  failure  to  go  further  in  that 
given,  and  tell  the  jury  that  the  admitted  facts  were  suffi- 
cient proof  of  contributory  negligence.  The  authority  to 
which  counsel  refers  us  is  not  applicable  to  the  facts  of  this 
case.     Beach  on  Contributory  Negligence  sees.  12  and  13. 
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The  same  author  says,  section  162 :  "  It  is  for  the  Court  to 
say,  in  a  majority  of  instances,  what  is  and  what  is  not  neg- 
ligence, as  an  abstract  piopositimt  When,  therefore,  the  fads 
of  a  given  case  are  vndisputtd,  and  the  ivferences  or  conclusions 
to  be  drawn  from  the  facts  indisputable — when  the  standard 
of  duty  is  fixed  and  defined,  so  that  a  failure  to  attain  it  is 
negligence  beyond  a  cavil,  then  contributory  negligence  is 
matter  of  law.  When  the  facts  are  unchallenged,  and  are  such 
that  reasonable  nimds  could  draw  no  other  inference  or  conclu- 
sion from  them  than  that  the  'plaintiff  was  or  was  not  at  fault, 
it  is  the  province  of  the  Court  to  determine  the  question  of 
contributory  negligence  as  one  of  law."  He  cites  Field  on 
Damages,  p.  519,  to  the  effect  that,  "  to  justify  a  nonsuit  on 
the  ground  of  contributory  negligence,  the  evidence  against 
the  plaintiff  should  be  so  clear  as  to  leave  no  room  for  doubt, 
and  all  material  facts  must  be  conceded,  or  established 
beyond  controversy."  The  learned  author  concludes  that, 
"  in  a  majority  of  cases,  the  (juestion  of  the  plaintiff* 's  negli- 
gence will  be  one  of  fact,  tn  be  ultimately  determined  by  a 
jury." 

In  Detroit  R,  R.  Co.  v.  Von  Steinborg  (cited  by  the  author). 
Judge  Cooley  says:  "The  case  must  be  a  very  clear  one, 
which  would  justify  the  Court  in  taking  upon  itself  this 
responsibility."  *  *  *  Speaking  of  the  finding  by  the  Court 
that  there  w^as  contributory  negligence  in  any  given  case,  the 
learned  Judge  says  further:  "  He  thus  makes  his  own  opinion 
of  what  would  be  generally  regarded  as  prudence  a  definite 
rule  of  law.  It  is  quite  possible  that  if  the  same  question  of 
prudence  w^ere  submitted  to  a  jury,  collected  from  the  differ- 
ent occupations  of  society,  and,  perhaps,  better  competent  to 
judge  f'f  the  common  opinion,  he  might  find  them  differing 
with  him  as  to  the  ordinary  standard  of  proper  care." 

The  last  exception  grows  out  of  the  refusal  to  give  the 
instruction  asked,  that  "  if  the  defendant  has  used  its  cul- 
vert, as  it  now  is,  since  1859,  then  the  law  presumes  it  has  a 
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grant  to  do  so,  and  the  plaintiff  cannot  recover."     The  injury 
resulting  from  the  unskillful  construction  of  culverts  cannot 
be  estimated  as  a  part  of  the  damage  for  right  of  way,  and 
the  grant  from  the  land-owner  or  the  proceeding  for  condem- 
nation, to  which  he  and  the  corporation  were  parties,  would 
not  operate  as  an  estoppel  in  an  action  brought  by  him  for 
injury  caused  by  the  unskillful  construction  of  culverts  and 
consequent  damage  to  land  located  beyond  the  right  of  way. 
The  owner  of  adjacent  land  can,  of  course,  resort  to  common 
law  remedy  for  damage  sustained  by  him  in  the  overflow  of 
his  land,  directly  consequent  upon  such  carelessness  on  the 
part  of  a  railroad  company  in  the  construction.     Wood  on 
Railway  Law,  sec.  253,  vol.  2,  p.  87(3.     His  recovery  can  be 
defeated  only  by  proof  of  a  prescri[)tive  right,  acquired  by 
user,  to  maintain  the  culvert  in  its  present  state,  with  the 
consequent    injury.     The  right  by  prescription    could   be 
accjuired  by  the  defendant  by  user  for  twenty  years,  and  the 
user,  in  order  to  rnise  the  presumption  of  a  grant  from  the 
quiet  enjoyment  of  the  easement,  must  have  been  such  as  to 
have  subjected  the  claimant  to  an  action  any  time  for  twenty 
years  before  his  right  to  the  easement  was  controverted  by 
the  bringing  of  this  action.     The  defendant  must  show,  too, 
in  order  to  establish   his  right  to  the  easement,  "  that  the 
user,  at  the  time  when  the  action  was  brought,  was  not  sub- 
stantially in  excess  of  that  which  he  had  exercised  during 
the  period  requisite  to  the  right."     Sherlock  v.  Railway  Co., 
supra     To  apply  that  rule  to  this  case,  the  burden  is  on  the 
defendant  to   show,  not  that  the  overflow  has  constantly 
extended  over  a  fixed  territory  on   the  plaintifl^'s  land  or 
varied  only  with  the  water-mark  for  twentj'  years,  but  that 
at  regular  or  irregular  intervals  the  water  has  overflowed  the 
very  land  on  which  the  bricks  were  destroyed  or  the  crops 
injured,  and  to  the  very  same  extent,  so  as  to  have  made  the 
defendant  liable  in  an  action  for  or  in  the  nature  of  trespass, 
by  the  Jtme  plaintiff  and  those  under  whom  she  claims,  at 
any  time  during  that  period. 
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The  floods  occurring  at  intervals  must  have  always  cov- 
ered the  land  on  which  the  crops  were  raised,  or  the  bricks 
were  made,  in  order  to  establish  an  easement,  that  would 
prove  available  as  a  defence  to  the  one  ground  of  action  or 
the  other.  Wood  on  Lim.  of  Actions,  §182,  p.  377;  Sher- 
lock v  Railway  Co.  (and  Reports);  Northwestern  Reporter, 
vol.  17,  No.  2,  p.  171. 

The  defendant  has  not  attempted  to  establish  the  pre- 
scriptive right,  b}'  offering  any  testimony  to  show  that  the 
land  has  been  overflowed.  So  far  as  we  can  judi^e  from  the* 
report  of  the  evidence,  which  does  not  purport  to  be  full, 
there  was  no  proof  offered  as  to  the  nature  or  ex'eut  of  the 
overflow,  except  that  off*ered  by  plaintiff"  in  support  of  his 
<lemand  for  damage,  and  covering  only  three  years  prior  to 
the  bringing  of  the  action.  The  proof  by  the  pliintiff^,  that 
ordinary  rains,  for  four  years  prior  to  the  brin;;ing  of  the 
action,  had  been  sufficient  to  cause  the  overflow  of  the  brick- 
yard and  the  cultivated  land  of  the  feme  plaintiff,  does  not 
supply  the  omission  of  the  defendant  company,  or  relieve  it 
of  the  burden.  It  does  not  follow  that  the  overflow  has 
been  uniform  so  as  to  subject  the  company  to  an  action  in 
favor  of  those  under  whom  she  claims,  for-  the  previous 
time,  extending  back  twenty  years;  for  changes  in  the  sys- 
tem of  drainage  by  land-owners  above,  and  the  clearing  of 
lands,  might  have  increased  the  volume  of  water  in  the 
creek  and  caused  it  to  overflow  more  readily.  But  such 
alterations  would  not  have  relieved  (he  defendant  company 
of  liability  resulting  directly  from  the  insufficiency  of  its 
culverts  to  discharge  the  water.  No  such  testimony  having 
been  offered  by  the  defendant,  the  complaint,  that  his  Honor 
left  the  jury  to  pass  upon  the  question  wheCher  an  ease- 
ment had  been  acquired,  ouglit  not  to  come  from  it. 

We  conclude,  therefore,  that  there  was  no  error,  and  the 
judgment  must  be  affirmed. 

No  error.  Affirmed. 
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T.  L.  EMERY  and  wife  v.  THE   RALEIGH   AND  GASTON  RAIL- 
ROAD COMPANY. 

Petitions  to  Rehear  may  be  filed  duHng  Term  at  ivhich  the  Case 
is  decided— Tht  Code,  §§960,  9(58;  Ch.  41,  Laws  1887. 

Sections  966  and  968  of  The  Code  are  in  pari  materia ^  and  must  be  con- 
strued together.  As  ^i  968  has  been  amended  by  ch.  41,  I^aws  1887, 
so  as  to  require  the  decisions  of  the  Supreme  Court  to  be  certified  to 
the  lower  courts  during  the  term,  thus  placing  them  beyond  the 
control  of  this  Court  in  term-time,  the  reason  for  requiring  peti- 
tions to  rehear  to  be  filed  only  in  vacation  (as  is  done  by  ^  966)  has 
ceased,  and  such  petitions  may  now  be  filed  during  the  term  at 
which  the  opinion  is  filed.  In  amending  ,^968  the  Legislature 
also  amended  j;  966,  and  modified  the  rule  of  the  Supreme  Court 
regulating  petitions  to  rehear. 

After  the  decision  of  this  case  at  this  term  the  defendant 
moved  the  Court  to  direct  that  the  certificate  of  the  decision 
of  affirinatioir  should  not  be  certified  to  the  Court  below 
until  the  end  of  the  term.  The  motion  was  dt-uied  for 
reasons  stated  in  the  opinion. 

Mkrrimon,  J,  At  the  present  term  the  judgment  appealed 
from  in  tliis  case  was  affirmed  more  than  ten  davs  next  before 
the  first  Monday  in  the  present  month  April),  and  the 
defendant,  by  motion,  asks  the  Court  to  direct  that  the  cer- 
tificate of  the  decision  of  affirmation  shall  not  be  sent  to  the 
Superior  Court  until  after  the  end  of  the  term,  to  the  end  it 
may,  in  vacation,  file  its  petition  to  rehear  and  applj'  for  an 
order  to  restrain  the  issuing  of  an  execution,  as  allowed  by 
the  statute  (The  Code,  §  mi)). 

We  think  this  motion  unnecessary,  because  the  defendant 
can  at  once  file  its  petition  to  rehear,  and  if  a  Justice  of  this 
Court  shall  "endorse  thereon  that,  in  his  opinion,  the  case 
is  a  proper  one  to  be  reheard,"  as  allowed  by  Rule  12,  §  2, 
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it  will  be  docketed,  and  application  can  then  be  made  for  an 
order  to  restrain  the  issuing  of  execution,  or  the  collection  of 
the  same  if  issued. 

The  statute  (The  Code,  §968)  provided  that  "the  Clerk  (of 
this  Court)  shall,  immediately  after  the  rise  of  each  term 
thereof,  transmit,  by  some  safe  hand,  or  by  mail,  to  the  Clerks 
of  the  Superior  Courts,  certificates  of  the  decisions  of  the 
Supreme  Court  in  cases  sent  from  said  Court,"  &c.    This 
statutory  regulation  has  been  amended  by  the  statute  (Acts 
1887,  ch.  41),  so  as  to  require  the  Clerk  of  this  Court  to  so 
transmit  the  decisions  thereof  "on  the  first  Monday  in  each 
month     *     *     *     which  have  been  on  file  ten  days."    This 
amendment  also  afi^ects  and  modifies  the  statute  {The  Code, 
§966),  which  prescribes  that  "a  petition  to  rehear  maybe 
filed  during  the  vacation  succeeding  the  term  of  Court  at 
which  the  judgment  was  rendered,  or  within  twenty  days 
after  the  commencement  of  the  succeeding  term,"  etc.     The 
two  sections  (968  and  966)  cited  are  in  pari  maferia,  and 
must  be  construed  together;  as  by  the  former  the  certificate 
of  the  decisions  of  this  Court  were  re<iuired  to  be  transmit- 
ted to  the  Superior  Court  after  the  term  ended,  the  latter 
provided  that  a  petition  to  rehear  might  be  filed  at  any  time 
in  vacation,  and  the  petitioner  had  opportunity  to  apply  for 
an  order  to  restrain  the  issuing  of  execution,  or  the  collection 
of  the  same  if  issued.     This  regulation  has  been  changed, 
as  above  indicated,  so  that  such  certificates  must  be  sent  to 
the  Superior  Courts,  on  the  first  Monday  in  each  month,  of 
all  decisions  that  have  at  that  time  been  on  file  ten  days; 
and  thus,  ordinarily,  the  decisions  j)ass  beyond  the  control 
of  this  Court  in  term-time,  with  the  same  efi'ect  as  formerly 
the}''  did  after  the  end  of  the  term.     The  reason  why,  for- 
merly, the  petition  to  rehear  was  filed  in  vacation,  seems  to 
have  been,  that  during  the  term  the  decision  was  in  fieri,  and 
the  Court  could  correct  errors  without  a  rehearing;  it  could 
not  after  the  term,  because,  then,  the  case  had  passed  beyond 
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its  control,  and  hence  an  application  to  rehear  became  neces- 
sar}'.  As  now  the  case  passes  bej'ond  the  control  of  the 
Court  during  the  term,  the  statute  [The  Code,  §966)  allowing 
a  petition  to  rehear  is  in  effect  correspondingly  so  changed 
as  to  allow  it  to  be  filed  in  term-time  after  the  time  the 
certificate  of  the  decision  is  required  by  law  to  be  transmit- 
ted to  the  C-lcrk  of  the  Superior  Court.  Otherwise  a  material 
part  of  the  statutory  provison  last  rited  would,  or  might  be, 
defeated.  There  is  no  just  reason  why  this  should  be  so, 
nor  did  the  Legislature  so  intend.  In  amending  one  of  the 
two  sections  cited,  it  amended  both,  and  as  well  modified  the 
rule  of  this  Court  applicable  in  such  cases. 
The  motion  must  therefore  be  dertied. 

Motion  denied. 


W.  H.  HUGHES,  Ex'r,  v.  F.  L.  HODGES. 
Jus  Dispmiendi — Homestead — Constitution,  Art.  10. 

1.  The  JH8  dispotiendi  is  a  vested  right,  pntected  by  the  Constitution  of 

the  United  States,  and  by  article  1,  g  31,  of  the  Ck)nstitution  of 
this  State:  and  is  restricted  only  by  provisions  for  dower  and 
homestead,  which  restrictions  must  be  so  construed  as  to  canr 
out  the  kindly  puri)o-e  for  which  they  were  created,  with  nonii« 
restraint  on  the  i)ower  of  alienation  than  is  necessary  to  make 
them  effectual. 

2.  An  unembarrasr^ed   owner  of  land,  no  matter  when  the  land  was 

ac(iuired,  can  convey  the  same,  absolutely,  or  by  way  of  trustor 
mortgage,  free  of  all  homestead  rights,  without  the  absent  of  lus 
wife,  except  in  the  following  cases  :  (1)  Where  the  land  in  qu«- 
tion  has  been  allotted  to  him  out  a  homestead,  either  on  his  own 
petition  or  by  an  officer,  in  accordance  with  law:  (2)  where  no 
homestead  has  been  allotted,  but  there  are  judgments  against  him 
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which  constitute  a  lien  on  the  land,  and  upon  which  execution 
might  issue  and  make  it  necessary  to  have  his  homestead  allotted; 
(3)  where  no  homestead  has  been  allotted,  but  he  has  made  a  mort- 
gage,  reserving  an  undefined  homestead,  which  mortgage  consti- 
tutes a  lien  on  the  land  that  could  not  be  foreclosed  without  allot- 
ting a  homestead;  (4)  where  the  conveyance  is  fraudulent  as  to 
creditors,  and  no  homestead  has  been  allotted  in  other  lands. 

3.  If  a  husband  make  a  fraudulent  conveyance  of  his  land  (the  wife  not 

joining  in  the  deed),  tlie  proceedings  of  creditors  to  have  the  deed 
vacated  inure  to  the  benefit  of  the  fraudulent  grantor's  family, 
because  the  creditors  ultimately  subject  the  reversion  to  the  pay- 
ment of  their  demands,  while  the  wife  and  children  of  their  debtor 
get  the  homestead  in  the  land. 

4.  The  mere  fact  that  a  man  owes  debts  does  not  disable  him  from  con- 

veying his  lands  (free  of  all  homestead  rights)  without  the  joinder 
of  his  wife,  unless  the  deed  be  executed  with  intent  to  defraud 
his  creditors,  and  no  homestead  has  been  allotted  to  him. 

By  Merrihon,  J.,  dissenting.  The  Constitution,  Art.  10.  by  its  express 
terms,  as  well  as  the  spirit  which  pervades  it  and  the  judicial  inter- 
pretation of  it  for  the  last  twenty  years,  not  only  secures  a  home 
to  an  insolvent  debtor  and  his  family  beyond  the  reach  of  the  final 
process  of  a  court,  but  goes  further,  and  protects  and  secures  to 
the  wife  and  children  a  homestead  estate  in  the  lands  of  the  hus- 
band and  father  independent  of  any  actual  allotment  or  defined 
location  of  the  homestead.  This  homestead  estate  is  protected 
against  the  reckless  alienation  of  an  impi^ovident  or  vicious  hus- 
band and  father,  by  section  8,  article  10,  of  the  Constitution,  which 
makes  the  joinder  of  the  wife  essential  to  every  conveyance  by  a 
married  man  in  order  to  pass  title  to  his  lands  free  of  the  right  of 
homestead.  This  is  true  whether  such  land  has  been  actually 
set  apart  and  allotted  as  a  homestead  or  not. 

(The  above  is  applicable,  of  course,  to  lands  acqtiired  since  the  Constitu- 
tion of  1868,  and  to  such  lands,  acquired  before  1868,  in  which  the 
husband  has  had  a  homestead  allotted.) 


plaintiff's  appeal. 


This  was  a  civil  action,  heard  before  Graves,  J.,  at  the 
Spring  Term,  188S,  of  the  Superior  Court  of  Northampton 
County. 
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The  plaintiffs  are  the  executor  and  heirs-at-law  of  Samuel 
Calvert. 

On  the  Sth  of  January,  187(),  defendant  executed  three 
notes  of  that  date,  but  falling  due  in  one,  two  and  three 
years  after  date,  payable  to  said  Samuel  Calvert,  and  at  the 
same  time  executed  to  said  Calvert  a  mortgage  deed,  con- 
veying ihirty-five  acres  of  land  in  Northampton  County,  to 
secure  the  ])ayment  of  said  notes.  This  action  was  brought 
to  foreclose. 

At  the  time  when  the  defendant  executed  the  mortgage 
deed  (Sth  January,  ]87<>),  he  owned  no  other  land,  except 
the  tract  conveved  in  said  deed,  and  another  tract  of  two 
acres,  both  of  which,  together,  are  not  worth  one  thousand 
dollars.  The  defendant  Hcquired  title  to  one  undivided  half 
interest  in  said  land,  in  the  year  18^6,  but  did  not  become 

the  owner  of  the  other  half  until  the day  of . 

1871). 

The  defendant  was  first  married  in  1873,  and  his  first  wife 
was  living  on  the  8th  of  January,  1876,  bui  did  not  join  in 
the  execution  of  the  deed.  She  died  in  the  vear  1881,  and 
he  married  a  second  wife  in  the  vear  1882.  This  action  was 
brought  in  Jane,  1871^  after  the  last  of  said  notes  became 
due. 

The  defendant  contended,  that  the  deed,  or  writing  pur- 
porting to  be  a  deed,  executed  by  the  defendant,  on  the  Sth 
of  January,  187^,  was  void,  as  a  ccmvevance,  and  that  uo 
interest  in  said  land  passed  by  said  deed. 

The  plaintiffs  insisted,  on  the  other  hand,  that  the  deed 
was  valid  without  the  joinder  of  the  wife  in  its  execution, 
and  vested  the  title  to  the  whole  of  said  land  in  fee  simple 
in  Samuel  Calvert,  subject  to  the  trusts  set  forth  therein 

The  Court  adjudged,  that  the  defendant  and  all  j>ersons 
claiming  under  him  be  "foreclosed  of  all  equity  of  redemp- 
tion in  and  to  the  reversion  in  the  land  mentioned  in  the 
complaint,"  after  the  termination  of  the  homestead  estates, 
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and  ordered  that  a  commissioner  sell  the  reversion,  unless 
the  debt  adjudged  to  be  due  from  defendant  should  mean- 
time be  discharged. 

Both  plaintiffs  and  defendant  apffcaled,  and  both  cases 
are  considered  together,  the  appeal  of  plaintiffs  being  the 
first  in  order. 

Mr.  T.  W.  Mason,  for  the  plaintiff. 
Mr.  R.  B.  Peebles,  for  the  defendant. 

Avery,  J.  (after  stating  the  case).  When  we  approach  the 
consideration  of  the  question,  whether  the  organic  law  or 
the  statute  law  shall  be  so  construed  as  either  to  preserve 
unimpaired  or  to  greatly  restrict  the  right  of  the  citizen  to 
alien  his  own  land,  it  is  wise  to  recur  to  the  fundamental 
principles  embodied  in  our  State  and  National  Constitutions, 
or  the  elements  of  the  common  law  that  have  proven  con- 
sistent with  the  genius  of  our  institutions. 

Every  citizen  has  the  right  to  enjoy  the  fruits  of  his  own 
labor,  and  when  his  earnings  are' invested  in  land,  the  rule 
is  that  he  acquires  with  the  title  the  incidental  right  of  abso- 
lute and  unrestrained  alienation.  The  few  instances  in 
which  the  law  has  trammeled  the  citizen  in  the  exercise  of 
this  power,  in  order  to  reach  some  beneficial  end,  are  the 
exceptions  that  establish  instead  of  destroying  the  rule.  The 
jiis  disponendi,  subject  only  to  the  exceptions  hereafter  men^ 
tioned,  is  a  vested  right,  protected  even  against  hostile  State 
legislation,  by  that  clause  of  the  Constitution  of  the  United 
States  which  prohibits  the  enactment  of  any  law  impairing 
the  obligations  of  a  contract.  Bruce  v.  Strickland,  81  N.  C, 
267. 

In  our  Declaration  of  Rights  (Cons.,  Art.  1,  sec.  31),  more 
than  a  century  since,  perpetuities  were  coupled  with  monop- 
olies, and  denounced  as  "  contrary  to  the  genius  of  a  free 
State." 
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Tliis  was  followed  by  the  act,  passed  in  the  same  spirit, 
which  converted  a  fee-tail  estate  in  its  very  inception  into  a 
fee-sniiple,  with  the  incidental  right  to  sell,  and  with'the 
avowed  object  of  attaching  the  absolute  jus  duponendi  to  the 
estate  created. 

It  has  been  repeatedly  declared  to  be  sound  public  policy 
to  remove  every  obstacle  to  the  ready  sale  of  real  estate  upon 
the  market,  in  order  to  benefit  commerce  and  thereby  pro- 
mote genei  al  prosperity.  It  was  in  furtherance  of  this  object 
that  our  General  Assembly,  but  a  few*  years  since,  so  altered 
our  registration  laws  that  persons  proposing  to  purchase  land 
could  be  well  advised  as  to  the  title  by  a  careful  inspection 
of  the  public  records. 

This  leading  purpose  is  subordinated,  however,  to  two  wise 
provisions  for  women  and  children — dower,  a  creation  of  the 
common  law,  and  the  homestead,  which  is  imbedded  in  the 
organic  law;  but,  while  the  humane  exemption  clauses  of 
the  Constitution  have  found  favor  with  the  courts,  they  have 
been  carefully  so  construed  as  to  carry  out  the  kindly  pur- 
pose for  which  they  were  created,  but  to  restrict  alienation 
onlv  so  far  as  is  necessarv  to  effectuate  that  object. 

If  we  will  bear  in  mind,  in  the  progress  of  this  discussion, 
how  essential  to  the  protection  of  the  rights  of  the  citizen 
and  how  important  to  the  promotion  of  commercial  pros- 
perity it  is  to  guard  well  the  right  of  alienation,  and  to 
restrict  it  only  so  far  as  is  necessary  in  order  to  extend  the 
blessings  of  a  homestead  to  those  for  whose  support  it  was 
intended,  we  will  find  it  a  beacon-light  to  guide  us  safely 
through  the  mazes  of  conflicting  authorities,  emanating  from 
more  than  a  score  of  appellate  courts,  when  the  true  way  to 
steer  through  the  sea  of  doubt  and  perplexity  might  other- 
wise be  obscured.  What  was  the  legislative  intent  in  enact- 
ing laws  providing  for  the  exemption  of  homestead  and  fixed 
amounts  in  value  of  personal  property  from  sale  under  exe- 
cution?    A  few  definitions  of  a  homestead  given  by  the 
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different  courts  of  the  Union  will  show  what  they  have 
declared  was  the  object  of  the  law-making  power  in  enacting 
them. 

The  homestead  law  was  called  by  the  Supreme  Court  of 
California  "a  beneficent  provision  for  the  protection  and 
maintenance  of  the  wife  and  children  against  the  neglect 
and  improvidence  of  the  father  and  husband." 

This  Court  has  declared  that  the  purpose  was  to  provide 
every  man  a  home  for  his  wife  and*  children.  Jacobs  v. 
Smallwood,  63  N.  C,  112. 

We  must  acknowledge  that  there  is  some  conflict  between 
Adrian  v.  Shaw,  82  N.  C,  474,  and  the  authorities  there 
cited  (Gheeti  v.  Hummey,  80  N.  C.,  187,  and  Lamhert  v.  Kin- 
nery,  74  N.  C,  348),  on  the  one  hand,  and  the  cases  of  Hager 
v.  Nixon,  m  N.  C,  108,  and  Mayo  dt  Parker  v.  Cotten,  69  N.  C, 
289,  on  the  other;  and  the  i^iconsistency  of  the  authorities  as 
to  the  true  interpretation  to  be  given  to  section  8,  Article  X, 
must  be  removed,  either  by  modifying  the  abstract  rule  laid 
down  in  Adrian  v.  Shaw,  supra,  or  by  directly  overruling  the 
plain  principle  announced  in  Mayo  v.  Coften  as  the  only  safe 
solution  of  all  the  cases  that  might  depend  upon  the  true 
meaning  of  the  restriction  contained  in  said  section. 

In  Gheen  v.  Summey,  supra,  the  Court  say :  *'  It  is  the  settled 
construction  of  this  Court,  that  the  homestead  right  is  a 
quality  annexed  to  land  whereby  an  estate  is  exempted  from 
sale  under  execution  for  a  debt,  and  it  has  its  force  and  vigor 
in  and  by  the  Constitution,  and  is  in  no  wise  dependent  on 
the  assent  or  action  of  the  creditor;  and  therefore  it  results, 
as  has  been  expressly  held,  that  the  action  of  the  sheriff,  in 
assigning  the  same  by  metes  and  bounds,  is  not  needed  to 
any  extent  to  vest  the  title,  but  merely  as  finding  the  quan- 
iura,  so  as  to  enable  him  to  ascertain  the  excess,  if  any,  and 
levy  on  and  sell  it." 

The  only  question  that  arose  out  of  the  facts  of  that  case 
was,  whether  a  previous  appeal  by  the  judgment  creditor  to 
102—10 
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the  Township  Board  of  Trustees  (under  Bat.  Rev.,  ch.  55),  to 
have  a  new  allotment  of  homestead  afterwards,  to  satisfy  a 
debt  created  before  18()8,  the  creditor  having  sold  the  excess 
previously  and  soon  after  allotment.  Only  the  constitutional 
construction  established  by  Edwards  v.  Kearmj  was  involved 
in  the  case,  and  therefore  the  definition  of  the  homestead 
given  was  obiter.  So  much  of  the  definition  as  is  taken  from 
LiUUjhhn  v.  Edgerton  is  not  inconsistent  with  the  principle 
laid  down  in  Alayo  v.  CoUen;  but  in  the  later  case  of  Adrian 
v.  Shaiv,  the  Court  not  only  repeated  the  definition  given  in 
Oftetn  V.  Summey  (the  latter  part  of  which  was  taken  from 
Lawbeit  V.  Kimtery),  but  added  to  the  definition  another 
quotation,  in  substance  at  least,  from  the  latter  case,  as  fol- 
lows: "Title  to  the  homestead  can  only  be  divested  in  the 
mode  prescribed  in  section  eight,  Article  X,  of  the  Consti- 
tution." 

As  we  shall  see  presently,  the  facts  did  not  in  either  case 
warrant  the  giving  of  any  general  definition  of  a  homestead, 
and  that  given  was  unnecessary. 

In  Ad'iian  v.  Shaw^  the  facts  were,  that  one  Jackson  and 
wife  joined  (with  privy  examination  of  the  wife  in  proper 
form)  in  conveying,  on  April  22,  1872,  the  only  tract  of  land 
that  Jackson  owned,  and  which  w^as  worth  less  than  one 
thousand  dollars,  but  no  homestead  had  been  laid  off  in  the 
land.  Jackson  and  wife  left  the  State,  and,  after  they  had 
left,  execution  issued  in  1874  on  a  judgment  docketed 
November  20,  1S71,  against  Jackson,  in  the  county  where 
the  land  was  located.  The  plaintiffs,  Adrian  and  Vollers, 
purchased  at  the  execution  sale,  and  the  question  presented 
and  decided  was,  w^hether  the  deed  of  Jackson  and  wife 
conveyed  any  estate  in  the  land  to  their  grantee,  and  whether 
Adrian  and  Vollers  had  a  right  to  recover  possession  from 
the  grantee  of  Jackson  and  wife. 

The  Court  held  that  Shaw  took,  under  the  deed  from 
Jackson  and  wife,  an  estate,  at  least  for  the  life  of  Jack«)n, 
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because  the  sale  was  made  subject  to  the  right  of  a  judg- 
ment creditor,  who  already  had  a  lien  upon  the  land,  with 
the  incidental  power  to  have  the  homestead  allotted  in  it, 
and  sell  the  excess,  if  any. 

In  Lambert  v.  Kinnery,  the  facts  were,  that  a  Sheriff  sold 
all  of  the  land  of  a  debtor  without  having  a  homestead 
assigned  him  in  it,  and  the  plaintiff  was  the  purchaser  at 
execution  sale.    It  was  also  in  evidence  that  the  defendant 
(the  debtor)  had  declared  at  the  court-house  door,  while  the 
Sheriff  was  selling  the  land,  that  it  did  not  belong  to  him, 
but  to   another.     The  case,  therefore,  involved   both   the 
question,  whether  the  homestead  right  could  be  surrendered 
by  the  owner  by  estoppel  in  paiSy  and  whether  the  Sheriff 
could  defeat  the  right  by  refusing  to  allot.     The  idea,  there- 
fore, that  the  homestead  right  so  vested,  by  operation  of  law, 
in  every  owner  of  land,  that  it  could  not  be  divested  except 
by  a  conveyance  executed  in  accordance  with  the  provisions 
of  section  8,  Article  X,  must  have  been  advanced  with  a 
view  to  the  facts  of  that  case  only,  because,  to  accept  and 
interpret  the  language  literally,  and  apply  it  to  all  cases, 
would  lead  us  into  many  contradictions,  not  to  say  absurd- 
ities. 

Unless  the  language  of  the  Court  in  Adrian  v.  Shaw,  inter- 
preted in  its  broadest  sense,  shall  be  held  to  bind  this  Court 
to  a  construction  of  the  Constitution  fraught  with  conse- 
quences so  serious,  we  are  still  at  liberty  to  consider  and 
determine  whether  section  eight,  Article  X,  of  the  Constitu- 
tion, deprives  the  husband  of  the  power  to  convey  an  unas- 
certained homestead,  when  not  subject  to  any  lien,  as  well  as 
one  already  laid  off,  either  on  petition  of  his  own,  or  by  an 
officer  who  has  an  execution  in  his  hands. 

The  case  of  LiUlejohn  v.  Edgerton  was  twice  before  this 
Court;  so  far  from  justifying  the  limitation  which  is  contended 
fx>r  by  the  defendant,  upon  the  power  of  sale  on  the  part  of 
"the  husband  in  a  case  like  this,  the  facts  and  the  reasoning 
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of  the  Court  in  both  cases  tend  rather  to  sustain  the  opposite 
view  of  the  case.  In  the  first  appeal  (76  N.  C,  408),  it 
appeared  that  the  homestead  had  been  first  allotted,  so  as  to 
cover  a  portion  of  Littlejohn^s  land,  and  the  excess  was  sold 
to  satisfy  executions  in  favor  of  his  creditors,  and  subse- 
quently that  Littlejohn  consented  to  the  sale  of  the  home- 
stead, and  that  his  conduct  at  the  time  of,  and  his  language 
in  reference  to  it,  were  such  as  to  amount  to  an  estoppel  in 
pais. 

The  Court  held  that  he  could  not  waive  his  right  of  home- 
stead in  favor  of  his  creditors,  exce[)t  by  a  deed  in  which 
the  wife  should  join  with  i)rivy  examination. 

In  the  second  appeal  (77  N.  C,  379),  a  doubt  was  suggested 
whether  Littlejohn's  homestead  had  been  laid  off  so  as  clearly 
to  define  it  by  metes  and  bounds. 

The  Court  held  that  *'  the  right  of  hoviedead  was  a  quality 
annexed  to  land  (like  a  condition)  whereby  an  estate  w 
exempted  from  sale  under  execution  for  debt,  and  cannot  he  defeated 
by  failure  of  the  bherift'  to  have  the  homestead  laid  of  by 
metes  and  bounds." 

The  two  cases  presented  singly  the  two  points  that  had 
been  decided  in  the  case  of  Lambert  v.  Kianery,  supra,  at  one 
view. 

All  of  these  rulings  looked  to  the  beneficent  end  of  pro- 
tecting the  home  of  the  family,  when  the  husband  or  father 
was  embarrassed  with  debt  and  pursued  by  his  creditors, 
either  against  his  own  improvidence  or  the  misconduct  of 
officers.  The  homestead  right  would  he  worse  than  a  delu- 
sion if  it  could  be  defeated  by  language,  used  either  by  acci- 
dent or  design,  by  the  drunken  or  reckless  owner,  or  by  the 
arbitrary  refusal  of  an  officer  to  have  it  ascertained  by  metes 
and  bounds. 

But  the  question  fairly  presented,  by  both  appeals  in  this 
case,  is  not  whether  the  owner  of  an  unallotted  homestead 
can  always,  by  a  conveyance  executed  without  the  joinder 
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and  privy  examination  of  his  wife,  defeat  her  right  or  that 
of  his  children  to  a  homestead  in  the  land,  but  whether  he 
has  the  power  to  alien  all  of  his  land  before  a  part  or  the 
whole  is  designated  by  law  as  an  actual  liomestead,  subject 
to  the  dower  right  of  the  wife,  and,  where  the  husband  is 
free  from  debt,  to  no  other  incumbrance. 

In  Hager  v.  Nixmi,  Justice  Rodman,  for  the  Court,  says: 
"It  seems  that  the  idea  of  a  homestead  which  the  framers  of 
the  Constitution  had  in  mind,  was  ownership  and  occupancy 
of  land  exempted  from  execution  obtained  on  any  debt  dur- 
ing the  life  of  the  owner.  To  this  original  conception  was 
added  a  continuance  of  the  exemption  during  the  minority 
of  any  one  of  the  owner's  children;  and  if  he  died  leaving 
no  children,  but  a  widow,  the  exemption  continued  during 
her  life.  The  idea  apparently  was,  that  the  exemption 
should  attach  to  the  property  of  the  owner,  or  some  part  of 
it,  during  her  life-time." 

We  infer  this  from  section  3,  Article  X,  of  the  Constitution : 
"The  homestead,  after  the  death  of  the  owner  thereof,  shall 
be  exempt  from  the  payment  of  any  debt  during  the  minor- 
ity of  the  children,  or  any  one  of  them."  It  is  implied,  that 
the  ancestor  had  been  owner  of  the  homestead,  by  which,  in 
this  connection,  mvst  be  meant  a  part  of  his  property  set  apart 
and  designated  as  exempt  and  not  merely  land  occupied  and 
ovmed  by  him.  And  so  section  5,  Article  X,  Constitution,  is 
as  follows:  "If  the  owner  of  a  homestead  die,  leaving  a 
widow%'but  no  children,  the  same  shall  be  exempt  from  the 
debts  of  her  husband,  and  the  rents  and  profits  thereof  shall 
inure  to  her  benefit  during  her  widowhood,  unless  she  be 
the  owner  of  a  homestead  in  her  own  right." 

"  The  whole  design  of  the  Constitution,  so  far  as  can  be 
gathered  from  Article  X,  was  to  exempt  property  of  a  debtor  to 
a  certain  valve  from  execution.     *     *     * 

The  pvrpose  of  a  homestead  law  is  to  regulate  between  a  debtor 
c/nd  his  cr editor Sy  and  to  affect  other  interests,  incidentally  only^ 
-and  to  the  least  possible  degree  consistent  with  its  main  purpose." 


^ 
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No  explanation  is  needed  for  quoting  so  extensively  from 
that  opinion,  as  it  has  a  broad  foundation  for  the  rule  that 
is  decisive  of  this  case.  A  land- owner  who  is  not  in  debt 
may  convey  his  land,  that  has  never  been  allotted  to  him  as 
a  homestead,  without  the  joinder  of  the  wife  in  the  deed, 
subject  only  to  her  right  of  dower,  if  she  survive  him,  but 
free  from  any  restriction  growing  out  of  the  provisions  of 
section  eight.  Article  X,  of  the  Constitution,  whether  his  land 
was  acquired  or  his  marriage  was  celebrated  before  or  after 
the  Constitution  of  1868. 

The  main  purpose  being  to  protect  the  family  against  the 
creditor,  why  should  the  law  needlessly  interpose,  with  mailed 
hand,  when  a  thrifty  man,  who  owes  nothing  and  holds  his 
land  unincumbered,  attempts,  it  may  be,  to  realize  a  hand- 
some profit  by  a  sale  to  one  who  is  willing  to  incur  the  risks 
of  the  survivoi-ship  and  incident  rights  of  the  wife,  or  to 
allow  a  satisfactory  discount  for  such  risks? 

While  both  live,  a  dutiful  wife  can  compel  her  husband,  if 
he  have  means,  to  support  her  according  to  her  station  in 
life ;  and  if  she  survive  him,  any  land  of  which  he  was  seized 
during  coverture  is  subject  to  her  claim  of  dower 

If  the  husband  make  a  fraudulent  conveyance  (the  wife 
not  joining  in  the  deed),  the  proceeding  of  the  creditor  to 
have  the  deed  vacated  inures  to  the  benefit  of  the  family, 
because  the  creditor  ultimately  subjects  the  reversion  to  the 
payment  of  the  debt,  while  the  wife  and  children  of  the 
debtor  get  the  homestead  in  the  land.  The  validity  of  the 
husband's  conveyance  is,  therefore,  subject  also  to  the  restric- 
tion, as  all  deeds  should  be,  that  it  shall  be  made  in  good 
faith.  Ciumme^n  v.  Bennett,  68  N.  C,  494  ;  Arnold  v.  E^^y 
92  N.  C,  102.  But  in  Mayo  v.  Gotten  the  queston  presented 
was,  whether  the  owner  had  the  right  to  select  his  home- 
stead in  any  land  for  w^hich  he  had  title.  .After  declaring  that 
the  owner  might,  under  the  Constitution,  locate  his  home- 
stead, without  any  restriction,  in  any  tract  of  land  owned  by 
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him,  the  Court  says  in  that  case,  what  seems  to  be  decisive, 
in  the  very  plainest  terms,  of  both  appeals  brought  up  in 
this  action :  '*  Neither  is  it  material  that  the  wife  of  the 
defendant  did  not  by  deed  assent  to  his  receiving  a  homestead 
in  the  Swamp  place.  Sedvyn  8,  Article  JC,  of  the  Constitidiony 
applies  only  to  a  convtyance  of  the  homestead  after  it  is  laid  offJ^ 

After  deciding  that  the  husband  might  determine,  as 
between  the  different  tracts  of  land,  the  location  of  the 
homestead  without  the  assent  of  the  wife,  the  Court  went 
further  and  construed  section  8  to  apply  only  to  allotted 
homesteads,  evidently  having  in  view  the  possible  difficulty 
that  might  grow  out  of  conceding  to  the  owner  the  power 
to  select  as  between  a  number  of  tracts  of  land,  and  determine 
in  which  one  his  homestead  should  be  marked  out  Sup- 
pose the  owner,  being  free  from  debt,  should  convey  all  of 
his  land,  including  a  dozen  tracts,  any  one  of  which  was 
worth  more  than  a  thousand  dollars,  and  to  a  dozen  different 
persons,  but  his  wife  should  fail  to  join  in  the  conveyances 
to  any  one  of  the  grantees,  and  no  homestead  had  been 
allotted.  Suppose,  then,  that  he  should  invest  the  proceeds 
of  the  sale  in  a  dozen  other  tracts  of  land.  If  financial  mis- 
fortune then  overtake  him,  surely  it  would  not  be  con- 
tended that  all  of  ihe  conveyances  were  void,  or  even  that 
they  were  effectual  to  pass  only  the  reversionary  interest. 
He  could  not  take  a  homestead  in  all  of  the  tracts,  and  it 
would  be  absurd  to  allow  him  to  incumber  a  particular  one> 
at  his  option,  and  in  the  f^ice  of  his  own  deed 

The  only  safe  rules  as  to  the  meaning  of  §  8,  Art.  X,  Cons., 
must  be  deduced  chiefly  from  the  two  cases  last  cited.  When 
there  is  no  creditor  there  is  no  reason  for  restricting  the 
owner  in  the  sale  of  land,  not  allotted  as  a  homestead,  by 
any  construction  placed  upon  that  section,  because  the  whole 
plan  of  homestead  exemptions  was  formed  for  the  purpose 
of  affording  protection  against  debt.  But  it  does  not  follow, 
Irona  the  mere  fact  that  a  man  owes  debts,  that  section  8, 
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Article  X,  of  the  Constitution,  is  to  be  construed  to  disable 
him  from  conveying  his  land  without  the  joinder  of  his 
wife,  unless  the  deed  was  executed  with  intent  to  defraud 
his  creditors,  and  no  homestead  has  been  allotted  to  him,  or 
unless  the  land  conveyed  by  him  is  subject  to  a  lien  of  a 
judgment  or  a  mortgage  reserving  the  homestead  right,  that 
cannot  be  enforced  without  allotting  a  homestead,  in  order 
to  ascertain  and  subject  to  sale  the  excess. 

The  rule  stated  in  Mayo  v.  Gotten  is  so  far  modified,  there- 
fore, as  not  to  apply  when  the  owner  of  land  is  embarrassed 
with  debt  and  his  land  is  subject  to  be  sold  to  satisfy  a  lien. 
It  was  not  the  intention  of  the  framers  of  the  Constitution 
to  restrict  the  rights  of  thrifty  and  successful  men,  who  ask 
and  need  no  such  interference  in  their  affairs.  Hence,  when 
the  sheriff  holds  executions  against  a  debtor,  the  latter  will 
not  be  allowed,  ignorantly  or  by  collusion  with  the  creditor, 
to  conclude  himself  from  the  right  to  claim  a  home  bv  the 
use  of  any  mere  words.  It  was  never  intended  that  an 
effectual  estoi)pel  should  be  so  created,  and  allowed  so  easily 
to  defeat  the  leading  purpose  apparent  in  Article  X  of  the 
Constitution — the  protection  of  the  debtor's  family. 

The  ideal  homestead,  created  by  the  Constitution  and 
located  by  proceedings  under  the  statute,  is  born  of  financial 
embarrassment,  and  exists  as  to  any  given  body  of  land  only 
when  the  creditor  can  arm  the  sheriff'  wuth  power  to  sell  it 
to  satisfy  a  judgment;  or  a  mortgagee,  holding  subject  to  an 
express  reservation  of -the  right  of  homestead  in  the  land 
mortgaged,  has  the  right  to  foreclose,  and  what  is  exempt 
has  not  already  been  located  as  the  law  prescribes;  or,  where 
the  debtor  has  executed  a  deed  to  land  with  intent  to  defraad 
creditors,  and  has  no  homestead  allotted  to  him  in  other 
lands.  The  Constitution  does  not  annex  the  quality  Uy  the 
land,  of  one  who  is  free  from  financial  embarrassment,  ft>r 
the  right  operating,  as  it  does,  to  exempt  an  estate  from  sale 
for  debt — must  of  necessity  be  the  creation  of  debt. 
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In  Markham  v.  Hick^,  90  N.  C,  204,  this  Court  held,  that 
the  effect  of  the  assignment  of  a  homestead  was  simply  to 
attach  to  an  existing  estate  the  quality  of  exemption  from 
sale  under  execution,  and  the  designation  of  the  homestead 
right  as  "a  quality  annexed  to  the  land,  whet-eby  the  estate 
is  exempted  from  sale  under  execution,"  was  an  inadvertent 
and  inaccurate  expression,  in  so  far  as  it  conveyed  the  idea 
of  carving  new  estates  out  of  the  land  of  the  debtor.  But, 
in  either  view  of  the  nature  of  the  homestead  right,  there 
can  be  no  doubt  that  it  relates  to  and  grows  out  of  debt,  and 
exempts  land  from  sale  under  execution  for  debt.  The  defi- 
nition given  in  Liitlfjohn  v.  Edgeiion  has  been  repeated  only 
because  it  still  stands  as  a  part  of  the  later  deiinition  given 
in  Adiian  v.  Shaw  and  Gheen  v.  Summey.  We  rannot  recon- 
cile the  decisions  in  all  ihe  cases  cited,  upon  any  other  prin- 
<;iple  than  this.  In  corroboration  of  this  view,  we  find  that 
not  only  was  it  held  by  this  Court  that  the  Constitution 
allowed  the  owner  to  determine  where  the  homestead  should 
be  laid  off,  but  it  has  been  expressly  held,  that  where  land 
was  acquired  by  a  husband,  and  the  marriage  was  celebrated 
before  the  Constitution  of  liS68  was  ratified,  the  husband  had 
a  vested  right  in  the  land  and  could  convey  it  without  the 
joinder  of  the  wife,  unless  the  husband  has  either  had  the 
homestead  allotted,  on  his  own  petition,  or  it  has  been  laid 
off  by  an  officer  according  to  law.  BiiLct  v.  Strickland^  81 
N.  C,  267;  Svttoii  v.  Askew,  60  N.  C,  172;  Castlebu.ry  v.  May- 
nard,  i«o  N.  C,  281 ;  Gihnore  v.  Bright,  101  N.  C,  382. 

In  the  ca.se  of  Lee  v.  Mosely,  101  N.  C  ,  31 1,  this  Court  held 
that  a  homestead  in  land  in  this  State  would  be  deemed 
abandoned  by  the  owner  if  he  should  move  his  residence  to 
another  State,  and  the  Court  were  united  as  to  that  view. 
The  case  is  cited  merely  to  call  attention  to  the  fact  that  a 
right  of  homestead  can  be  ab  mduned  without  a  deed,  in 
which  the  wife  joins  with  i)rivy  examination,  and  if  the  rule 
stated  in  Adrian  v.  Shaiv^  supra,  is  to  be  taken  literally  and 
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coustrued  to  mean  that  all  land  vests  in  all  cases,  without 
exception,  before  allotment  as  a  homestead,  and  "  can  only 
be  divested  in  the  mode  jirescribed  in  section  8,  Art.  10,  of 
the  Constitution,"  then  a  change  of  residence  to  another 
State,  not  being  the  mode  prescribed  in  said  section,  would 
not  have  divested  the  right  of  homestead  out  of  the  claimant 
in  that  case. 

Moreover,  if  we  accept  the  theory,  in  its  broadest  sense, 
that  the  law  so  vests  a  right  of  homestead  in  ever}'^  man  who 
holds  title  to  land,  that  it  cannot  be  divested  except  in  the 
manner  prescribed  in  said  section,  it  would  follow  that  the 
owner  would  be  compelled  tomarrj'  and  procure  the  joinder 
of  his  wife,  with  privy  examination,  in  order  to  make  a  valid 
title  to  a  purchaser  of  his  land,  because  lie  could  not  other- 
wise comply  with  the  rule  literally  construed  and  enforced. 

It  would  astound  the  members  of  the  legal  profession,  and 
the  people  of  the  State  generally,  to  be  informed  that  a 
phrase,  apt  to  be  repeated  inadvertently,  even  by  courts, 
because  it  is  concise  and  euphonious,  though  uttered  hereto- 
fore unnecessarily,  will  be  adhered  to,  with  the  result  of 
making  utterly  void  every  deed  that  has  not  the  sanction  of 
a  wife.  It  would  seem  consonant  with  reason,  as  well  as  the 
express  authoriiy  of  Ilagei-  v.  N<x'jn  and  Mayo  v.  Cuiten,  to 
construe  the  language  quoted  in  Adrian  v.  ^haWy  Lamffert 
V.  Kinnery,  in  the  (jualified  sense  which  we  have  suggested 
as  the  true  meaning  As  between  the  creditor  having  a  lien, 
on  the  one  side,  and  the  debtor  and  his  familv  on  the  other, 
the  Constitution  does  create  a  right  to  a  home  for  the  benefit 
of  the  debtor's  family  in  his  lands — a  home  that  may  never 
be  marked  out  bv  metes  and  bounds.  The  debts  mav  be 
discharged  before  the  homestead  is  alloted,  and  then  the 
inchoate  right,  as  applied  to  the  debtor's  land,  no  longer 
exists.  But  when  the  creditor  reduces  his  claim  to  judg- 
ment, the  law  places  him  and  the  debtor  at  arm's  length, 
and  frustrates  everv  effort  of  either  to  evade  the  section  of 
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the  Constitution,  that  gives  the  wife  the  veto  power,  by 
requiring  an  allotment  of  the  homestead  as  antecedent,  to 
any  sale,  and  her  assent,  with  privy  examination,  before  the 
improvident  husband  can  dispose  of  it;  so,  if  the  debtor  sells 
to  defraud  his  creditor,  when  the  latter  moves  in  the  Court 
to  set  aside  his  deed  and  subject  the  land  to  his  claim,  the 
Constitution  gives  first  the  right  to  an  undefined  homestead, 
and  the  law,  made  in  pursuance  of  the  Constitution,  ascer- 
tains its  bounds  so  soon  as  he  seeks  to  sell. 

Until  the  owner  contracts  debts,  there  can  be  no  undefined 
homestead  right,  attaching  to  his  land,  and,  unless  his  home- 
stead has  already  been  allotted,  section  8,  Article  X,  of  the 
Constitution,  does  not  restrict  his  power  to  convey.     If,  how- 
ever, the  homestead  has  once  been  laid  off  at  the  instance  of 
creditors,.though  the  debts  may  be  discharged,  the  restriction 
remains,  and  renders  the  joinder  of  the  wife  essential  to  a 
valid  conveyance  of  it.     The  definition  given  in  Adrian  v. 
Sliaw  must  be  considered  as  modified  and  restricted  in  its 
application,  so  as  to  conform  to  the  views  we  have  expressed 
in  this  opinion.     The  defendant  conveyed  his  land  by  mort- 
gage deed,  to  secure  money  (loaned  to  him  on  the  land,  as  we 
infer).     Until  proof  to  the  contrary  is  off'ered,  the  presump- 
tion is  in  favor  of  this  power  to  convey,  and  the  defendant 
offers  no  evidence  of  the  existence  of  a  debt  in  judgment 
against  himself.     For  the  purpose  of  this  discussion  there  can 
be  no  difference  between  a  mortgage  and  an  absolute  deed. 
His  first  wife,  who  was  then  living,  did  not  join,  and  did 
not,  therefore,  convey  her  right  to  dower,  had  she  survived 
her  husband.     But  she  died  in  1881,  and  it  is  not  necessary 
to   discuss  the  rights  of  the  defendant's  second  wife.     It  is 
sufficient  to  say,  that  neither  she  nor  any  other  person  can 
be  allowed  a  homestead  in  the  land.     No  homestead  having 
been  allotted  before  the  deed  was  executed  in  1876,  or  since,. 
the  deed  of  the  defendant  to  the  plaintiff's  testator   was- 
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valid,  and  passed  the  land  to  the  grantee  for  the  purposes 
mentioned  therein,  subject  only  to  a  contingent  right  no 
longer  hanging  over  it. 

We  therefore  hold,  that  the  Judge  erred  in  ordering  the 
sale  of  the  reversionary  interest,  and  should  have  adjudged 
that  the  entire  interest,  instead  of  the  reversionarv  interest 
only,  be  sold,  unless  the  debt  should  be  paid  by  the  time 
mentioned. 

In  the  plaintiff's  appeal  there  was  error.  Let  this  opinion 
be  certified,  to  the  end  that  the  judgment  may  be  modified. 

Error.  Modified. 

Mkrrimon,  J.  (dissenting).  I  cannot  concur  in  so  much 
of  the  opinion  of  the  Court  in  this  case  as  declares  and 
decides  that  a  resident  of  this  State,  having  a  wife,  and  land 
in  which  he  has  a  homestead,  can  make  a  valid  sale  and 
conveyance  thereof,  not  subject  to  but  divested  of  the  right 
of  homestead  therein,  "  without  the  voluntary  signature  and 
assent  of  his  wife,  signified  on  her  private  examination 
according  to  law,"  if  such  sale  and  conveyance  «hall  be 
made  hefoi^e  the  homestead  shall  be  valued  and  laid  off  as 
ptescribe«l  by  the  statute;  nor  in  the  interpretation  given  of 
numerous  decisions  of  this  Court  cited  in  the  course  of  the 
opinion,  some  of  w-hich  I  will  advert  to  presently. 

The  Constitution  (Art.  X,  §§  2,  3,  5,  8)  provides  as  follows: 
"Every  homestead,  and  the  dwellings  and  buildings  used 
therewith,  not  exceeding  in  value  one  thousand  dollars,  to 
be  selected  by  the  owner  thereof,  or,  in  lieu  thereof,  at  the 
option  of  the  owner,  any  lot  in  a  city,  town  or  village,  with 
the  dwelling  and  buildings  used  thereon,  owned  and  occu- 
pied by  any  resident  of  this  State,  and  not  exceeding  the 
value  of  one  thousand  dollars,  shall  be  exempt  from  sale 
under  execution  or  other  final  process  obtained  on  any  debt 
But  no  property  shall  be  exempt  from  sale  for  taxes  or  for 
payment  of  obligations  contracted  for  the  purchase  of  said 
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'  premises.  The  homestead,  after  the  death  of  the  owner 
thereof,  shall  be  exempt  from  the  payment  of  any  debt  dur- 
ing the  minority  of  his  children,  or  any  one  of  them.  If 
the  owner  of  a  homestead  die,  leaving  a  widow,  but  no  chil- 
dren, the  same  shall  be  exempt  from  the  debts  of  her  hus- 
band, and  the  rents  and  profits  thereof  shall  inure  to  her 
benefit  during  her  widowhood,  unless  she  be  the  owner  of  a 
homestead  in  her  own  right.  Nothing  contained  in  the 
foregoing  sections  of  this  article  shall  operate  to  prevent  the 
owner  of  a  homestead  from  disposing  of  the  same  by  deed; 
but  no  deed  made  bv  the  owner  of  the  homestead  shall  be 
valid  without  the  voluntary  signature  and  assent  of  his  wife, 
signified  on  het  private  examination  according  to  law." 

Thus,  the  hoviestead  exempt  from  such  sale  for  the  time  speci- 
fied, is  created,  defined  with  particularity  and  much  in  detail, 
and  is  given  and  secured  to 'every  resident  in  this  State,  if 
he  shall  have  a  homestead.  Nothing  is  left  to  statutory 
regulation,  except  to  prescribe  how  it  shall  be  valued  and 
laid  off*. 

Unquestionably,  the  makers  of  the  Constitution  had  the 
power  and  authority  to  make  such  an  organic  provision,  and 
they  were  the  judges  of  the  propriety  and  expediency  of  it. 
It  seems  to  me  that  the  plain  purpose  and  effect  of  it  was  to 
create  and  give  directly  to  every  resident  of  this  State  the  right 
to  have  his  homestead — the  place  where  he  lives  or  might 
select  to  live — in  the  measure  and  way  and  for  the  time  pre- 
scribed, "exempt  from  sale  under  execution  or  other  final 
process  obtained  on  any  debt,"  and  that  such  right  attaches 
to  any  land  he  may  have  as  homestead,  when  and  as  soon 
as  he  has  the  same,  and,  having  attached  to  the  land,  it 
remains  and  runs  with  it,  and  the  latter  cannot  be  divested 

« 

of  it  while  the  owner  continues  to  be  a  resident  of  this  State, 
until  the  wife,  if  there  be  one,  shall  give  her  assent  to  a  con- 
veyance of  it  to  some  person,  by  the  owner  thereof,  in  the 
way   prescribed.     It  is  not  contemplated  or  intended  that 
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such  right  shall  arise  and  spring  into  active  operation,  and 
have  force  and  effect  only  when  the  owner  of  the  homestead 
shall  be  in  debt,  or  when  there  shall  be  docketed  judgments 
against  him,  or  when  executions  shall  be  ^oing  against  his 
real  property,  but  it  arises  presently  out  of  and  continues  to 
exist  and  run  with  the  land,  as  indicated  per  force  of  the 
Constitution,  whether  the  owner  is  in  debt  or  not,  ready  at 
all  times  to  hcrvo,  and  at  all  times  serving,  the  beneficent 
purpose  of  preventing  the  sale  of  the  homestead,  as  defined, 
under  such  legal  process  as  that  mentioned,  whenever  and 
however  the  occasion  for  such  active  prevention  may  arise 
or  come  about.  The  right  of  exemption  ever  accompanies 
and  attaches  to  the  homestead  as  defined  bv  the  Constitution, 
and  the  title  of  the  owner  to  it  can  pass,  when  he  has  a  wife, 
only  with  her  assent  signified  in  the  way  prescribed. 

It  is  not  true  that  tlie  homestead  right  is  operative  and  ben- 
eficial only  when  the  owner  is  in  debt,  or  pressed  by  "final 
f)rocess,  obtained  on  any  debt."  It  is  ever  operative;  the 
owner,  though  he  might  owe  nothing,  and  be  possessed  of 
gre.it  wealth,  has  it;  his  wife  aud  children  have  the  benefit 
of  it,  and  he  could  divest  himself  of  it  onlv  with  the  assent 
of  his  wife.  He  might  have  it  valued  and  laid  off  to  him, 
at  any  time,  though  ordinarily  he  would  not  do  so.  The 
statute  {The  Code^  §511),  so  expressl}'  provides. 

A  leading  and  important  feature  of  the  purpose  is,  when 
the  husband  has  a  wife,  to  secure  the  benefit  of  the  home- 
stead to  her  and  the  children  of  the  marriage  against  the 
possible  reckless  trading  adventures,  improvidence  and  dis- 
sipations of  the  husband.  It  is  not  intended  that  he  shall 
have  power  as  to  the  homestead,  to  deprive  his  wife  and 
children  of  a  home.  Justice  and  sound  public  policy  for- 
bid that  he  shall  have  unrestricted  power  to  do  so.  Hence, 
the  broad  and  strong  provision,  that  "  no  deed  made  by  the 
owner  of  the  homestead  shall  be  valid  without  the  volun- 
tary signature  and  assent  of  his  wife,  signified  on  her  pri- 
vate examination  according  to  law.'' 
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While  the  wife  lives  the  husband  can  make  no  valid  sale 
of  the  homestead  without  her  assent  so  given;  and  it  makes 
no  difference  whether  the  homestead  has  been  valued  and 
laid  off  or  not,  as  provided  by  the  statute,  because  the  home- 
stead exemption  from  such  sale  is  given  by  the  Constitution 
and  not  by  the  statute.     The  latter  is  only  in  aid  of  the  for- 
mer, and  its  purpose  is  simply  to  locate  and  ascertain  where 
the  homestead  is,  its  value  {>nd  boundaries.     The  limitation 
upon  the  husband's  power  to  sell  it  without  the  wife's  assent 
is  very  broad  and  comprehensive.     The  words  employed  are, 
**no  deed  made,"  Ac,  implying  no  sale  of  it  shall  be  valid 
without  her  assent.     There  is  nothing  in  the  Constitution, 
nor  in  the  statute,  that,  in  terms  or  by  the  remotest  implica- 
tion, gives  the  husband  power  to  sell  it  without  the  wife's 
assent  befoie  it  is  valued  and  laid  oflFto  him;  but  there  are 
there  words  of  inhibition  and  limitation  upon  his  power, 
strong  and  broad  as  they  can  be     It  is  not  provided  particu- 
larly that  he  maj'  sell  it  before  or  after  it  is  valued  and  laid 
off,  without  her  consent,  but  that  he  shall  not  sell  it  at  all 
without  her  consent. 

In  view  of  the  important  purpose  to  be  subserved  by 
such  limitation  upon  the  husband's  power  of  sale,  can 
any  good  and  Substantial  reason  be  assigned  why  he 
should  be,  by  implication,  allowed  to  sell  it  without  the 
wife's  assent  before  it  shall  be  valued  and  laid  off?  I 
can  conceive  of  none  whatever;  but  I  can  readily  suggest 
grave  ones  why  he  should  not  be  allowed  to  do  so.  He  may 
not  be  embarrassed  and  his  homestead  imperiled  by  dock- 
eted judgments  and  executions — he  may  be  free  from  debt, 
but  he  may  be  a  reckless,  adventurous  trader;  he  may  be 
improvident  and  hazard  his  home  on  a  single  transaction ; 
he  may  be  dissipated,  drunken,  a  desperate  gamester,  and 
turn  his  wife  and  children  out  of  doors,  homeless,  upon  the 
turn  of  a  die  or  the  result  of  a  game  of  cards.  This  he 
might,  could,  accomplish  if  he  could  sell  and  convey  the 
homestead  without  the  wife's  assent.     He  might  wilfully 
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refuse  to  liave  his  homestead  valued  and  laid  off  to  him,  to 
the  end  he  might  sell  it,  untrammeled  by  the  wife.  Such  a 
man  would  have  a  motive  more  or  less  controlling,  impell- 
ing him  to  refuse  to  do  so.  The  very  purpose  of  the  limita- 
tion is  to  cut  off,  as  far  as  practicable,  such  possibilities — to 
protect  the  wife  and  children  against  such  husbands  and 
fathers;  and  they  may,  would,  often  need  such  protection  as 
certainlv  before  as  after  the  homestead  shall  be  valued  and 
laid  off. 

It  is  a  serious  mistake  to  conclude  that  the  homestead 
provision  is  intended  simply  to  protect  the  debtor  and  his 
family  against  the  creditor — it  as  certainly  intends  further 
to  protect  the  wife  and  children  against  the  shortcomings  of 
the  reckless,  unworthy  husband  and  father.  The  second 
section  of  the  article  of  the  Constitution  recited,  creates, 
defines  and  gives  the  right  of  homestead,  and  protection  as 
to  it,  against  the  creditor;  the  eighth  section  thereof  affords 
protection  against  the  husband  in  the  restriction  upon  his 
power  of  alienation  of  it.  This  section  is  certainly  intended 
to  serve  this  purpose;  otherwise,  it  is  meaningless  and  nuga- 
tory. And  such  protection  is  intended  to  be  incident  to,  and 
continuous  with,  the  homestead  as  long  as  it  lasts,  if  there  be 
a  wife  and  children  of  the  owner  of  it. 

It  is  said  that  the  homestead  provision  is  a  restriction  upon, 
and  embarrassing  to,  the  freedom  of  trade  and  the  transfer 
of  real  j^roperty,  and  so  it  is,  to  some  extent ;  but  the  end  to 
be  secured  by  it  is  one  of  great  moment  to  the  Common- 
wealth, society  and  families.  It  is  of  much  consequence  that 
families — wives  and  children — shall  have  homes — iiomes 
that  tliey  cannot  be  ejected  from  by  the  creditor  of  the  hus- 
band and  lather,  and  that  the  recreant  and  faithless  father 
cannot  drive  them  from.  This  is  quite  as  important  as  trade, 
and  the  people  did  wisely  when  they  so  provided  in  their 
organic  law.  A  constitutional  provision,  so  beneficent  in  its 
spirit,  is  not  to  be  so  strictly  construed  in  the  interests  of 
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trade  as  to  impair  and  destroy,  in  great  part,  its  efficiency. 
The  law  favors  the  freedom  of  trade,  but  it  as  well  and  as 
certainly  favors  the  right  of  homestead,  and  there  exists  not 
the  slightest  reason  of  policy  why  plain  words  and  phrases 
should  receive  strained  and  unnatural  interpretation  to  the 
prejudice  or  abridgment  of  that  right.  Besides,  as  I  have, 
said,  the  makers  of  the  Constitution  had  the  power  and 
authority  to  make  such  organic  provision,  and  it  is  not  to 
be  impaired  by  interpretation  founded  in  reasons  of  sup- 
posed policy. 

The  restriction  upon  the  husband's  power  of  alienation 
of  the  homestead  in  favor  of  the  wife  and  children  is  no 
more  objectionable  than  that  upon  his  power  to  alien  his 
land  in  favor  of  his  wife  as  to  her  right  of  dower  therein. 
He  cannot  sell  and  convey  his  lands  free  from  the  wife's  right 
of  dower,  unless  she  shall  join  in  the  conveyance.  No  more 
can  he  sell  and  convey  the  right  of  homestead  without  her 
consent. 

The  conditions  of  society  require  such  restrictionvS  upon 

the  hurry  of  trade;  they  are  essential  to  its  good  and  the 

common  good.     It  is  said  the  restriction  upon  the  husband's 

power  of  alienation  of  the  homestead,  before  it  is  valued  and 

laid  off  to  him,  will  give  rise  to  confusion  and  inconvenience, 

and  the  inquiry  is  propounded,  suppose  the  husband  should 

in  such  case  sell  his  lands  in  parcels,  without  his  wife's 

assent,  to  numerous  persons,  in  which  parcel  would  the 

homestead  be  located?    The  answer  is  not  difficult.     The 

husband  shall  not  sell  the  homestead, or  any  land  subject  to 

it,  without  the  assent  of  the  wife.     Whoever  buvs  without  it 

does  so  at  his  peril,  and  he  takes  subject  to  the  right  of 

homestead,  to  be  asserted  freely  upon  any  part  of  or  all  the 

land,  just  as  the  purchaser  of  the  land  of  the  husband  would 

teike  it  subject  to  the  right  of  the  wife  to  dower  therein,  if 

stye  failed  to  join  in  the  conveyance  thereof,  and  she  would 
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take  lier  dower  therein,  if  she  should  survive  her  husband, 
just  as  if  DO  sale  of  the  land  had  been  made  by  the  busbeod 
in  bis  life  time.  Such  objection  seems  to  me  to  be  witbout 
force.  Surely  it  has  nt^t  such  weight  as  to  warrant  the 
strained  construction  Ibe  Court  puts  upon  the  limitation 
.upon  the  tiusband's  power  in  question. 

It  seems  to  me  that  what  I  have  thus  said  is  reasonable 
and  just.  It  is  fully  sustained  by  a  multitude  of  decisions 
of  this  Court,  made  in  the  course  of  the  last  twenty  years, 
and  I  will  now  advert  to  some  of  them. 

In  Lambert  v.  Kinnery,  74  N.  C,  ;5-lS,  the  defendant  was  a 
resident  of  this  State,  and  had  land— that  then  in  question — 
which  was  alt  he  had,  and  which  was  sold  by  the  Sheriff 
under  execution,  but  he  failed  to  have  the  homestead  of  the 
defendant,  at  or  before  the  time  of  sale,  valued  and  laid  ofT 
to  him.     Hence,  the  plaintiff,  the  purchaser  at  the  sale,  con- 
tended that  the  defendant  had  no  homestead,  that  none  had 
been  allotted  to  him,  and  his  remedy  was  against  the  Sheriff. 
But  the  Court  held  otherwise — that  he  had  a  homestead, 
saying  that  "this  allotment  of  a  homestead  by  the  Sheriff 
was  not  required  in  order  to  vest  the  title  to  it  in  the  owier,  for 
that  is  done  by  the  Constitution,  but  for  the  purpose  ol  ascer- 
taining if  there  was  any  excess,  which   only  was  the  subject 
of  levy  and  sale.     *     •     •     The  defendant,  having  a  vested 
estat*  in  the  homestead,  conferred  by  the  Constitution,  can 
lose  or  part  with  it  only  in  the  mode  prescribed   by  law, 
' — ='    by  deed,  with  the  consent  of  the  wife,  tmdeiiced  by  her 
lamivati'-n."    The  Court  held  in  that  case,  that  the 
int  therein  had  his  homestead  exempt  from  sale  under 
rocess,  although  it  had  not  been  valued  and  laid  off 
ue  and  per  force  of  the  Constitution,  and  hence  he 
;ot  sell  find  convey  it  without  the  assent  of  the  wife. 
earan  v.  Speed,  74  N.  C,  544,  the  owner  of  the  home- 
ad  stipulated  in  a  promissory  note  that  he  waived 
melit  of  the  homestead,"  &c.    The  Court  said  :  "  It  is 
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clear  that  the  owner  of  a  homestfad  is  not  the  only  object 
of  solicitude  and  care  in  our  fundamental  law,  but  the  wife, 
if  there  be  one,  and  children,  if  there  be  any,  have  rights 
in  the  homestead,  faced  by  the  Coiistitutio'ny  which  cannot  be 
divested,  save  in  the  manner  prescribed  by  that  instrument, 
to-wit:  by  the  deed  of  the  owner,  accompanied  by  the  vol- 
untary signature  and  assent  of  his  wife,  signified  on  her 
private  examination,  according  to  law.  *  *  *  This 
is  justly  considered  one  of  the  most  beneficent  provisions  of 
the  Constitution.  But  the  construction  cotitended  for  by 
the  plaintiff,  if  adopted,  would  entirely  defeat  it,  and  would 
enable  a  thriftless  husband,  by  a  dash  of  a  pen,  to  turn  his 
wife  and  children  out  of  house  and  home." 

In  Abbott  V.  Oromartie,  72  N.  C,  292,  the  Court  held,  that 
"  the  defendant  owned  the  legal  estate  in  the  land,  and  the 
Constitution  confers  no  new  estate  upon  him,  but  only  con- 
firms an  existing  one,  to  the  extent  therein  expressed,  and 
restricts  his  powers  of  alienation,  and  to  charge  it  with  his 
debts.  Having,  then,  the  estate  in  the  land  exempt  from 
execution,  he  ran  part  with  it  only  by  the  formalities  pre- 
scribed by  law." 

In  LUtlejohn  v.  Egerton,  76  N.  C,  468,  the  Court  said :  "  The 
Constitution,  Art.  X,  §  8,  permits  a  husband  to  dispose  of  his 
homestead  by  deedy  provided  the  wife  signs  the  deed,  and  is 
privily  examined  according  to  law.  So  the  idea  of  an  estop- 
pel by  matter  in  pais  is  out  of  the  question."  This  was 
material  in  support  of  the  decision  of  the  Court. 

In  Bank  v.  Green,  78  N.  C,  247,  the  Court  said:  "The 
homestead  is  not  the  creation  of  any  new  estate,  vesting  in 
the  owner  new  rights  of  property.  His  dominion  and  power 
of  disposition  over  it  are  precisely  the  same  after,  as  before. 
the  assignment  of  homestead."  The  wnfe  must,  therefore, 
join  in  the  deed  of  conveyance  of  the  same  to  make  it  effectual. 
In  Murphy  v.  McNeiU,  82  N.  C,  221,  the  Chief  Justice  said : 
^*  The  land  having  been  acquired  since  the  adoption  of  the 
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Constitution  (1868),  and  the  enactment  of  the  law  to  carry 
into  effect  its  provisions,  for  a  limited  exemption  of  the  debt- 
or's property,  is  subject  to  the  homestead,  and  the  deed  made 
without  the  wife's  assent  is  inoperative  to  defeat  the  right 
thereto." 

In  Jenki7i8  v.  Bobbitt,  77  N.  C,  385,  it  is  held  that  "the  hus- 
band's deed,  without  the  wife's  concurrence,  is  effectual  in 
passing  what  is  called  his  estate  in  reversion,  or,  in  other 
words,  the  land  itself,  subject  to  the  burden  or  incumbrance 
of  the  homestead  as  defined  in  the  Constitution,  and  that  the 
title  to  this  can  only  be  divested  in  the  mode  therein  pointed 
out.  Lambert  v.  Kinnery,  74  N.  C,  348;  Beavan  v.  Sp€€d^ 
ibid.,  544. 

"  The  right  to  the  homestead  exists  by  virtue  of  positive 
law,  and  laying  it  off  by  metes  and  bounds  is  only  necessary 
in  ascertaining  if  there  be  any,  and  the  extent  of  the  excess, 
which  may  be  appropriated  to  the  demands  of  creditors.  It 
follows,  therefore,  that  while  the  plaintiff  cannot  deprive  the 
defendant  of  the  possession  of  the  land,  he  is  entitled  to  a 
decree  of  foreclosure  and  sale  of  the  land  charged  with  the 
homestead  incumbrance." 

This  case  is  directly  in  the  face  of  what  is  decided  in  the 
present  case,  and  expressly  decides  that  a  sale  of  the  home- 
stead, not  valued  and  laid  off,  is  void  without  the  assent  of 
the  wife. 

In  Adrian  v.  Shatu,  82  N.  C,  474,  the- Court  said:  "The 
homestead  is  a  right  defined  and  secured  by  the  Constitu- 
tion, and  vests  in  the  resident  owner  of  the  land,  independent 
of  any  legislation  on  the  subject."  *  *  *  Cooly,  on  Constitxi- 
tional  Limitations,  says :  "  The  provisions  of  the  Constitution 
which  define  a  homestead  and  exempt  it  from  forced  sale 
are  self-executing,  at  least  to  this  extent,  that  it  may  admit  of 
supplementary  legislation  in  particulars,  when  itself  is  not 
complete  as  may  be  desirable,  it  will  override  and   nullify 
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whatever  legislation,  either  prior  or  subsequent,  would  limit 
or  defeat  the  homestead  which  is  thus  defined  and  secured." 

"  And  in  this  State  it  is  held  that  the  homestead  right  is  a 
quality  annexed  to  land  whereby  the  estate  is  exempted 
from  sale  under  execution  for  a  debt,  and  it  has  its  force  and 
vigor  in  and  by  the  Constitution.  *  *  *  This  Court  held  that 
the  title  to  the  homestead  is  vested  in  the  owner  by  virtue 
of  the  Constitution  of  the  State,  and  no  allotment  by  the 
Sheriff  is  necessary  to  vest  the  title  thereto," 

This  case  is  an  important  one,  and  much  in  point.  It 
was  well  and  thoroughly  considered.  There  was  an  appli- 
cation to  rehear  it  {Adnan  v.  Shaw,  84  N.  C,  832),  and  the 
Court  declared,  upon  such  application,  their  entire  satisfac- 
tion with  what  was  said  and  decided  by  it. 

The  following  named  cases  are  all  more  or  less  to  the  same 
effect:  Jenkins  v.  Babbitt,  77  N.  C,  385;  Wharton  v.  Leggett, 
80  N.  C,  169;  Oheen  v.  Summey,  ibid.,  187;  Watki7\s  v. 
Overby,  83  N.  C,  165;  Wychev.  Wyche,  85  N.  C,  96;  Burtm  v. 
Spiers,  87  N.  C,  87;  Oumming  v.  Bloodworth,  ibid,,  86;  Mur- 
chison  V.  Plyler,  ibid.,  81 ;  Mebane  v.  Layton,  89  N.  C,  399 ; 
Markham  v.  Hicks,  90  N.  C,  204 ;  Costleberry  v.  Maynard,  95 
N.  C,  281. 

I  believe  I  am  fully  warranted  in  saying  that  no  case 
pertinent  here,  decided  by  this  Court,  can  be  found  in  sub- 
stantial conflict  with  what  is  said  and  decided  in  the  numer- 
ous cases  I  have  cited  above.  In  Mayo  v.  Cotten,  69  N.  C, 
289,  the  learned  Judge  who  delivered  the  opinion  said,  obiter 
simply,  that  *'  section  8,  Article  X,  of  the  Constitution,  applies 
only  to  a  conveyance  of  a  homestead  after  it  has  been  laid 
off."  This  remark  is  made  at  the  end  of  the  opinion,  no 
reason  is  given  for  it,  and  it  was  not  at  all  material  to  what 
was  decided. 

I  cannot  help  thinking  that  the  opinion  of  the  Court  in 
this  case  is  a  substantial  departure  from  the  settled  and 
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proper  interpretation  heretofore  given  to  the  clauses  of  the 
Constitution  recited  above,  and  that  it  will  have  the  effect 
materially  to  impair  the  more  important  and  beneficent  fea- 
tures of  the  homestead  established  by  the  Constitution. 


W.  H.  HUGHES.  Ex'r,  v.  F.  L.  HODGES. 

Homestead — Burden  of  Proof —  Validity  of  Deed  Presumed. 

1.  Where  a  land-owner  makes  a  deed  or  mortgage,  in  which  his  wife 
does  not  join,  the  burden  rests  on  him  to  ^how  the  existence  of 
such  facts  as  render  the  conveyance  inoperative  as  to  the  home- 
stead. 

3.  The  presumption  of  law  is  in  favor  of  the  validity  of  every  deed 
executed  in  due  form. 

(See  syllabus  in  plaintiff 's  appeal,  ante.) 

Mr.  T.  W.  MasoTif  for  the  plaintiff. 
Mr.  R.  B.  PtehleSj  for  the  defendant. 

defendant's    APPExVL. 

Avery,  J.  The  defendant  contends  that  the  Court  below 
erred  in  refusing  to  declare  the  mortgage  deed  void,  and  in 
ordering  the  sale  of  the  reversionary  interest  in  the  land. 
From  the  discussion  of  the  plaintiff's  appeal  it  will  appear 
that  the  presumption  of  law  is  in  favor  of  the  validity  of 
this  and  every  other  deed  executed  in  due  form.  If  the 
defendant  seeks  to  have  it  declared  void,  because  it  was 
made  in  disregard  of  the  requirements  of  section  8,  Article 
X,  of  the  Constitution,  the  burden  is  upon  him  to  show  that 
the  homestead  right  attached  to  the  land,  and  vitiated  the 
conveyance,  for  the  want  of  the  joinder  of  the  wife,  with 
privy  examination,  for  one  of  the  three  following  reasons: 
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1.  That  a  homestead  had  been  allotted  to  him  in  the  land 
described  in  the  mortgage  deed,  either  on  his  own  petition 
or  by  an  oflBcer  in  accordance  with  law. 

2.  That  there  was  an  unsatisfied  judgment  or  judgments 
that  constituted  a  lien  upon  the  land,  when  conveyed,  and 
upon  which  execution  might  still  issue,  and  make  it  neces- 
sary to  have  his  homestead  allotted,  or  a  mortgage  reserving 
an  undefined  homestead,  and  constituting  a  lien  on  the  land 
that  could  not  be  foreclosed  without  allotting  a  homestead  to 
defendant  in  the  land. 

3.  That  the  mortgage  deed  was  void,  because  executed 
with  intent  to  defraud  the  defendant's  creditors,  and  that 
defendant  did  not  have  a  homestead  allotted  already  in  other 
lands. 

In  order  to  rebut  the  presumption  of  validity  by  bring- 
ing the  deed  under  the"  prohibition  contained  in  section  8, 
Article  X,  of  the  Constitution,  one  of  these  grounds  of 
objection  mentioned   must  be  made  to  appear  by  any  per- 
son who  would  raise  a  question  as  to  the  effect  of  the  con- 
veyance.    We  are  assuming,  for  the  purpose  of  presenting 
the  case  in  its  strongest  aspect  for  the  defendant,  that,  in 
order  to  protect  the  right  of  homestead,  the  doctrine  of 
estoppel  would  be  held  not  to  apply,  and  the  defendant 
himself  would  no  more  be  restrained  from  impeaching  his 
own  deed  (which  would  be,  as  a  rule,  considered  good  inter 
partes)  than  he  would  be  precluded  by  such  conduct  and 
language  on  his  part  as  would,  for  any  other  purpose,  be 
deemed  an  estoppel  in  pais  against  his  claim  to  any  right 
in  the  land.     But  in  Orummen  v.  Bennett^  and  Arnold  v.  EstiSy 
cited  in  the  opinion  on  plaintiflF's  appeal,  this  Court  held, 
-that  the  bargainor  in  a  fraudulent  deed  was  not  estopped  by 
his  deed  to  claim  homestead  in  the  land  conveyed.     In 
Spear  v.  Reed,  the  fraudulent  grantor  was  held  to  be  estopped, 
not  by  his  deed,  but  by  the  record  of  the  proceeding  to  allot 
the  homestead.    The  same  principle  is  announced  in  White- 
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head  v.  Spivey,  at  this  term.  It  would,  however,  endanger, 
if  not  destroy,  the  security  of  the  homestead  to  families,  to 
concede,  as  a  general  rule,  that  the  owner  of  the  land,  by 
his  deed  simpl)'',  could  destroy  the  homestead  by  way  of 
estoppel. 

No  error.  Affirmed. 


W.  B.  FAULCON  et  al.  v.  S.  JOHNSTON. 

OropSy  title  io^  when  produced  by  adverse  claimant — Adverse  poB- 
sesmniy  evidence  of — Evidence,  a  deed  or  record  08  to  third  par- 
ties; oralf  of  contents  of  toritten  instnimetii ;  of  listing  lani 
for  taxation,  when  competent ;  incompetent  brought  out  withcnd 
objection,  or  elicited  on  croffs  examination. 

1.  Crops  produced  on  land  by  the  labor  of  one  in  adverse  possession 

under  a  claim  of  right,  or  his  agents,  belong  to  him,  and  are  not 
the  property  of  the  rightful  owner  of  the  soil.  Therefore,  the 
owner  of  the  soil  cannot,  under  such  circumstances,  by  waiving 
the  tort,  pursue  and  recover  the  specific  articles  thus  raised,  or 
their  money  value,  from  a  stranger,  who  received  them  from  the 
person  in  adverse  possession  of  the  land,  or  his  tenants,  and  con- 
verted them  to  his  own  use. 

2.  The  rightful  owner  of  land  eued  A  for  the  value  of  crops  purchased 

by  A  from  the  tenant  of  B,  who  was  in  possession  of  the  land: 
Held  J  that  it  was  competent  to  show  by  such  tenant  that  B  claimed 
the  land  as  his  own  while  in  possession  of  it:  Held,  further,  that 
it  was  competent  to  put  in  evidence  the  record  of  an  action  of 
ejectment  wherein  the  rightful  owner  had  recovered  the  land  from 
B,  as  such  evidence  tends  to  show  that  B*8  possession  was  adverse 
and  under  a  claim  of  right. 

8.  A  record,  like  a  deed,  is  evidence  against  all  the  world  to  establish  the 
fact  that  such  a  record  exists,  or  such  a  judgment  was  rendered, 
and  of  all  the  legal  consequences  necessarily  resulting  from  those 
facts. 
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4.  The    principle    which  requires    the  production  of   a  writing,   and 

excludes  oral  evidence  to  prove  its  contents,  does  not  apply  when 
the  inquiry  into  the  contents  comes  up  collaterally ^  at  the  trials 
and  the  contents  of  the  instrument  are  not  directly  involved  in 
the  controversy. 

5.  The  fact  that  the  person  in  possession  of  land  listed  it  for  taxation  in 

his  own  name,  though  of  slight,  if  any,  import  as  evidence  of 
title,  is  receivable  as  showing  a  claim  of  ownership,  for  the  reason 
that  it  is  an  act  done  in  pursuance  of  the  requirements  of  law. 

6.  It  is  not  admissible  for  counsel  to  be  quiet  and  allow  evidence  to  come 

out  and  take  advantage  of  it,  if  favorable,  and  if  not,  to  ask  that 
it  be  stricken  out  and  not  considered.  Scill  less  can  he  complain 
when  it  comes  out  in  response  to  his  own  inquiries.  Therefore,  it 
lies  in  the  unreviewable  discretion  of  tht^  presiding  Judge  to  refuse 
to  exclude  incompetent  testimony  called  out  on  cross-examina- 
tion by  the  party  who  seeks  to  have  it  excluded. 

This  was  a  civil  action,  tried  before  Graven,  J,  at  March 
Term,  1888,  of  Superior  Court  of  Halifax  County. 

There  was  a  verdict  of  the  jury  and  a  judgment  in  favor 
of  the  defendant,^  from  which  judgment  the  plaintiffs 
a.ppealed. 

The  facts  appear  in  the  opinion. 

Missrs.  J  B.  Batchelor  and  John  Deierevjx,  Jr.,  for  the 
p  laintiflFs. 

Messrs.  W.  H.  Day  and  R.  0.  Burton^  Jr.,  for  the  defendant. 

Smith,  C.  J.  This  action,  begun  on  December  29,  1886, 
in  the  Superior  Court  of  Halifax,  is  prosecuted  by  the  sur- 
viving devisee  and  administrators  of  two  devisees,  claiming 
under  the  will  of  Isaac  N.  Faulcon,  to  recover  moneys 
received  by  the  defendant  during  several  years,  as  rent 
alleged  to  be  due  the  plaintiffs  for  the  use  and  occupation  of 
the  devised  lands,  paid  by  tenants  thereon  to  him.  The 
defendant,  not  denying  his  receiving  said  moneys,  in  answer 
to  the  charge  of  his  being  responsible  to  account  with  the 
plaintiff  therefor,  says  that  the  said  land,  during  this  inter- 
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val  of  time  when  rents  were  paid,  was  in  the  adverse  posses- 
sion of  one  James  A.  Faulcon,  who,  claiming  to  be  the  owner, 
leased  parts  of  the  premises  to  the  different  occupying  tenants 
to  whom  the  defendants  furnished  agricultural  supplies  in 
carrying  on  farm  operations,  and  that  rent  notes  taken  by 
the  lessor  were  handed  over  to  defendant  to  secure  the 
advances,  which  notes  he  collected  and  so  applied  the  pro- 
ceeds. 

He  further  says  that  the  said  James  A.  Faulcon  remained 
in  possession  and  control  of  the  said  lands  till  the  first  of 
September,  1885,  undisturbed,  when  suit  was  instituted,  by 
those  deriving  title  under  the  will,  to  recover  possession, 
which,  at  November  Term  of  the  Superior  Court  following, 
terminated  in  a  judgment  in  their  favor,  and  under  it  posses- 
sion was  acquired. 

The  only  issue  extracted  from  the  pleadings,  and  passed  on 
by  the  jury,  is  in  these  words :  "  Did  the  defendants  receive 
money  or  rents  belonging  to  the  plaintiffs,  and  if  so,  how 
much  ?"  It  was  answered  in  the  negative.  Whereupon,  judg- 
ment was  rendered  for  the  defendant,  and  the  plaintiff 
appealed. 

The  plaintiffs  introduced  two  contracts  of  letting,  made  by 
the  testator  Isaac  N.,  on  January  1, 1878,  one  to  John  Young 
and  the  other  to  John  Faulcon,  of  parts  of  the  land  in  contest, 
for  four  years,  each  writing  declaring  it  to  be  the  same  land 
the  lessees  had  rented  for  the  two  preceding  years,  and  both 
lessees  testified  to  having  cultivated  the  land  during  the  time, 
and  paid  the  rent,  seventy  dollars  a  year,  to  the  defendant 

The  lessee  John  Young,  having  testified  to  his  having 
paid  the  rents  due  from  him  to  the  defendant,  was  asked  on 
cross-examination  why  he  did  so,  and  answered  because  he 
was  told  by  James  P^aulcon  to  pay  the  rent  to  defendant 
Again,  he  was  asked  by  defendant  if  James  Faulcon  claimed 
the  land,  and  in  reply  witness  said  he  did  claim  it.  These 
inquiries  and  the  responses  were  admitted  after  objection  of 
plaintiffs. 
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In  our  opinion,  the  testimony  was  competent  as  explana- 
tory of  his  act  in  making  that  payment  of  the  rent,  and 
under  a  demand,  as  an  assertion  and  exercise  of  a  claim  of 
ownership  in  James  Faulcon  recognized  by  the  witness. 

A  similar  inquiry  made  of  the  lessee  John  Faulcon  met 
with  a  similar  objection,  and  was  disposed  of  by  a  similar 
ruling. 

The  defendant  oflFered,  in  order  to  prove  an  adverse  occu- 
pancy of  the  land  bj'  James  A.  Faulcon,  the  record  of  an 
action  brought  against  him  by  Walter  B.  Faulcon,  Alice  B.  and 
Thomas  C.  Williams,  who,  except  said  Alice  B.,  whose  admin- 
istrator is  a  party  in  her  stead,  prosecute  the  present  suit,  to 
recover  possession  of  the  land  in  the  alleged  wrongful  pos- 
session of  said  James  A.,  and  for  damages  for  the  detention, 
a  judgment  rendered  by  default,  and  also  an  award  of  a 
writ  of  possession  at  Fall  Term,  1885,  of  Halifax  Superior 
Court. 

This  documentary  evidence,  after  objection  to  its  admis- 
sion made  and  overruled,  was  allowed  to  go  to  the  jury. 

The  defence  arises  out  of  the  want  of  any  privity  between 
the  plaintiffs  and  defendant  from  which  could  be  implied  a 
promise  to  pay  money  had  and  recevied  to  the  plaintiffs'  use, 
and  the  existence  of  adverse  relations  in  respect  to  the  property 
between  the  plaintiffs  and  the  said  James  Faulcon,  who 
assumed  control  over  the  rents  and  directed  their  payment 
to  the  defendant,  for  agricultural  advances  to  the  tenants. 
To  this  evidence  we  can  see  no  just  grounds  of  objection- 
The  record  is  competent  proof  of  all  such  facts  as  result 
from  its  existence  as  such,  and  of  the  adversary  relations  of 
the  parties  to  it. 

"  A  deed,"  says  Gastox,  J.  (and  the  remark  is  equally 
applicable  to  an  adjudication  of  record),  "  is  evidence  against 
all  the  world  to  establish  the  fact  that  such  a  deed  was  exe- 
cuted" (or  of  a  judgment  rendered),  "and  of  course  of  all 
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the  legal  consequences  necessarily  resulting  from  that  fact." 
Claywell  v.  McGinsey^  4  Dev.,  89. 

So,  the  production  of  the  transcript  shows  that  there  was 
an  action  successfully  prosecuted  to  recover  possession 
from  the  said  James  Faulcon,  who  assumed  to  hold  the 
same.  Besides,  it  was  under  the  authority  and  by  direction 
of  the  latter  that  the  defendant  received  the  rent  moneys. 

The  defendant,  on  his  own  behalf,  delivered  testimony  to 
which  numerous  objections  were  made  during  the  course  of 
the  examination : 

1.  The  witness  was  permitted,  after  objection,  to  say: 
"James  Faulcon  placed  the  notes  in  ray  hands  for  supplies: 
sometimes  he  gave  me  statement  in  writing;  I  either  had 
notes  or  he  gave  me  written  statements  authorizing  me  to  col- 
lect of  different  tenants ;  James  had  the  control;  Walterand 
his  sister  (the  devisees)  lived  six  or  seven  miles  from  War- 
renton ;  I  fre(]uently  saw  plaintiffs,  and  had  business  trans- 
actions with  them  ;  they  never  made  any  demand  or  claim: 
James  Faulcon*s  wife  lived  a  mile  and  a  half  from  the  part 
claimed  by  Walter." 

A  part  of  the  objection  now  preferred  has  been  already 
answered,  in  upholding  the  competency  of  evidence  to  show 
under  what  circumstances  the  rent  money  went  into  the 
defendant's  hands. 

The  further  objection,  that  the  writings  referred  to  should 
have  been  produced,  or  their  absence  accounted  for,  before 
letting  in  parol  proof  of  their  contents,  is  removed  by  the 
rulings  in  Pollock  v.  Wilcox,  68  N.  C,  4H ;  ^aie  v.  Carter,  72 
N.  C,  99 ;  Carrington  v.  Allen,  <S7  N.  C,  354,  and  State  v.  WU- 
kersan,  98  N.  C.,696,  in  which  it  is  held  that  the  principle  that 
requires  the  production  of  a  writing  to  prove  its  contents  does 
not  apply,  when  the  inquiry  into  its  contents  comes  up  coUater- 
ally  at  the  trial,  and  are  not  directly  involved  in  the  controversy. 

2.  The  next  objection  is  to  his  testifying  to  the  fact  that 
James  Faulcon  listed  the  land  for  the  purpose  of  taxation. 
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The  fact  appearing  previous  to  1885,  ante  litem  motam,  though 
of  slight  if  of  any  import  as  evidence  of  title,  is,  in  our  opinion, 
receivable  as  showing  a  claim  of  ownership,  for  the  reason 
that  it  is  an  act  done  in  pursuance  of  the  requirements  of 
law.     AviStin  v.  King,  97  N.  C ,  339. 

3.  Upon  the  cross-examination  of  defendant  this  testimony 
was  elicited :  "  I  have  seen  the  will  of  Isaac  N. ;  James  Faul- 
con denied  the  title  of  plaintiff;  I  knew  that  something  had 
been  given  in  the  will  to  James ;  I  knew  that  the  crops  from 
which  I  received  the  rents  grew  on  this  land  he  controlled ; 
I  had  transactions  with  the  tenants ;  I  do  not  know  that  I 
ever  saw  him  turn  out  a  tenant  and  put  another  in;  I  knew 
that  he  took  notes  from  them ;  we  lived  in  the  same  neigh- 
borhood ;  I  never  heard  him  make  any  bargain  to  rent,  that 
I  remember;  I  have  been  through  the  land  with  him  once." 
The  plaintiffs  asked  that  so  much  of  this  evidence  as  indi- 
cated the  control  of  James  Faulcon  over  the  land  be  with- 
drawn from  the  jury.    This  was  denied,  the  Court  being  of 
opinion  that  its  value  as  evidence  was  for  the  jury,  and  was 
not  rendered  incompetent  because  drawn  out  on  the  cross- 
examination.     Plaintiffs  excepted. 

The  exception  is  not  very  plainly  presented.  The  objec- 
tionable matter  is  stated  to  be  elicited  upon  the  cross-exami- 
nation of  the  witness,  the  defendant  himself,  by  interrogations 
put  by  the  plaintiffs.  The  answer,  thus  voluntarily  brought 
out  by  the  plaintiffs,  could  not  be  a  subject  of  exception  from 
them,  and  its  withdrawal  afterwards  from  the  jury  rested  in 
the  sound  discretion  of  the  Court,  is  a  matter  not  reviewable 
in  this  Court. 

As  is  said  in  McRae  v.  Malloy,  93  N.  C,  15  i,  "  it  is  not 
admissible  for  counsel  to  be  quiet  and  allow  the  evidence  to 
come  out  and  take  advantage  of  it,  if  favorable,  and  if  not, 
to  ask  that  it  be  stricken  out  and  not  considered."  Still  less 
ca.li  he  complain  when  it  comes  out  in  response  to  his  own 
inquiries,    ^ate  v.  Ejkry  85  N.  C,  585. 
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4.  On  the  re  direct  examination  the  defendant's  counsel  put 
this  interrogation  to  him  :  **  You  stated  in  reply  to  the  ques- 
tion by  plaintiffs,  that  you  had  seen  the  will;  did  you  make 
inquiry  into  the  matter?"  The  witness  was  allowed, after 
objection,  to  say:  "We  could  find  no  evidence  of  title  in 
Isaac  N.  Faulcon." 

The  substance  of  the  declaration  was,  that  the  witness  did 
not  discover  any  evidence  of  title  in  the  testator,  under 
whom  the  plaintiffs  claim. 

We  can  see  no  prejudicial  effect  in  the  answer,  sinc^,  as 
between  the  plaintiffs  and  James  Faulcon,  the  title  of  the 
former  is  adjudged  in  the  possessory  action;  and,  it  is, at 
most,  but  a  negation  of  a  successful  search — not  disproof  of 
title. 

5.  The  defendant  was  then  allowed  to  prove  a  sale  of  the 
land,  as  the  property  of  Isaac  N ,  by  the  Marshal  of  the 
United  States,  under  an  execution  against  him,  and  the 
Marshal's  deed  therefor  to  Faulcon  Brown,  and  from  the 
latter  a  reconveyance  to  the  said  Isaac  N.  .  This  latter  deed 
was  admitted,  to  show  the  time  of  its  registration,  and  was 
read  to  the  jury. 

This  was  objected  to,  but  we  are  unable  to  see  any  sufficient 
reason  for  the  objection,  as  the  entire  proceedings  relate  to 
the  plaintiffs'  ancestor,  and  precede  his  devise  to  them,  his 
grandchildren. 

There  were  many  instructions,  fourteen  in  number,  asked 
for  defendant,  as  follows  : 

"  1.  Every  possession  of  real  property  is  presumed  by  law 
to  be  a  title  in  fee  simple,  and  it  being  proved  by  both  plain- 
tiffs and  defendant  that  Isaac  N.  Faulcon  was  in  possession 
of  the  land  at  the  time  of  his  death,  there  is  no  evidence 
before  the  jury  to  show  that  Isaac  N.  Faulcon  was  not  the 
owner  of  the  land,  and  the  jury  must  find  that  he  was." 

This  was  not  given  by  the  Court,  because  the  title  to  the 
land  was  not  involved,  and  plaintiflFs  excepted. 
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"  2.  There  being  no  evidence  impeaching  I.  N.  Faulcon^s 
title,  the  land  went  by  his  will  to  his  grandchildren,  and 
the  jury  must  so  consider  it  in  making  up  their  verdict." 

This  was  refused,  because  the  jury  were  told  the  title  to 
the  land  was  not  involved  in  the  issue.  This  was  not  given, 
and  plaintiffs  excepted. 

"  3.  If  John  Young  entered  upon  the  land  under  the  con- 
tract between  him  and  I.  N.  Faulcon,  which  was  proved»and 
which  was  for  lease  of  four  years,  and  continued  in  posses- 
sion after  death  of  said  Isaac  N.,  then  John  Young  was  ten- 
ant of  the  plaintiffs,  and  they  were  his  landlord,  and  that 
tenancy  continued  as  long  as  the  tenant  (John  Young) 
remained  on  the  land,  and  he  could  not,  in  law,  enter  into 
a  contract  with  James  A.  Faulcon  which  would  make  the 
possession  adverse  as  to  his  landlord." 

The  L'ourt  is  of  the  opinion  that  this  instruction  was 
given  in  substance  in  the  charge  to  the  jury,  as  hereinafter 
stated.  The  plaintiffs  except,  because  they  allege  that  it  was 
not  given  as  asked. 

"4.  If  the  jury  are  satisfied  that  John  Yoiing  made  the 
contract  wnth  I.  N.  Faulcon  and  continued  on  the  land  after 
his  death,  there  is  no  evidence  to  show  that  there  was  any 
possession  adverse  to  the  plaintiffs." 

The  Court  refused  to  give  this  instruction,  and  plaintiffs 
excepted. 

"  5.  If  John  Young  made  the  contract  with  I.  N.  Faulcon, 
and  entered  into  possession,  and  continued  in  possession 
after  his  death,  then  the  plaintiffs  are  entitled  to  recover 
from  the  defendant  all  that  he  received  from  John  Young 
on  account  of  the  rent  of  the  land." 

The  Court  refused  to  give  this  instruction,  and  plaintiffs 
excepted. 

**  6.  The  same  instructions  were  asked  as  to  the  part  of 
the  land  rented  and  cultivated  by  John  Faulcon,  and  were 
disposed  of  in  the  same  way." 
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"  7.  If  William  Faulcon  rented  and  entered  upon  the  land 
as  the  tenant  of  Isaac  N.  Faulcon,  and  continued  in  posses- 
sion after  his  death,  then  the  relation  of  landlord  and  tenant 
was  constituted  between  Wm.  Faulcon  and  the  plaintiff,  and 
continued  as  long  as  VVm.  Faulcon  continued  to  occupy  the 
land,  and  no  arrangement  between  him  and  James  A  Faul- 
con could  change  this  relation." 

The  Court  is  of  the  opinion  that  this  instruction  was  given 
in  substance.  The  plaintiffs  are  of  the  opinion  that  it  was 
not,  and,  therefore,  except. 

"  8.  If  this  relation  existed  between  Wm.  Faulcon  and 
plaintiffs,  then  the  plaintiffs  are  entitled  to  recover  of  the 
defendant  all  that  he  received  of  Wm.  Faulcon  on  account 
of  such  tenancy." 

The  Court  is  of  the  opinion  that  this  instruction  was 
refused  in  part,  and  given  in  part,  in  the  charge,  as  stated 
below.  The  plaintiffs  except,  because,  as  they  allege,  the 
instruction  was  not  given  as  requested. 

"  9.  The  same  instructions  were  asked  as  to  Matt.  Faulcon, 
and  were  disposed  of  in  the  same  way. 

"  10.  If  William  Faulcon  made  the  contract  with  Walter 
Faulcon,  for  himself  and  his  sisters,  to  lease  the  land  for  five 
years,  and  occupied  it  during  all  that  time,  as  it  was  testified 
to  that  he  did,  and  paid  the  rents  to  the  defendant,  then 
William  Faulcon  became  the  tenant  of  the  plaintiffs,  and 
they  are  entitled  to  recover,  of  the  defendant,  all  that  was 
received  by  him  from  Wm.  Faulcon,  on  account  of  such 
contract  of  renting." 

This  instruction  was  refused  in  part,  and,  the  Court  is  of 
the  opinion,  given  in  part,  in  the  instructions  given  below. 
Plaintiffs  excepted. 

"11.  If  the  plaintiffs  became  the  owners  of  the  land  under 
the  devise  in  the  will  of  the  said  Isaac  N.  Faulcon,  and  then 
James  A.  Faulcon  attempted  to  rent  out  the  land,  and  to 
assign  the  rents  to  the  defendant  Johnston,  and  Johnston 
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then  collected  the  rents  under  this  assignment,  Johnston,  the 
defendant,  thereby  became  a  constructive  trespasser,  and  the 
plaintiffs  are  entitled  to  recover  from  him  damages  for  such 
unlawful  entries,  and  the  amount  received  by  Johnston  is 
the  measure  of  such  damages ;  or  the  jury  may  regard  the 
amount  thus  received  as  the  measure  of  such  damages,  and 
render  a  verdict  for  the  amount,  with  interest." 

This  instruction  was  refused  by  the  Court,  and  the  plain- 
tiffs excepted. 

"  12.  That  the  acts  and  conduct  of  Walter  Faulcon  are 
not  in  law  an  estoppel." 

The  opinion  of  the  Court  is,  that  this  is  given  in  part,  and 
refused  in  part,  in  the  charge  of  the  Court  as  given  herein- 
after. The  plaintiffs  except,  on  the  ground  that  the  instruc- 
tion was  not  given  as  requested. 

"  13.  That  the  jury  cannot  consider  the  deeds  to  Brojvn 
and  from  Brown  to  Faulcon  as  affecting  the  rights  of  plain- 
tiffs to  this  land,  or  in  any  way  affecting  their  right  of 
recovery.  It  was  admitted  only  for  the  purpose  of  the  date 
of  its  registration,  and  for  no  other  purpose,  and  the  Court 
is  requested  to  instruct  the  jury  that  they  can  consider  it  for 
no  other  purpose." 

The  Court  thinks  that  this  instruction  was  given  in  sub- 
stance in  the  charge,  as  stated  below.  The  plaintiffs  except, 
on  the  ground  that  it  was  not  given.  These  general  instruc- 
tions are  asked,  subject,  of  course,  to  proper  instructions  as 
to  the  statute  of  limitations. 

"  14.  Two  of  intestates  of  plaintiffs  being  infants,  and  one 
becoming  covert  during  infancy,  the  statute  of  limitations 
cannot  apply  as  to  these  two  in  any  view  of  the  case.  If  it 
applies  at  all  to  Walter  B.  Faulcon,  the  adult,  it  cannot 
apply  to  the  three  years  next  before  the  bringing  of  the 
action  of  ejectment ;  for  these  three  years  he  can  certainly 
recover." 

102—18 
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The  counsel  for  defeudant  conceded  that  the  statute  of 
limitations  was  not  a  bar  to  any  of  plaintiffs  except  W.  B. 
Faulcon,  and  the  Court  so  told  the  jury. 

And,  therefore,  the  Court  charged  the  jury  as  follows: 

"  The  title  to  the  land  is  not  at  issue  in  this  action.  As 
between  James  Faulcon  and  those  claiming  under  him,  the 
title  is  adjudged  in  the  plaintiffs. 

"  It  is  an  established  rule  that  a  tenant  cannot  deny  the  title 
of  the  landlord,  and  the  relation  of  landlord  and  tenant  being 
once  established,  the  tenant  cannot  change  this  relation  until 
he  surrenders  the  possession  of  the  land,  which  he  received 
from  his  landlord,  back  to  him,  and  no  contract  with  another 
can  change  that  relation  so  long  as  the  tenant  remains  in  pos- 
session.    If   the   relation  of   landlord  and  tenant  existed 
between  Isaac  N.  Faulcon,  John  S.  Young,  John  Faulcon, 
William  F'au Icon  and  Matt  Faulcon,  at  the  time  of  the  death 
of  Isaac  N.  Faulcon,  and  if  Isaac  N.  Faulcon  duly  made  and 
published  his  last  will  and  testament,  and  if  that  will  was 
duly  executed,  and  if  the  will  was  in  the  words  read  in  evi- 
dence, it  conveyed  to  the  plaintiffs  Walter  and  his  sisters, 
children  of  Jesse  N.  Faulcon,  the  interest  of  Isaac  N.  Faul- 
con, and  the  tenants  of  Isaac  N.  Faulcon  became  the  tenants 
of  the  said  Walter  Faulcon  and  his  sisters,  and  thev  would 
be  entitled  to  receive  the  rents  from  the  tenants,  and  if  the 
defendant  received  the  rents  from  the  tenants  of  plaintiff, 
then  he  would  be  liable,  unless  exonerated  from  such  liability 
by  some  other  principle  or  rule  of  law." 

Plaintiffs  except  to  the  foregoing  charge  of  the  Court. 

"  But  if  the  land  was  in  the  adverse  possession  of  James 
A.  Faulcon,  he  being  in  the  adverse  possession  of  the  land, 
claiming  it  as  his  own,  and  he — being  in  such  adverse  pos- 
session— caused  the  annual  produce  of  the  land,  produced 
by  annual  planting  and  culture,  to  be  taken  from  the  land 
to  the  defendant,  and  the  defendant  took  it  in  payment  of 
debts  due  from  James  A.  Faulcon  for  supplies,  or  otherwise 
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due,  then  tlie.defendant  would  not  be  liable  for  the  products 
of  the  land  delivered  in  kind,  or  sold  and  the  money  paid 
to  him." 
To  this  part  of  the  charge  plaintiffs  except. 
"  It  then  becomes  material  for  you  to  determine  the  nature 
of  the  possession  of  James  A.  Faulcon.  If  he  was  occupy- 
ing the  land,  claiming  it  as  his  own,  denying  the  rights  of 
the  plaintiffs,  the  plaintiffs  cannot  recover  of  the  defendant, 
although  the  land  did,  in  fact,  belong  to  the  plaintiffs." 

To  this  instruction  the  plaintiffs  except.  And  the  plain- 
tiffs further  except  to-the  three  preceding  paragraphs  of  the 
charge  taken  together. 

"  If  James  A.  Faulcon  was  not  in  adverse  possession,  but 
took  possession  of  the  land  as  the  agent  of  the  plaintiffs,  and 
he  misapplied  the  rents,  and  paid  them  to  Johnston,  and 
Johnston,  knowing  that  James  A.  Faulcon  was  using  the 
rents  of  the  plaintiffs'  land  by  delivering  the  notes  as  col- 
lateral security  for  supplies,  then  he  would  be  liable  for  the 
amount  received,  if  he  knew  of  the  relation,  unless  some- 
thing more  is  shown.     And  if  the  plaintiff  Waller  Faulcon 
knew  that  James  A.  Faulcon  was  disposing  of  the  rents, 
claiming  to  act  as  agent  of  plaintiffs,  and  he  allowed  this  to 
go  on  with  his  knowledge,  and  acquiesced,  or  by  his  conduct 
led    the  defendant  to  reasonably  believe  he  acquiesced  in 
such  disposition,  then  he  would  not  be  entitled  to  recover 
for  such  rents  so  disposed  of  to  the  defendant;  but  as  to  the 
other  plaintiffs,  they,  being  under  disability,  would  not  be 
estopped." 

Plaintiff  Walter  Faulcon  excepts  to  this  charge  in  his 
own  behalf.     Other  plaintiffs  also  except  thereto. 

**  Now,  in  regard  to  the  statute  of  limitations.  The  cause 
of  action,  if  there  is  any  cause  of  action,  accrued  at  the  time 
the  rent  was  received  wrongfully  by  defendant;  a  right  of 
action  accrued,  if  any  cause  of  action  accrued,  at  the  annual 
receipts  of  the  rents.    The  plaintiff  Walter  Faulcon  cannot, 
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under  the  evidence,  recover,  in  his  own  right,  anything  for 
his  part  of  rent  for  any  more  than  three  years  before  the 
beginning  of  this  suit.  The  statute  of  limitations  does  not 
bar  the  other  plaintiffs." 

To  this  charge  the  plaintiffs,  except  Walter  Faulcon  in 
his  own  right,  except. 

The  Court  gave  to  the  jury,  orally,  careful  instructions  as 
to  the  issues  and  the  evidence  bearing  upon  them,  and  told 
the  jury  if  the  first  issue  should  be  found  for  the  defendant 
the  other  issues  became  immaterial.  No  exception  was  made 
to  any  except  such  as  were  in  writing. 

After  the  verdict,  the  plaintiffs  moved  for  a  new  trial. 
Motion  overruled.  Judgment  for  defendant,  and  plaintiffs 
appealed  to  the  Supreme  Court. 

Without  revising  and  comparing  the  directions  asked  by 
appellants  to  be  given  to  the  jury  and  those  given  by  the 
Court,  in  order  to  ascertain  if  there  are  any  such  omissions 
or  variations  as  might  furnish  some  grounds  for  complaint, 
we  are  content  with  the  single  remark,  that  if  correct  in 
themselves,  the  charge  seems  to  cover  the  whole  matter  in 
dispute,  and  leaves  little  cause  for  the  appeal. 

The  solution  of  the  controverted  question  of  their  right  to 
recover  the  rents  received  by  the  defendant,  under  the  cir- 
cumstances, rests  upon  the  correctness  of  the  concluding 
paragraphs  of  the  charge  preceding  what  is  said  in  relation 
to  the  statute  of  limitations,  to-wit:  thatif  James  A.  Faulcon 
was  in  the  occupancy  of  the  land,  claiming  it  as  his  own, 
and  denying  the  rights  of  the  plaintiffs,  although  the  land 
was  in  law  their  property,  they  cannot  recover  the  rents  sued 
for,  as  moneys  received  to  their  use,  in  this  action. 

The  question  is  this :  Can  the  owner  of  the  land  in  the 
adverse  possession  of  another  assert  title  to  the  crops  grown 
thereon  during  such  occupancy,  and  in  its  assertion,  by 
waiving  the  tort,  pursue  and  recover  the  specific  articles  thus 
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raised,  or  their  money  value,  in  the  hands  of  a  stranger  who 
may  have  received  and  converted  them  to.  his  own  use,  or 
the  rent  money  paid  him  by  the  tenants? 

The  cases  cited  in  the  argument  conclusively  establish  the 
proposition  that  the  crops,  the  product  of  the  labor  of  the 
trespassing  possessor  and  his  agents,  belong  to  him,  and  are 
not  the  property  of  the  owner  of  the  soil. 

In  Brothers  v.  Hurdle,  10  Ired.,  490,  the  defendant,  lessor 
of  the  plaintiff  in  ejectment,  recovered  of  the  plaintiff 
the  land  upon  which  were  gathered  the  growing  crops, 
the  product  of  the  year's  cultivation,  and  being  put  in  pos- 
session by  the  Sheriff,  took  control  of  the  crops  and  applied 
them  to  his  own  use.  The  action  was  in  trover  to  recover 
their  value. 

Delivering  the  opinion,  Peakson,  J.,  says:  "The  corn,  &c., 

which  was  attached  to  the  land  at  the  time  the  defendant 

was  put  in  possession,  passed  with  it  and  belonged  to  him. 

But  the  fodder,  &c.,  which  had  been  severed,  although*  on 

the  premises,  did  not  pass  with  the  land,  for  it  had  ceased 

to  be  a  part  thereof,  and  the  defendant  had  no  right  to  take 

it.     His  remedy  was  an  action,  not  for  the  specific  articles, 

but  for  damages  by  way  of  viesrie  profits.     If  the  defendant 

had  a  right  to  take  the  specific  articles,  he  would,  for  the 

same   reason,  be  entitled  to  recover  their  value,  in  trover, 

against  the  plaintiff  or  any  one  to  whom  he  might  have  sold 

them."     The  same  reasoning  was  applied  to  turpentine  run 

into  boxes  cut  in  the  body  of  the  tree,  the  product  of  labor, 

in  Branch  v.  Morrismiy  5  Jon.,  16,  and  when  the  case  was  again 

before  the  Court,  reported  in  6  Jon.,  16. 

A  similar  ruling,  and  in  affirmation  of  that  in  Brothers  v. 
Hurdle^  supra,  was  made  in  the  later  case  of  Ray  v.  Gardmr, 
82  N.  C,  454.  If,  then,  James  Faulcon  was  in  the  hostile 
occupation  of  the  land  when  the  crops  were  made  by  the 
several  tenants,  the  crops  did  not  in  law  belong  to  the  plain- 
tiffs, and  the  defendant,  in  taking  and  converting  them  to 
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his  own  use,  did  not  become  liable  to  the  plaintiffs,  because 
they  were  not  the  property  of  the  plaintiffs. 

The  principle  that  the  owner  of  goods  wrongfully  seized 
and  sold  may  waive  the  tort  and  ratify  the  sale,  and  recover 
the  proceeds  from  the  purchaser,  has  no  application  to  the 
present  case. 

The  jury  having,  by  their  verdict,  established  these  adverse 
relations,  and  there  being  no  error  in  the  instructions  lead- 
ing thereto,  the  judgment  must  be  and  is  affirmed. 

No  error.  Affirmed. 


W.  G.  EGERTON,  Administrator  of  MARK  P.  JONES,  v.  NANNIE  P. 

JONES  et  al. 

Detd,  Ah8olni€y  intended  as  a  Mortgage — Parol  Trust. 

1.  In  order  to  convert  a  deed,  absolute  on  its  face,  into  a  mortgage,  it 

must  be  alleged  and  proven  that  the  clause  of  redemption  was 
omitted  by  reason  of  ignorance,  mistake,  fraud ,  or  undue  advantage. 

2.  The  principles  governing  parol  truFts,  as  defined  in  Wood  v.  Cherry 

and  Shields  v.  Whitakery  approved. 

Civil  action,  tried  before  Graves,  J.,  at  Spring  Term,  1SS8, 
of  Warren  Superior  Court. 

The  plaintiff  a[)pealed. 

This  was  a  proceeding  begun  by  summons  and  petition, 
before  the  Clerk  of  the  Superior  Court  of    said    Warren 

County,  on  the day  of  June,  1886,  for  the  purpose  of 

having  sold,  to  pay  the  debts  of  plaintiff's  intestate,  a  certain 
tract  of  land,  situated  in  the  said  county  of  Warren,  belong- 
ing to  plaintiff's  intestate  and  described  in  the  petition,  and 
which  was  allotted  to  phiintiff 's  intestate  as  a  homestead  on 
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the  3d  day  of  June,  1871,  the  said  allotment  having  been 
made  when  homesteader  was  unmarried  and  without  chil- 
dren; and  the  homesteader  having,  afterwards  and  before 
he  ever  married,  conveyed  the  homestead  to  one  John  E. 
Boyd,  20th  of 'August,  1873,  by  a  deed  upon  its  face  in  fee 
simple.  Plaintiff*s  intestate  died  in  March,  1885,  having 
intermarried  with  the  defendant  Nannie  P.  Jones,  in  the 
year  1876,  and  leaving  the  defendants  Willie,  Lucy  and 
Lizzie,  the  issue  of  said  marriage,  who  are  now  living  and 
are  still  minors.  The  plaintiff  insisted  that  as  his  intestate 
had,  before  his  said  marriage,  conveyed  his  homestead  as 
aforesaid,  his  said  homestead  fell  in  at  his  death  and  was 
subject  to  his  debts,  even  though  he,  after  the  said  deed  was 
made  by  him,  married  and  had  children. 

The  defendants,  Nannie  P.  Jones,  the  widow  of  plaintiff's 

intestate,  and  her  children,  the  said  Willie,  Lucy  and  Lizzie, 

answered  the  petition,  alleging  that  the  deed  made  by  the 

said  plaintiff's  intestate  to  John  E.  Boyd,  though  on  its  face 

a   fee-simple  deed,  yet  in  fact  was  one  for  the  security  of 

money  ;  that  the  money  was  afterwards  paid  by  said  Mark 

P.  Jones  to  the  said  Boyd,  and  that  with  his  consent  the  said 

Boyd,  on  the  21st  of  July,  1883,  conveyed  the  same  to  the 

said  Nannie  P.  Jones,  and  that  the  same  is  not,  nor  will  be, 

subject  to  the  debts  of  plaintiff's  intestate  until  his  youngest 

child  shall  become  21  years  old.    This  issue  of  fact  having 

been  joined  by  the  pleadings,  the  Clerk  transferred  the  same 

for  trial  to  the  Fall  Term,  1886,  of  the  Superior  Court  of  said 

county. 

The  matter  came  on  for  trial  at  the  Spring  Term,  1888,  of 
said.  Court,  after  regular  continuances  and  after  several  new 
parties  had  been  made,  as  the  record  will  show,  at  which 
Spring  Term,  1888,  Peter  H.  Allen,  John  Watson,  and  Mary 
Powell,  on  their  own  motion,  were  made  parties  and  filed 
their  answer.  Their  answer  sets  up  the  same  defence  which 
the   other  defendants  made,  and  the  further  defence,  that 

) 


280  IN  THE  SUPREME  COURT. 


EoERTON  V.  Jones. 


after  the  said  John  E.  Boj'd  had  conveyed  the  said  home- 
stead to  the  said  Nannie  P.  Jones,  the  said  Nannie  P.  and 
her  husband,  the  plaintiff's  said  intestate,  executed  a  deed  of 
trust  to  the  defendant  P.  H.  Allen,  to  secure  two  debts  due 
to  the  said  John  Watson,  one  in  his  own  right,  and  the* 
other  to  him  as  guardian  of  the  defendant  Mary  E.  Powell, 
upon  the  said  liomestead,  together  with  other  lands  of  the 
said  Nannie  P.,  and  that  this  deed  of  trust  is  a  first  lien  on 
said  homestead  and  other  lands;  and  that  said  Boyd  had 
the  right  to  convey  said  land  to  said  Nannie  P.  Jones, 
because  he  held  the  same  coupled  with  a  parol  trust  to  con- 
vey the  same  to  the  said  Mark  P.  Jones,  upon  the  payment 
of  a  large  sum  of  money  due  to  him  by  the  said  Mark  P., 
which  he  was  unable  to  pay,  and  which  the  said  Nannie  P. 
paid  out  of  her  separate  estate,  and  which  conveyance  was 
made  with  the  consent  of  her  husband,  the  said  Mark  P. 
Jones. 

A  jury  was  empaneled  to  try  the  issue  submitted  to  them, 
which  appears  in  the  record,  and  was  in  the  following  words: 
"  Was  the  conveyance  by  M.  P.  Jones  to  John  E.  Boyd  sub- 
ject to  the  trust  declared  in  defendants'  answer?" 

The  defendants  introduced  John  R.  Boyd,  a  son  of  the 
said  John  E.  Boyd,  John  E.  Boyd  being  then  dead,  to  prove 
that  the  deed  from  Mark  P.  Jones  to  the  said  John  E.  Bovd 
was,  in  truth  and  in  fact,  a  deed  for  the  security  of  money, 
and  was  so  intended  at  the  time  of  its  execution,  by  conver- 
sations had  between  him  and  his  deceased  father  in  his  life- 
time. Plaintiff  objected  to  the  competency  of  the  witness  on 
two  grounds:  1st,  that  the  witness,  being  the  son  of  the 
grantee,  was  interested  in  the  event  of  the  suit ;  and,  2d,  that 
the  deed  being  in  fee  simple  on  its  face,  and  fully  executed, 
ought  not  to  be  varied  or  altered  in  its  meaning  by  verbal 
testimony.  The  objections  were  overruled,  the  plaintiff 
excepted,  and  the  witness  then  testified  as  follows:  That  he 
had  often  heard  his  father,  the  said  John  E.  Boyd,  say  that 
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the  said  deed,  although  on  its  face  a  fee  simple  one,  yet  was 
intended  only  as  a  deed  to  secure  him  an  amount  of  money 
which  the  said  Mark  P.  Jones  owed  him ;  that  the  money 
was  paid  to  him  by  Mark  P.  Jones  in  1883,  with  money  bor- 
rowed by  Mark  P.  Jones  from  John  Watson. 

The  witness  further  testified,  that  he  knew  nothing  of 
these  facts  of  his  own  knowledge.    The  defendant,  John 
Watson,  then  introduced  Joseph  S.  Jones,  the  father  of  the 
said  Mark  P.  Jones  and  brother-in-law  of  the  said  John  E. 
Boyd,  to  prove  the  same  facts  for  which  the  witness  John 
R.  Boyd  was  introduced,  and  the  plaintiff  ent<  red  the  same 
objections  to  the  testimony  as  was  entered  to  the  testimony 
of  the  said  John  R.  Boyd,  and  the  objections  were  overruled 
\>y  the  Court.    The  plaintiff  excepted,  and  the  witness  then 
testified,  "that  he  had  heard  both  Mark  P.  Jones  and  John 
Tl.  Bovd,  both  at  the  time  of  the  execution  of  the  said  deed 
and  afterwards,  say  that  the  said  deed  was  intended  to  be  a 
security  for  money  due  to  said  Boyd  by  said  Jones."    The 
witness  was  then  asked  by  counsel  for  defendant  Watson  if 
there  was  any  parol  agreement  by  which  said  Boyd  was  to 
reconvey  to  said  Mark  P.  Jones  the  said  homestead  tract, 
and  also  the  balance  of  the  land  embraced  in  the  tract  of 
720  acres  conveyed  by  said  Boyd  to  said  Nannie  P.  Jones, 
on   the  21st  day  of  July,  1883.     The  plaintiff  entered  the 
same  objections,  which  were  overruled ;  the  plaintiff  excepted, 
and  the  witness  then  stated,  "  that  at  the  time  of  the  pur- 
chase by  John  E.  Boyd,  of  the  land  sold  by  W.  S.  Davis, 
commissioner,  in  August,  1873,  the  said  Boyd  agreed  with 
the  said  Mark  P.  Jones,  that  if  he,  the  said  Mark  P.  Jones, 
would  convey  to  him,  the  said  Boyd,  his  homestead  tract, 
he  would  hold  the  land  bought  b}'  him  from  said  commis- 
sioner, and  also  the  homestead  tract,  for  the  said  Mark  P. 
Jones'  benefit,  and  would  reconvey  the  whole  to  him  upon 
his  repaying  to  him,  the  said  Boyd,  the  amount  which  he 
had  paid  for  the  land  sold  to  him  by  said  commissioner, 
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and  also  the  value  of  a  one-sixth  intejest  in  a  tract  of  land 
in  Warren  County,  which  said  one-sixth  interest  the  said 
Boyd  had  conveyed  to  said  Mark  P.  Jones  in  1868,  and  for 
which  he  had  not  paid  ;  that  on  the  21st  day  of  July,  1883, 
the  said  Boyd  conveyed  by  deed  to  said  Nannie  P.  Jones, 
with  the  consent  of  said  Mark  P.  Jones,  the  said  72U-acre 
tract  of  land,  including  the  said  homestead,  whereupon  the 
said  Mark  P.  Jones  and  Nannie  P.  Jones  borrowed  from  the 
said  John  Watson  the  amount  due  by  said  Mark  P.  Jones 
to  said  John  E.  Boyd,  and  executed  to  P.  H.  Allen  a  deed 
of  trust,  dated  21st  day  of  July,  18S3,  to  secure  the  said 
amount,  and  with  this  borrowed  money  the  amounts  due 
under  the  said  agreement  between  Mark  P.  Jones  and  John 
E.  Boyd  were  paid  off  in  full." 

The  Court  was  asked  by  the  plaintiff's  counsel  to  charge 
the  jury  that  the  evidence  in  this  case,  being  the  testimony 
of  the  said  J.  R.  Boyd  and  J.  S.  Jones,  did  not  in  law  estab- 
lish a  i)arol  trust,  which  instruction  the  Judge  refused  to 
give,  but  instructed  the  jury  that  unless  the  declarations 
of  John  E.  Boyd  were  corroborated  by  facts  and  circum- 
stances inconsistent  with  the  idea  of  an  absolute  purchase, 
then  they  must  find  there  was  no  trust,  and  the  plaintiff 
excepted.  The  jury  returned  a  verdict  in  the  affirmative  lo 
the  said  issue  submitted  to  them ;  whereupon,  a  judgment 
was  rendered,  that  the  plaintiff  take  nothing  by  his  suit,  and 
that  said  P.  H.  Allen,  trustee,  sell  the  land  under  the  said 
deed  from  Mark  P.  Jones  and  Nannie  P.  Jones  to  him,  for 
the  purpose  of  paying  the  debts  named  therein. 

Appeal  by  plaintiff. 

Mr.  E.  C.  Smith,  for  the  plaintiff. 

3/^6^^r«.  /  B.  Batchelor,  John  Devereux^  Jr.,  and  C.  AL  Cooke, 
for  the  defendants. 

SuKPHKHi),  J.  (after  stating  the  case).     It  seems  to  have 
been  conceded  upon  the  trial,  that  if  the  deeds  conveying 
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the  "  homestead  tract"  (which  was  the  subject  of  the  con- 
troversy) were  not  declared  to  have  been  intended  as  a  mort- 
gage, the  plaintiff  would  be  entitled  to  sell  the  land  and 
with  the  proceeds  thereof  pay  the  Cheatham  judgment. 
This  judgment  against  Mark  P.  Jones  constituted  a  lien 
upon  his  land,  and  if  before  his  marriage  he  conveyed  it 
absolutely  to  Boyd,  the  latter  and  those  claiming  under  him 
could  not  insist  upon  the  homestead  exemption  after  the 
death  of  Jones.  The  plaintiff,  representing  the  judgment 
creditor,  has,  therefore,  a  sufficient  interest  in  the  property 
to  entitle  him  to  maintain  the  integrity  of  the  deed  as  it  is 
written;  for  if  a  clause  .of  redemption  is  supplied  by  parol, 
and  the  debt  has  been  paid,  as  alleged  by  the  defendants, 
the  homestead  exemption  will  be  prolonged  until  the  death 
of  the  widow  and  the  attainment  of  the  majority  of  the 
youngest  child. 

It  would  be  needless  to  multiply  the  pages  of  the  Reports 
by  quoting  largely  from  the  numerous  decisions  of  our 
Court  to  the  effect,  that  in  order  to  convert  a  deed  absolute 
on  its  face  into  a  mortgage  "  it  must  be  alleged,  and  of  course 
proved,  that  the  clause  of  redemption  was  omitted  by  reason 
of  ignorance,  mistake,  fraud,  or  undue  advantage."  Streator 
V.  JoneSf  1  Murph.,  449;  Bonham  v.  Craig,  80  N.  C,  224. 

There  is  no  pretence  in  our  case  that  the  alleged  clause  of 
redemption  was  omitted  und^r  any  of  the  circumstances 
above  mentioned.  On  the  contrary,  the  deed  seems  to  have 
been  written  as  the  parties  intended.  There  is  nothing  in 
the  testimony  or  pleadings  which  suggest  any  other  view. 
The  witnesses  all  say,  in  substance,  that  the  "  homestead 
tract"  was  conveyed  as  an  additional  security  for  the  pay- 
ment of  the  remainder  of  the  land  which  Boyd  had  bought 
at  the  sale  by  the  commissioner.  Whatever  may  be  said  as 
to  a  trust  attaching  to  this  land  in  the  hands  of  Boyd,  and 
the  admissibility  of  parol  testimony  to  establish  it,  can  have 
no  application  to  the  homestead  tract,  the  title  to  which  was 
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in  Jones,  who  conveyed  it  to  Boyd  upon  the  alleged  agree- 
ment to  reconvey  if  the  purchase  money  of  the  other  tract 
was  paid.  We  think  that  this  case  falls  within  the  princi- 
ples so  happily  expressed  by  Peabsox,  C.  J.,  in  Woodw 
Cherry y  73  N.  C,  110,  cited  and  approved  in  Shields  v.  Whit- 
akei\  82  N.  C,  51 G. 

For  these  reasons,  we  are  of  the  opinion  that  the  objection 
to  the  testimony  was  well  taken,  and  that  there  should  be  a 
new  trial. 

Error.  Reversed. 


BASIL  DEVEREUX  v.  M.  McMAHON  et  al. 

Deeds,  where  to  be  proven;  forfn  of  certificate  of,  probate  and 
order  of  registration — Witness  making  his  Mark — The  Code, 
§  124G. 

1.  The  Code,  ^  1246,  authorizes  the  proof  of  a  deed  to  be  made  before 

the  Clerk  of  the  Superior  Court  of  the  county  in  which  the  Bub- 
Bcribing  witness  resides,  although  the  land  conveyed  lies  in  another 
county:  and  when  a  deed  is  thus  proveii,  but  the  certificate  of  tiie 
Clerk  is  silent  as  to  the  residence  of  the  witness,  it  will  be  pre- 
sumed that  the  witness  resided  in  the  county  of  the  Clerk  before 
whom  the  deed  was  proven,  under  the  maxim  omnia  premtmuniur 
rite  esse  arta. 

2.  When  an  order  of  registration  is  intelligible,  ai.d  the  essential  sub- 

stance thereof  appears,  it  will  be  upheld  without  regard  to  mere 
form.  *•  Let  the  instruvient  of  the  certificate  be  registered" 
will  do. 

3.  One  who  cannot  write  his  name  is  competent  as  a  witness  to  a  deed. 

Making  his  mark  is  sufficient. 

Civil  action,  tried  before  MacRae,  J.,  at  January  Term, 
1889,  of  Halifax  Superior  Court. 
The  facts  are  stated  in  the  opinion. 
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•  This  is  an  action  to  recover  land,  and  the  pleadings  raised 
issues  of  fact.  On  the  trial  the  plaintiff  offered  in  evidence 
what  purported  to  be  a  deed  of  conveyance,  to  the  admission 
of  which  the  defendants  objected.  The  Court,  "  being  of  the 
opinion  that  the  probate  was  insufficient,  sustained  the  objec- 
tion," and  the  plaintiff  excepted.  He,  thereupon,  suffered  a 
judgment  of  nonsuit,  and  appealed  to  this  Court. 

The  following  is  a  copy  of  so  much  of  the  deed  mentioned, 
and  the  certificates  of  probate  and  registration  thereof,  as  it 
is  necessary  to  report  here : 

"  In  witness  whereof,  the  said  Thomas  Alexander  hath 
hereunto  signed  his  name  and  affixed  his  seal,  the  day  and 
date  above  written. 

"  Witness :  -4-  [Seal.] 

"  Signed,  sealed  and  delivered  in  presence  of  John  -+-  Cobb, 
witness,  toward  of  what  was  said  Thomas  Alexander  did 
agree  to  the  deed.  Solomon  Davis. 

«  STATE  OF  NORTH  CAROLINA, 

"NASH  COUNTY. 

"I,  Jno.  T.  Morgan,  Clerk  of  the  Superior  Court,  do  hereby 
certify  that  the  execution  of  the  annexed  deed  was  this  day 
proven  before  me  by  the  oath  and  examination  of  Solomon 
Davis,  the  subscribing  witness  thereto,  who  says  that  the 
deed  was  signed  and  delivered  in  his  presence  January  13, 
1888,  to  the  grantee,  for  the  purposes  therein  expressed. 

"  Witness  my  hand  and  official  seal,  this  20th  day  of  Jan- 
uary, A.  D.  1888. 

"(Signed)  Jno.  T.  Morgan, 


[Seal  of  Nash  Superior  Court.] 


^^  Clerk  Superior  CourV* 


1 


286  IN  THE  SUPREME  COURT. 


Devereux  r.  McMahon. 


"  STATE  OF  XORTH  CAROLINA,  )  In  the  Superior  Court,  " 
"  HALIFAX  COUNTY.  /      Ffhruavy  9,  1888. 

"The  foregoing  certificate  of  Jno.  T.  Morgan,  Clerk  of  the 
Superior  Court  of  the  county  of  Nash,  duly  attested  by  his 
official  seal,  is  adjudged  to  be  correct. 

"Let  the  instrument  of  tlie  certilicate  be  registered. 

"  John  T.  Gregoky, 
''Clerk  ^Superior  Court 
"  Registered  9th  February,  1888." 

Mr,  R.  0.  Burtoiij  for  the  plaintiff. 

Messrs.  \V.  H,  Day  and  7".  N.  HiU,  for  the  defendants. 

Meruimon,  J.  It  seems  that  no  question  was  raised  on 
the  trial,  as  to  the  sufficiency  of  the  deed  itself,  by  the  maker 
thereof,  on  the  ground  that  he  simply  made  his  cross-mark 
and  annexed  to  it  his  seal.  No  such  question  is  raised  by 
the  assignment  of  error  for  our  decision. 

That  one  of  the  subscribing  witnesses  made  his  cross-mark 
in  identifying  himself  as  such  with  the  deed  is  no  sufficient 
objection.  Though  he  could  not  write,  he  might  be  eligible 
for  such  purpose  and  make  his  mark.  Stait  v.  Byrd,  93  N. 
C,  624 ;  Tatum  v.  White,  95  N  C,  453 ;  Pridgen  v.  Pridgen, 
13  Ired.,  259. 

The  awkward  and  informal  form  of  the  attestation  of  the 
second  subscribing  witness  to  tlie  deed  did  not  render  him 
less  such  witness.  It  seems  that  he  intended  to  sav,  in  sub- 
scribing  his  name,  that  the  maker  of  the  deed  acknowledged 
the  execution  of  it  before  him,  but  whether  he  so  meant  or 
not,  he  was  such  a  witness  and  could  testify  as  to  its  execu- 
tion before  the  probate  officer." 

The  land  embraced  by  the  deed  in  question  is  situate  in 
the  county  of  Halifax.  The  deed  was  proven  by  a  subscrib- 
ing witness  thereto  before  the  Clerk  of  the  Superior  Court  of 
the  adjoining  county  of  Nash,  and  his  certificate  as  to  the 
proof  of  the  deed   does  not  state  that  this  witness  lived  in 
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that  county.     It  is  contended  that,  under   the  statute  perti- 
nent, the  certificate  is  therefore  void.     We  do  not  think  so. 
The  statute  {The  Code^  §.    1246)  prescribing  how  deeds 
shall  be  proven,  provides,  among  other  things,  that  "  when 
the  grantor,  maker  or  sahscrUnng  wimess  resides  in  the  State, 
but  not  in  the  county  wherein  the  land  lies,  such  deed,  letters 
of  attorney  or  other  instrument  requiring  registration,  must 
be  acknowledged  by  such  grantor  or  maker,  or  proved  by 
the  oath  of  such  subscribing  witness,  before  a  Judge  of  the 
Supreme  or  of  the  Superior  Court,  or  the  Inferior  Court,  or 
a  Notary  Public,  or  Justice  of  the  Peace  of  the  county  wherein 
the  grantor,  maker  or  subscribing  witness  resid^Sy"  &c.     Now 
the  certificate  of  the  Clerk  of  the  Superior  Court  of  the 
county  of  Nash  states,  "  that  the  execution  of  the  annexed 
deed  was  this  day  proven  before  me  b}^  the  oath  and  exami- 
nation of  Solomon  Davis,  the  subscribing  witness  thereto,*' 
<&c.     The  fair  inference  is,  that  the  witness  thus  mentioned 
was  the  same  identical  person  who  witnessed  the  "annexed 
deed,"  and  that  he  resided,  at  the  time  he  so  took  his  oath 
and  was  examined,  in  the  county  of  Nash.     The  presump- 
tion is  he  did  ;  it  is  not  to  be  presumed,  nothing  to  the  con- 
trary appearing,  that  the  probate  oiBEicer  would  take  proof 
of  the  deed  otherwise  than  in  the  case  allowed  by  law^ ;  the 
presumption  is  just  the  reverse.    Omnia  presuiYiuniiir  solemm- 
ter  esse  acta. 

If  the  certificate  had  said,  "the  annexed  deed  was  this  day 
proven  before  me  by  the  oath  and  examination  of,"  &c.,  and 
had  omitted  the  other  words,  "  who  says  that  the  deed  was 
signed  and  delivered  in  his  presence,"  &c.,  that  would  have 
been  sufficient  in  such  respect.     The  words  last  quoted  were 
unnecessary,  but  as  they  were  used,  and  are  not  as  full  in 
stating  what  the  witness  said  as  might  be  desired,  still  thej^ 
do  not  render  the  proof  insufficient ;  taking  them  in  connec- 
tion with  other  words  to  which  they  refer  and  with  which 
they  have  proper  relation,  they  imply  in  substance  and  effect 
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that  the  "annexed  deed" — the  instrument  under  seal- 
having  a  seal — was  "  signed  and  delivered  "  in  the  presence 
of  the  witness. 

The  certificate  sufficiently  identifies  the  deed,  and  the 
single  bargainor  and  single  bargainee  therein.  It  mentions 
and  refers  to  "  the  annexed  deed ;  "  it  states  "  that  the  execu- 
tion of  the  annexed  deed  was  this  day  proven,"  &c.  What 
deed?  Whose  deed?  Executed  by  whom?  Plainly,  cer- 
tainly, the  deed  annexed  to  the  certificate,  executed  by  the 
bargainor,  Thomas  Alexander,  to  the  bargainee,  Bazil  Deve- 
reux, therein  named.  The  words  of  the  certificate,  in  their 
plain  meaning  and  application,  as  certainly  imply  and  refer 
to  the  deed  and  the  persons  just  named  as  if  these  persons 
had  been  expressly  named  in  it  in  their  proper  relations,  as 
bargainor  and  bargainee,  as  regularly  and  properly  they 
should  have  been,  and  they  cannot  refer  to  any  other  person 
or  persons.     80  that,  in  this  respect,  the  probate  is  sufficient. 

The  statutory  provision  recited  above  was  in  force  at  the 
time  the  Clerk  of  the  Superior  Court  of  the  county  of  Nash 
took  the  proof  of  the  deed,  and  expressly  conferred  on  him 
the  authority  to  take  such  proof,  if  the  subscribing  witness 
to  the  deed  resided  in  that  county  at  that  time,  and,  as  we 
have  seen,  it  must  be  taken  that  he  did  reside  there  then. 
Nothing  to  the  contrary  appears. 

The  certificate  was  properly  authenticated  by  the  official 
signature  of  the  Clerk  and  the  seal  of  the  Court.  The  deed 
and  tins  certificate  thereto  attached  being  exhibited  to  and 
before  the  Clerk  of  the  Superior  Court  of  Halifax  County, 
where  the  land  was  situate,  he  had  authority,  conferred  by  a 
further  express  provision  of  the  same  statute,  to  adjudge  there- 
upon that  the  deed  was  proven,  and  to  order  the  registration 
thereof,  as  he  did  do,  substantially  and  sufficiently,  though 
not  in  a  very  formal  manner.  His  order  certainly  refers  to 
and  is  based  upon  the  certificate  annexed  to  the  deed,  and 
it  "is  adjudged  to  be  correct" — that  is,  that  the  proof  is 
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taken  correctly,  and  thereupon,  it  is  furtber  ordered  by  him, 
"that  the  instrument  (the  deed)  of  the  certificate  (the  instru- 
ment, the  deed  attached  to  it,  and  therefore,  of  it)  be  regis- 
tered." The  adjudication  of  proof  of  the  deed  is  informal, 
but  the  substance  of  it,  and  the  order  to  register  the  deed 
based  upon  it,  sufficiently  appear.  The  whole  purpose,  the 
deed,  the  certificate  of  proof  thereof,  the  adjudication  of 
proof  thereof,  and  the  order  of  registration,  and  their  bear- 
ing each  upon  the  other,  in  order  and  relation,  appears, 
however  informally,  and  this  is  sufficient.  When  an  order 
or  judgment  is  intelligible,  and  the  essential  substance 
thereof  appears,  it  will  be  upheld,  without  regard  to  mere 
form.  Holmes  v.  Marshall,  72  N.  C,  37 ;  Young  v.  Jackson^ 
92  N.  C,  14  4;  Evam  v.  Etheridge,  99  N.  C,  43. 

We,  therefore,  are  of  the  opinion  that  the  probate  of  the 
deed  in  question  was  sufficient.  Hence,  there  is  error.  The 
plaintiff  is  entitled  to  a  new  trial. 

Error  Venire  de  novo. 


102—19 
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J.  W.  WILSON  and  S.  McD.  TATE  v.  RICHMOND  PEARSON,  Execu- 

tor  of  R.  M.  PEARSON. 

Practice — Pleadings —  Waiver — A  mendment —  Of  Pleadings— 
Of  Records — Administration — Before  July,  1869 — ActUmim 
Administration  Bonds — Statute  of  Limitaiions — Of  Presump- 
tion of  Payment -^Supreme  Court — Amendment  of  Pleadings. 

1.  A  defendant  having  proceeded  to  answer,  &c.,  without  reference  to 
a  demurrer  previously  filed,  is  held  to  have  waived  it. 

2.^  Though  a  party  has  the  right  to  demand  that  his  plea  in  bar  shall  be 
passed  upon  before  a  reference  of  the  action,  otherwise  requiring 
a  reference,  he  waives  the  right  by  not  insisting  upon  it  bef(H¥ 
reference  ordered. 

3.  Though  no  sufficient  cause  of  action  was  set  forth  against  defendant 

in  the  original  complaint,  the  general  purpose  of  the  action  appear- 
ing, he  cannot  be  heard  to  complain  after  amendment  without 
objection  by  him. 

4.  The  original  administration  of  one's  estate  having  been  granted  before 

July,  1869,  a  creditor  could  bring  suit  against  his  personal  and 
real  representatives  and  have  an  account  taken,  so  that  a  decree 
should  be  rendered  against  the  one  or  the  other  as  in  equity 
entitled. 

5.],Though  a  Judge  has  the  right  to  amend  the  record  in  the  Cour:  belo^ 
so  as  to  make  it  speak  the  truth,  he  has  no  power  to  make  anj 
amendment  that  would  affect  the  records  of  this  Ck>urt:  an  appeal 
from  a  judgment  in  an  action  against  an  administrator,  begun 
before  1869,  having  vacated  a  judgment  absolute  in  this  Court, 
conclusively  fixes  him  with  assets. 

6.  Though  an  administrator  d.  h.  n.  is  the  proper  party  to  bring  suit  to 

collect  asFets  to  pay  the  debts  of  the  estate,  his  refusal  to  do  so. 
without  indemnity,  makes  it  competent  for  the  creditors  to  sue, 
making  him  a  party  defendant,  either  under  ^  185  of  The  Code  or 
the  f<^>rmer  equity  practice. 

7.  When,  in  a  former  action,  it  was  agreed  in  writing,  at  Spring  Term, 

1882,  that  plaintiff  might  take  a  nonsuit  and  enter  the  same  in 
vacation,  and  at  Spring  Term,  1883,  a  nonsuit  was  entered  with- 
out  objection,  nunc  pro  tunc,  as  of  Fall  Term,  1882,  the  defend- 
ant cannot,  in  the  present  action,  brought  to  Spring  Term,  188«l. 
impeach  the  order  collaterally  and  avail  himself  of  the  pendency 
of  the  former  action  as  a  defence. 
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8.  The  action  having  been  brought  for  a  breach  of  an  administration 

bond,  the  cause  of  action  is  the  original  debt,  and  not  a  judgment 
theretofore  taken  fixing  the  administrator  with  assets. 

9.  A  party  is  charged  with  a  knowledge  of  all  that  transpires  and  is 

made  of  recx)rd  in  the  progress  of  the  action,  and  of  all  pleadings 
and  admissions  of  facts  by  his  counsel. 

10.  The  failure  of  an  administrator  to  faithfully  administer  the  assets 

that  come,  or  ought  to  come,  into  his  hands,  constitutes  a  breach 
of  his  official  bond,  which  can  be  cured  only  by  actual  payment, 
and  the  cause  of  action  on  the  bond  is  not  merged  in  a  judgment 
obtained  against  the  administrator  for  a  debt  due  the  plaintiff. 

11.  The  statute  of  presumption  of  payment,  and  not  the  statute  of 

limitations,  is  applicable  to  an  action  on  an  administration  bond 
executed  in  1859  and  for  a  breach  prior  to  August  24,  1868, 
{The  Code,  §136),  and  the  action  being  brought  within  ten  years, 
and  judgment  given,  with  the  intervention  of  less  than  a  year 
after  nonsuit,  the  plea  of  the  statute  cannot  avail  a  surety. 

12.  An  objection  in  this  Court  that  the  action  on  an  administration  bond 

was  not  brought  in  the  name  of  the  State  may  be  obviated  by  a 
motion  to  amend,  under  §965  of  The  Code;  but,  under  the  circum- 
stances of  this  case,  on  terms  that  plaintiffs  pay  all  costs. 

Civil  action,  tried  before  Boykin,  J.,  at  August  Term, 
1887,  of  the  Superior  Court  of  Burke  County,  and  heard 
upon  the  report  of  the  referee  (to  whom  the  cause  had  been 
referred)  and  exceptions  thereto.  There  was  judgment  con- 
firming the  report,  and  the  defendant,  Richmond  Pearson, 
executor,  &c.,  appealed. 

The  action  was  commenced  by  summons  issued  on  the  8th 
day  of  February,  1883,  against  John  Gray  Bynum,  admin- 
istrator d.  b.  n.  of  Charles  McDowell,  deceased,  C.  M.  McCloud, 
administrator  of  N.  W.^Woodfin,  deceased,  Richmond  Pear- 
son, executor  of  R.  M.  Pearson,  deceased,  Samuel  McDowell 
and  others.  ^ 

The  complaint  alleges  in  substance : 

1.  That  Charles  McDowell  died  in  1859,  leaving  a  last  will, 
wliich  was  duly  proved. 

2.  That  N.  W.  WoodiSn  was  duly  appointed  administrator 
c.   t'  ^'  of  said  Charles  -McDowell,  and  executed   his  bond 
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as  such,  with  John  W.  Woodfin,  W.  F.  McKesson  and  R.  M. 
Pearson  as  sureties. 

3.  That  said  N.  W.  Woodfin  died  insolvent,  and  C.  M. 
McCloud  is  his  administrator,  and  that  John  W.  Woodfin 
and  W.  F.  McKesson  are  dead,  and  their  estates  insolvent 

4.  That  R.  M.  Pearson  died,  leaving  a  large  estate,  and 
the  defendant,  Richmond  Pearson,  is  his  executor. 

5.  That  on  the  25th  of  November,  1855,  W.  F.  McKesson, 
Charles  McDowell  and  James  McKesson  (the  last  two  as 
sureties),  executed  their  bond,  signed  and  sealed,  to  W.  M. 
Walton,  promising  to  pay  to  him  or  to  his  order  the  sum  of 
$2,200. 

6.  That  James  McKesson  is  dead,  and  his  estate  is  insol- 
vent. 

7.  That  no  part  of  said  bond  has  ever  been  paid. 

8.  That  the  plaintiffs  are  the  assignees  and  owners  of  said 
bond  and  the  debt  created  thereby. 

9.  That  N.  W.  Woodfin  died  in  1876,  and  John  G.  Bynum 
has  been  appointed  and  duly  qualified  as  administrator  de 
bonis  nony  &c.,  of  the  estate  of  Charles  McDowell. 

10.  That  the  outstanding  debts  against  the  estate  of  Charles 
McDowell,  deceased,  are  between  $8,000  and  $9,000. 

11.  That  Charles  McDowell,  deceased,  left  a  large  personal 
estate,  consisting  mostly  of  slaves,  and  ;the  plaintiffi  are 
informed  and  believe  that  all  the  personal  estate  of  the 
deceased  has  been  exhausted  in  the  payment  of  debts  and 
by  the  emancipation  of  the  slaves  and  other  destructive 
results  of  the  war. 

12.  That  there  are  no  personal  assets  known  to  plaintiff 
out  of  which  they  can  obtain  payment  of  their  debt,  and 
none  have  come  to  the  hands  of  John  G.  Bynum,  adminis- 
trator, itc,  as  they  are  informed. 

13.  That  Mary  T.  Pearson,  and  others  named,  are  the 
heirs  and  devisees  of  Charles  McDowell,  deceased. 

14.  That  Charles  McDowell  died  seized  of  the  lands  mea- 
tioned  in  the  complaint 
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15.  That  said  lands  are  in  the  possession  of  Samuel 
McDowell  (and  others  named). 

16.  That  John  G.  Bynum,  administrator,  Ac,  of  Charles 
McDowell,  has  not  instituted  any  legal  proceeding  to  recover 
any  assets,  if  any  there  be,  from  N.  W.  Woodfin,  the  former 
administrator,  &c.,  nor  has  he  instituted  any  legal  proceed- 
ing to  subject  the  real  estate  of  said  Charles  McDowell, 
deceased,  to  the  payment  of  the  debts  of  the  deceased. 

17.  That  plaintiffs  demanded  of  said  Bynum,  administra- 
tor, &c.,  before  bringing  this  action,  that  he  should  file  a  peti- 
tion for  sale  of  real  estate,  Ac,  and  that  he  declined  to  do  so. 

Judgment  is  demanded  for  sale  of  real  estate,  and  for  such 
other  and  further  relief,  &c. 

To  this  complaint  the  defendant  Richmond  Pearson, 
executor,  demurred,  assigning  as  cause  therefor: 

'*  1.  That  no  relief  is  prayed  against  him  in  the  complaint. 
"  2.  That  the  complaint  admits  that  there  had  been  no 
devastavit  of  the  principal  of  his  testator,  N.  W.  Woodfin, 
administrator,  Ac,  of  Charles  McDowell,  and  consequently 
there  is  no  breach  of  the  administration  bondofsaid  Woodfin." 
It  nowhere  appears  from  the  record  that  this  demurrer 
was  ev^r  passed  upon  judicially,  but  at  the  same  term  of  the 
Court  the  following  order  was  made : 

"  In  this  case,  the  defendant  having  filed  a  demurrer,  and 
the  pleadings  being  under  oath,  and  the  defendant  Pearson 
being  absent,  it  is  ordered  that  within  30  days  the  defendant 
Pearson  be  allowed  to  withdraw  his  demurrer  and  file  an 
Answer,  and  he  is  required  to  serve  the  plaintiff  with  a  copy 
of  answer  in  case  he  should  file  the  same." 

At  September  Term,  3883,  by  consent  of  counsel  for  all 
pArtios  (including  the  defendant  Pearson),  in  writing  filed, 
allegation  5  of  the  complaint  was  amended,  by  adding: 
^*ThatW.  M.  Walton  brought  suit  on  said  bond  15th  of 
March,  1866,  and  at  Fall  Term,  1869,  obtained  judgment 
thereon,  as  appears  of  record  in  the  Superior  Court  of  Burke 
County." 
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Allegation  8  was  amended  so  as  to  read:  "That  W.  M. 
Walton,  by  a  written  assignment,  conveyed  all  his  interest 
in  said  bond  and  judgment  thereon  to  S.  McD.  Tate,  and 
that  said  interest  belongs  to  the  plaintiffs  jointly." 

Allegation  11  was  amended  by  adding:  "Nevertheless, 
the  plaintiffs  are  informed  that  the  devisees  of  Charles 
McDowell,  deceased,  defendants  in  this  action,  deny  that  the 
assets  of  the  estate  of  Charles  McDowell  have  been  exhausted 
or  legally  applied,  and  allege  that  N.  W.  Woodfin,  former 
administrator,  was  guilty  of  a  devastavit  of  said  assets,  and 
plaintiffs  are  not  able  to  swear  positively  how  the  matter 
stands." 

And  the  prayer  for  relief  was  amended  by  adding: 
"  That  an  account  be  taken  of  the  estate  of  Charles  McDowell, 
deceased,  to  ascertain  whether  the  assets  have  been  exhausted 
or  have  been  legally  applied,  and  how  much,  if  any,  assets 
are  still  in,  or  ought  to  be  in,  N.  W.  Woodfin's  hands;  and  if 
it  appears  that  he  was  guilty  of  devastavit^  that  plaintiffs  have 
judgment  against  his  administrator  and  the  security  on  his 
bond,  to-wit,  Richmond  Pearson,  executor  of  R.  M.  Pearson, 
deceased,  and  for  such  further  relief  in  the  collection  of 
plaintiffs'  debt  or  claim  as  may  be-  consistent  with  the  facts 
found  in  this  case." 

To  this  amended  complaint  the  defendants  answer: 

"  1.  That  the  judgment  mentioned,  as  having  been  entered 
and  recorded  in  1869,  is  barred  by  the  statute  of  limitations. 

"  2.  That  the  judgment  aforesaid  is  dormant,  and  leave  to 
bring  an  action  thereon  was  not  obtained  prior  to  the  bring- 
ing of  this  action. 

"  And  for  further  answer  they  adopt  the  answer  of  their 
co-defendant,  J.  G.  Bynum,  administrator." 

This  answer  is  signed  by  counsel  for  defendants,  includ- 
ing G.  N.  Folk,  counsel  for  the  defendant  Pearson. 

Upon  the  trial  of  the  cause  at  September  Term,  1883,  by 
agreement  in  writing,  allegations  1,  2,  3,  4,  5,  6,  8,  9, 13, 14, 
15,  16  and  17  were  admitted,  and  it  was  also  admitted  that 
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N.  W.  Woodfin,  as  administrator  of  Charles  McDowell^ 
within  less  than  two  years  after  his  qualification,  divided 
among  the  legatees  the  greater  part  of  the  personal  property 
and  took  no  refunding  bonds,  and  upon  being  heard  "upon  the 
pleadings,  the  records  made  part  of  the  facts  and  the  admis- 
sions of  the  parties,"  judgment  was  rendered  for  the  defend- 
ants, and  the  plaintiffs  appealed.  In  the  Supreme  Court 
(92  N.  C,  717),  the  judgment  of  the  Superior  Court  was 
reversed. 

At  Spring  Term,  1886,  upon  motion  of  plaintiffs,  the  case 
was  referred,  under  The  Code,  to  George  F.  Bason,  "  to  take 
and  state  an  account  of  the  estate  of  Charles  McDowell, 
deceased,  to  ascertain  and  report  whether  the  assets  have 
been  exhausted  or  legally  applied,  and  how  much,  if  any, 
assets  are  still  in,  or  ought  to  be  in,  the  hands  of  N.  W. 
Woodfin,  administrator  of  said  estate,  or  in  the  hands  of  his 
personal  rei)resentative,  which  ought  to  be  applied  to  the 
claim  of  the  plaintiffs,  and  report,''  &c. 

This  order  of  reference  was  resisted  by  J.  G.  Bynum, 
administrator,  &c.,  Cora  McDowell,  Manly  McDowell  and 
Thos.  Walton  and  wife,  and  was  made  without  prejudice  as 
to  them. 

At  the  same  term  it  was  ordered  that  J.  G.  Bvnum,  admin- 
istrator,  &c.,  and  the  McDowell  heirs,  have  leave  to  amend 
their  answers,  and  that  the  "  plaintiffs  have  leave  to  amend 
their  complaint  heretofore  filed  herein  as  they  may  be  advised, 
said  amendment  to  be  filed  either  at  the  time  or  before 
the  referee  appointed  herein  to  state  an  account,  and  upon 
any  amendments  to  plaintiff's  complaint,  and  the  defend- 
ants shall  have  leave  to  amend  their  answers  in  reply  to  such 
amendments  made  by  plaintiffs." 

And  thereupon  the  heirs  of  Charles  McDowell,  defendants, 
filed  an  amended  answer,  with  a  copy  of  the  judgment  of 
the  Supreme  Court  rendered  at  January  Term,  1870,  upon 
£ippeal  from  the  Superior  Court  of  Burke  County,  in  the  case 
of  "  W.  M.  Walton,  plaintiff,  against  W.  F.  McKesson,  N.  W. 
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Woodfin,  administrator  of  Charles  McDowell,  and  W.  F.  Mc- 
Kesson, administrator  of  James  McKesson,"  and  insist  that 
it  was  a  ''  final  judgment  absolute  "  against  the  defendants 
in  the  judgment  mentioned  in  allegation  5  of  the  amended 
complaint,  and  fixed  N.  W.  Woodfin,  administrator,  Ac, 
with  assets  sufiicient  to  discharge  the  same,  and  that  said 
judgment  is  a  bar  to  the  recovery  of  the  plaintiffs  against 
them. 

They  further  say  that  the  administration  bond  of  said 
Woodfin  was  then  and  still  is  perfectly  solvent,  &c. 

The  plaintiffs  filed  (August  6,  1886)  an  amended  com- 
plaint, admitting  that  the  copy  of  the  record  of  the  judg- 
ment of  the  Supreme  Court  of  North  Carolina  in  the  case  of 
Walton  u  McKesson  et  a/.,  to  be  true,  and  alleging  "  now  that 
N.  W.  Woodfin,  administrator,  &c.,  of  Charles  McDowell, 
had  in  his  hands  assets  sufficient  to  pay  the  plaintifl^'  debt, 
and  that  he  unlawfully  distributed  them  and  wasted  them, 
and  that  the  sureties  on  his  bond  and  their  representatives 
are  liable  for  plaintiffs'  debt." 

Plaintiffs  thereupon  demand  judgment  against  the  defend- 
ant Pearson  for  the  said  debt  and  for  such  other  or  difierent 
relief  as  they  may  be  entitled  to  against  all  the  defendants." 

Thereupon  the  defendant  Pearson,  executor,  Ac,  filed  a 
separate  answer  to  the  "  complaint  and  amended  complaints 
of  the  plaintiffs,"  admitting  paragraphs  1,  2,  3,  4,  5,  6  and  9 
of  the  complaint. 

That  allegation  7  is  not  true,  as  therein  alleged,  but,  in  sub- 
stance, that  the  bond  set  out  in  paragraph  o  was  reduced  to 
judgment  at  Fall  Term ,  1869,  of  the  SuperiorCourt  of  Burke 
County,  in  the  action  of  Walton  v.  McKesson  et  al,,  and  by 
said  judgment  merged  and  extinguished,  and  that  it  was  a 
judgment  quando  and  not  absolute  as  to  N.  W.  Woodfin, 
administrator,  &c.,  of  Charles  McDowell,  and  an  admission 
of  record  that  he  had  qot  and  ought  not  to  have  had  assets 
of  the  estate  of  said  Charles  McDowell  at  the  date  of  said 
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judgment,  and  that  the  plaintiffs  (assignees,  &c.)  are  estopped 
from  averring  that  there  was  a  devtutavit^  &c.,  prior  to  said 
judgment. 

That  he  has  no  knowledge,  (&c.,  as  to  paragraphs  8, 10,  11, 
12, 13, 14, 15,  16  and  17 ;  and  to  the  amended  complaint  of 
the  plaintiffs,  he  answers,  in  substance,  that  the  judgment 
mentioned  in  paragraph  1  of  the  amended  complaint  was 
rendered  by  the  Supreme  Court  at  January  Term,  1870,  in 
an  action  begun  in  1866  in  the  Superior  Court  of  Burke 
County,  in  which  there  was  a  judgment  at  Fall  Term,  1869, 
absolute,  against  W.  P.  McKesson,  individually  and  quando, 
against  N.  W.  Woodfin,  administrator,  &c.,  and  that  from 
said  judgment  W.  F.  McKesson  alone  appealed,  and  that 
there  was  no  appeal  by  Woodfin,  administrator,  &c. 

That  said  judgment  on  appeal  was  affirmed  at  January 
Term,  1870,  of  the  Supreme  Court,  and  that  while  it  is  true 
that  said  judgment  of  the  Supreme  Court  appears  to  have 
been  entered  against  W.  F.  McKesson  and  N.  W.  Woodfin, 
administrator,  &c.,  of  Charles  McDowell,  yet,  as  said  McKes- 
son had  alone  appealed,  the  Court  had  no  jurisdiction  as  to 
Woodfin,  administrator,  Ac,  and  no  authority  to  render  such 
judgment  as  against  him,  or  that  it  can  have  the  effect  to 
fix  said  Woodfin,  administrator,  &c.,  with  assets. 

The  second  allegation  of  the  amended  complaint  is  denied, 
and  it  is  insisted  that  even  if  the  plaintiffs  were  the  owners 
of  said  judgment,  they  are  estopped  from  averring  that 
AVoodfin  had,  or  ought  to  have  had,  assets. 

For  a  further  defence  it  is  insisted  that  the  plaintiffs  have 
no  right  to  maintain  this  action,  ^*  but  that  the  administrator 
de  bonis  non,  c.  t  a.,  is  the  real  party  in  interest  *  *  *  and 
alone  has  the  right  to  maintain  actions  for  breaches  of  said 
Woodfin's  said  administration  bond." 

For  a  further  defence  it  is  insisted  that  the  judgment  at 
January  Term,  1870,  is  dormant,  has  never  been  revived. 
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&c.,  and  the  ten  years,  the  six  years  and  the  three  years 
statutes  are  relied  on,  each  as  a  bar  to  this  action. 

For  a  further  defence  it  is  insisted  that  on  the  19th  of 
January,  1874,  an  action  was  commenced  by  W.  M.  Walton, 
in  the  Superior  Court  of  Burke  County,  upon  the  adminis- 
tration bond  of  N.  W.  Woodfin  and  the  surety  thereon,  for 
the  "  same  cause  of  action  and  between  substantially  the 
same  parties  "  as  this,  and  that  said  suit  was  pending  till 
Spring  Term,  1883,  in  the  Superior  Court  of  Catawba  (to 
which  it  had  been  removed),  when  the  plaintiffs  caused  a 
"nonsuit "(as  it  is  styled  in  the  pleadings)  to  be  entered 
"  taken  as  of  Fall  Term,  1882,"  and  that  this  action  was 
begun  on  the  8th  day  of  February,  1883,  pending  said 
action. 

For  a  further  defence  it  is  insisted  that  more  than  a  vear 
elapsed  after  the  entrj^  of  said  nonsuit  before  the  filing  of 
the  amended  complaint,  seeking  to  charge  the  defendant  as 
executor,  &c.,  or  asking  any  relief  against  him,  and  that  the 
defendant  never  gave  his  consent  to  the  filing  of  the  amended 
complaint,  and  that  the  Court  had  no  power  to  grant  leave 
to  file  an  amendment  that  would  deprive  defendant  of  the 
benefit  of  any  statute  in  respect  to  the  matters  alleged  in 
said  amendment. 

For  a  further  defence,  the  defendant  adopts  and  sets  out  as 
part  of  his  answer  a  portion  of  the  answer  of  J.  G.  Bynum, 
administrator,  &c.,  in  this  action,  and  also  the  answer  of  his 
testator,  H.  M.  Pearson,  to  the  complaint  of  W.  M.  Walton 
V.  N.  W.  Woodfin,  administrator,  &c.,  et  al.,  but  in  the  view 
which  we  take  of  this  case,  it  is  not  material  to  report  them 
here. 

The  report  of  the  referee.  Bason,  was  filled  at  March  Term, 
1887,  which  was  substantially,  and  so  far  as  material  to  the 
questions  before  us,  as  follows : 

1.  That  on  the  2oth  of  November,  1855,  W.  F.  McKesson 
executed  to  W.  M.  Walton  the  note  under  seal  for  $2,200 
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(set  out  in  full),  with  Charles  McDowell  and  James  McKes- 
son as  sureties. 

2.  That  plaintiffs  are  the  owners  of  said  bond  and  judg- 
ment thereafter  taken  thereon. 

8.  That  W.  F.  and  James  McKesson  are  both  dead,  and 
their  estates  insolvent. 

4.  That  Charles  McDowell  died  in  1859,  leaving  a  will, 
and  on  the  24th  of  November,  1859,  (the  executor  having 
failed  to  qualify)  X.  W.  Woodfin  was  appointed  administra- 
tor c.  /.  a.,  and  gave  bond  as  such,  with  John  W.  Woodfin, 
W.  F.  McKesson  and  R.  M.  Pearson  as  sureties. 

5.  That  N.  W.  and  J.  W.  Woodfin  are  dead,  and  their 
estates  are  insolvent. 

().  That  J.  Ci.  Bynum  is  the  administrator  d.  b.  n.  of  Chas. 
McDowell,  but  has  no  assets,  &c. 

7.  That  R.  M.  Pearson  died,  leaving  a  large  estate,  and 
the  defendant  Richmond  Pearson  is  his  executor. 

8.  That  Charles  McDowell  left,  besides  valuable  real  estate, 
"  personal  property  of  the  value  of  $31,727,  a  large  portion  of 
which  consisted  of  negro  slaves,  all  of  which  went  into  the 
hands  of  Woodfin,  his  administrator,  and  all  of  this  sum, 
except  some  $1,500  paid  out  on  debts  of  his  testator,  was 
either  wasted  by  said  administrator  or  distributed  to  the 
legatees  named  in  the  will,  without  taking  refunding'  bonds 
therefor,  leaving  the  debt  of  plaintiffs  still  due  and  outstand- 
ing." It  is  further  found  that  a  part  of  the  property  so  dis- 
tributed (more  than  enough  to  pay  plaintiffs'  debt)  "  was 
lost  by  the  result  of  the  war." 

9.  That  J.  G.  Bynum,  administrator  d.  b.  n.,  &c.,  was,  before 
tlie  institution  of  this  action,  "requested  by  the  plaintiffs  ta 
bring  suit  to  collect  the  assets  of  his  testator's  estate  to  pay 
their  debts,  but  refused  to  do  so  without  indemnity  against 
costs,  as  set  out,"  &c. 

10.  That  suit  was  brought  by  W.  M.  Walton  in  the  Supe- 
rior Court  of  Burke  County  on  the  loth  of  March,  1866^ 
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against  W.  F.  McKesson,  administrator  of  James  McKesson, 
and  N.  W.  Woodfin,  administrator,  &c.,  of  Charles  McDowell, 
on  the  bond  referred  to  in  section  one,  and  at  Fall  Term, 
1869,  there  was  a  trial  of  said  cause,  and  an  absolute  judg- 
ment thereon,  &c.,  from  which  judgment  all  the  defendants 
appealed  to  the  Supreme  Court.  (The  verdict  of  the  jury, 
judgment  of  the  Court  and  appeal  by  the  defendants,  as  set 
out  on  the  minute  docket  of  Burke  Superior  Court,  are  set 
forth  in  Walton  v.  McKesson  et  al.,  101  N.  C,  430.) 

11.  That  at  January  Term,  1870,  of  the  Supreme  Court, 
said  appeal  was  heard,  and  a  judgment  absolute  in  said 
Court  was  rendered  for  the  plaintiff  against  all  the  defend- 
ants, &c. 

12.  That  at  Spring  Term,  1870,  of  Burke  Superior  Court, 
an  entry  of  judgment,  purporting  to  be  according  to  the  cer- 
tificate of  the  Supreme  Court,  was  made  of  record  in  said 
cause;  but  in  fact,  said  entry  of  judgment  was  not  in  accord- 
ance with  said  certificate,  which  only  directed  an  entry  of 
judgment  for  costs  of  Burke  Superior  Court,  while  the  judg- 
ment actually  entered  was  for  plaintiff's  debt,  as  well  as  for 
costs. 

13.  That  at  Spring  Term,  1878,  of  Burke  Superior  Court, 
the  records  of  said  Fall  Term,  1869,  of  said  Court  were,  by 
order  of  Judge  Cloud,  amended  as  set  out  (making  the  judg- 
ment absolute  against  W.  F.  McKesson  individually,  and 
quando  as  against  him  as  administrator  of  James  McKesson, 
and  quando  against  N.  W.  Woodfin,  administrator,  &e.,  of 
Charles  McDowell),  and  on  the  11th  of  March,  1.^79,  an 
assignment  of  all  his  right,  title  and  interest  in  the  said 
judgment  was  made  by  W.  M.  Walton  to  the  plaintiff  Tate. 

14.  That  on  the  5th  of  November,  1869,  W.  M.  Walton 
and  one  Michaux  filed  a  creditor's  bill,  in  the  Superior  Court 
of  Burke  County,  against  N.  W.  Woodfin,  administrator,  Ac, 
of  Charles  McDowell  and  others,  for  the  collection,  among 
others,  of  the  Walton  debt,  and  on  the  21st  of  March,  1870, 
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an  order  was  made  in  said  caiise  restraining  the  creditors  of 
said  McDowell  from  collecting  their  debts  otherwise  than  as 
ordered  in  said  cause.  R.  M.  Pearson  was  made  a  party 
defendant  on  the  19th  of  December,  1873,  and  at  Fall  Term, 
1874  (August  24),  the  cause  was  dismissed. 

15.  That  on  the  19th  of  June,  1874,  W.  M.  Walton  brought 
suit  on  the  administration  bond  of  N.  W.  Woodfin,  against 
the  said  Woodfin,  and  R.  M.  Pearson  and  W.  F.  McKesson, 
his  sureties,  to  recaver  the  debt  mentioned  in  section  1, 
Pending  said  action  Woodfin  died,  and  J.  G.  Bynum,  admin- 
istrator d.  b,  n.  of  Charles  McDowell,  was  made  a  party,  and 
R.  M.  Pearson  having  also  died,  Richmond  Pearson,  his 
executor,  came  in  at  March  Term  and  made  himself  a  party 
defendant. 

At  March  Term,  1879,  the  cause  was  removed  to  Catawba 
Superior  Court,  and  the  present  plaintiffs  were  made  parties. 
At  Spring  Term,  1879,  there  was  a  trial  and  judgment,  from 
which  both  parties  appealed  to  the  Supreme  Court  (see  case 
in  82  N.  C,  454 ;  83  N.  C,  309,  and  85  N.  C,  34). 

At  Fall  Term,  1881,  of  Catawba  Superior  Court,  the  opin- 
ion of  the  Supreme  Court  was  filed,  and  the  case  continued 
without  an  entry  of  judgment,  according  to  the  certificate  of 
the  Supreme  Court. 

At  Spring  Term,  1882,  "  by  consent  of  all  parties,"  signed 
by  their  counsel,  it  was  agreed  that  the  plaintiffs  have  leave 
to  take  a  nonsuit  and  '^  enter  the  same  in  vacation  between 
this  and  Fall  Term,  if  they  desire." 

At  Fall  Term,  1882,  the  case  was  continued,  and  on  the 
6th  day  of  February,  1883,  two  days  prior  to  the  bringing 
of  this  action,  a  "  nonsuit "  was  entered  of  record  in  vaca- 
tion, by  the  plaintiflFs,  and  afterwards,  at  Spring  Term,  1883^ 
(last  Monday  in  February),  an  entry  of  "  nonsuit "  was  made 
as  of  Fall  Term,  1882,  and  the  costs  for  which  the  plaintiffs 
^wrere  liable  were  paid. 
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16.  That  on  the  14th  of  August,  1875,  W.  M.  Walton 
brought  suit  against  R.  M.  Pearson,  to  follow  assets  of  the 
estate  of  Charles  McDowell  in  his  hands  (value  of  certain 
slaves).  At  Spring  Term,  1876,  J.  G.  Bynum,  administra- 
tor, &c.,  of  Charles  McDowell,  and  others,-  were  made  partis 
defendants.  At  Spring  Term,  1878,  the  death  of  R.  M.  Pear- 
son was  suggested,  and  Richmond  Pearson,  his  executor, 
made  himself  a  party  defendant,  and  at  Spring  Term,  1879, 
the  present  plaintiffs  were  made  parties  plaintiffs. 

The  cause  was  continued  from  term  to  term,  till  Spring 
Term,  1882,  when  the  same  order  as  to  nonsuit,  &c.,  was 
entered  as  in  Walton  v,  Woodfin  (in  preceding  section),  and 
on  the  6th  of  February,  18<S3,  in  vacation,  and  at  Spring 
Term,  1883,  similar  entries  of  nonsuit  were  made  as  in  that 
cause. 

No  objection  appears  to  have  been  taken,  and  there  was  no 
appeal  therefrom. 

17.  .That  the  plaintiff's  debt  (principal  and  interest), 
amounts  to  $0,329.40,  is  still  due  and  unpaid,  and,  so  far  as 
the  evidence  shows,  is  the  only  outstanding  debt  against  the 
estate  of  Charles  McDowell. 

18.  That  the  assets  that  came  into  the  hands  of  N.  W. 
Woodfin,  administrator,  &c.,  and  wasted  or  distributed, 
amount  (with  interest  added)  to  $79,400,  "all  of  which  ought 
now  to  be  in  the  hands  of  the  present  representative  of 
Charles  McDowell." 

Conclusions  of  law: 

1.  The  evidence  offered  by  the  plaintiffs  and  the  Mc- 
Dowell heirs,  defendants,  tending  to  show  a  distribution  of 
the  slaves  of  the  estate  of  Charles  McDowell,  by  Woodfin, 
administrator,  &c.,  among  the  legatees  under  the  will,  with- 
out taking  refunding  bonds,  was  competent  to  show  devastavit, 
&c.,  and  the  objection  thereto  by  the  defendant  Pearson  was 
overruled. 
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2.  The  evidence  offered  and  objected  to,  tending  to  show 
a  sale  of  said  slaves  by  Mrs.  Pearson  or  Judge  Pearson, 
after  such  distribution,  was  competent  to  show  that  they 
were  not  lost  by  the  results  of  the  war. 

3.  (The  third  conclusion  of  law  relates  to  the  amendment 
of  the  record  by  Judge  Cloud  at  Spring  Term,  1878,  of  Burke 
Superior  Court,  and  the  exception  thereto  having  been  sus- 
tained by  his  Honor  below,  it,  and  the  exception  thereto, 
need  not  be  stated  here.) 

4.  As  a  final  judgment  absolute  was  rendered  in  the 
Supreme  Court,  at  January  Term,  1870  (case  64  N.  C,  154), 
there  was  properly  no  judgment  of  record  in  the  Superior 
Court  of  Burke  to  be  amended  into  a  quando  judgment. 

5.  Said  judgment  having  been  absolute,  fixed  the  admin- 
istrator with  assets. 

6.  The  plaintiffs'  cause  of  action,  having  accrued  prior  to 
T/i€  Cod€,  is  not  affected  by  the  statute  of  limitations,,  and 

the  statute  of  presumption  having  been  rebutted,  the  plain- 
tiffs have  a  right  to  recover,  new  suit  having  been  brought 
within  one  year  after  nonsuit,  itc. 

7.  The  plaintiffs  having  recjuested  the  administrator  de 
bonis  non  to  bring  action,  etc.,  and  he  having  refused  to  do 
so  unless  indemnified,  the  plaintiffs  had  a  right  to  bring 
action  against  him  and  the  other  defendants,  under  §  185  of 
T?ie  Code,  and  if  not,  it  appeared  upon  the  face  of  the  com- 
plaint and  should  have  been  taken  advantage  of  by  demur- 
rer, and  he  finds  that  the  plaintiff  is  entitled  to  recover. 

The  defendant  Pearson,  executor,  filed  numerous  excep- 
tions, 30  in  number,  covering  many  pages  of  the  written 
record,  besides  numerous  others  taken  before  the  referee,  but 
the  1st,  2d,  3d  and  4th  were  abandoned  in  this  Court,  and 
only  so  much  of  the  substance  of  the  others  is  stated  as  in 
the  view  of  the  case  taken  by  the  Court  is  material. 

The  5th  exception,  the  first  relied  on,  is  to  the  power  of 
the  referee,  under  the  order  of  reference,  to  consider  or  take 
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into  the  account  any  assets  that  came  or  ought  to  have  come 
into  the  hands  of  N.  W.  Woodfin,  administrator,  Ac,  prior 
to  the  judgment  at  Fall  Term,  1869,  of  Burke  Superior 
Court,  or  before  the  judgment  of  said  Court  at  Spring  Term, 
1870,  or  to  consider  any  matters  except  the  assets  which 
came  or  ought  to  have  come  into  his  hands  since  the  Fall 
Term,  1869,  of  said  Court. 

The  6th,  10th,  11th,  ]3th,  14th,  15th,  16th,  17th,  18th, 
19th,  20th,  21st,  24th,  25th,  part  of  26th,  27th,  28th,  part  of 
29th,  30th  and  31st,  which  are  set  out  at  great  length  and 
argumentatively,  are  based  upon  the  assumpLion  that  the 
judgment  of  Fall  Term,  1869,  was  a  judgment  ipiando  as  to 
Woodfin,  administrator,  &c.,  of  McDowell ;  that  the  plaintifls 
acquired,  by  the  assignment  to  them,  nothing  but  the  judg- 
ment qxiando;  that  the  testimony  objected  to  in  the  several 
exceptions,  upon  which  the  referee  acted,  was  irrelevant  and 
incompetent,  because  the  judgment  quando  was  an  admis- 
sion that  there  was,  up  to  the  time  of  said  judgment,  no 
devastavUy  and  that  the  personal  assets  had  been  l^ally 
exhausted ;  that  the  several  findings  of  fact  and  conclusions 
mentioned  in  said  exceptions  were  not  within  the  province 
of  the  referee;  were  immaterial  and  irrelevant,  supported  by 
no  competent  evidence ;  that  the  plaintiffs  are  estopped  by 
their  allegations  in  seeking  to  subject  the  real  estate  to  the 
payment  of  their  debt,  from  alleging  a  devastavit^  &c.,  and  if 
they  were  not,  that  an  action  for  the  devastavit  could  only  be 
brought  by  the  administrator  de  bonis  rwn  of  Charles 
McDowell ;  and  further,  that  the  nonsuits  taken  in  February, 
1883  (both  that  attempted  to  be  taken  in  vacation  and  that 
entered  in  term-time  as  of  Fall  Term,  1882),  were  irregular, 
illegal  and  void. 

The  7th  exception  is,  that  the  referee  treated  the  action  as 
one  against  the  defendant,  on  the  administration  bond  of  N. 
W.  Woodfin,  administrator,  Ac,  and  took  into  consideration 
the  alleged  amendment  of  August  6,  1886,  which  changed 
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the  nature  of  the  action,  introduced  a  new  cause  of  action^ 
and  that  neither  the  Court  nor  the  referee  had  authority  to 
take. or  allow  such  amendment,  and  that  at  the  time  of  said 
amendment  there  was  no  action  against  this  defendant;  and 
further,  that  if  there  was  any  such  judgment  in  the  Supreme 
Court  as  that  referred  to^  in  said  alleged  amendment,  there 
was  no  evidence  that  the  plaintiffs  owned  it. 

The  8th  exception  is  '^  that  the  order  of  reference  was  im- 
providently  made  and  premature,  in  that  the  defences  in  bar 
of  the  action  were  undisposed  of,  and  said  order  of  reference 
was  erroneous  and  irregular.'' 

The  9th  exception  is  "  that  the  first  finding  of  fact  by  the 
referee  is  against  the  weight  of  evidence,  contrary  to  the  alle- 
gations of  the  complaint,  without  evidence  to  support  it,  and 
the  finding  is  *  immaterial  and  without  the  province  of  the 
referee,  and  there  is  no  competent  evidence  of  bond  not 
paid.'" 

The  12th  exception  is  to  the  9th  finding  of  fact  as  imma- 
terial, outside  the  province  of  the  referee,  "contrary  to  the 
weight  of  evidence,  and  without  evidence  to  support  it." 

The  22d  and  23d  exceptions  are  to  the  17th  and  18th  find- 
ings of  fact,  as  without  the  province  of  the  referee,-upon  a 
matter  adjudicated  to  the  contrary  (as  to  the  18th  finding), 
and  which  the  plaintiffs  are  estopped  to  controvert,  &c. 

The  32d  exception  is  that  the  referee  should  have  found 
**  that  the  complaint  does  not  state  facts  sufticient  to  consti- 
tute a  cause  of  action  against  this  defendant." 

The  33d  exception  is  "  to  the  admission  of  the  testimony 
of  Ct.  N.  Folk  as  irrelevant  and  inconsistent,  and  to  the 
3.dmission  in  evidence  referred  to  in  the  testimony  taken  by 
the  referee  as  the  admission  of  facts  filed  in  the  case. 

The  34th  exception  is  to  that  part  of  the  testimony  filed 
\:^y  the  referee,  "  which  purports  to  be  and  is  a  copj^  of  the 
testimony  taken,  and  not  the  original." 
102—20 
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^' Ex'cejjtion  So.  Tlie  referee  finds  in  the  eightet-nth  find- 
ing of  fact  that  assets  found  to  have  been  wasted  by  W'oodfin, 
administrator,  ought  now  to  be  in  the  hands  of  the  repre- 
sentative of  Charles  McDowell ;  and  yet  further  finds  in  the 
sixth  finding  of  law,  that  this  defendant  is  liable  for  so  much 
thereof  as  will  pay  the  amount  claimed  by  these  plaintiffs  to 
these  plaintiffs,  and  that  these  i)laintiffi5  can  maintain  this 
action  in  their  own  names  to  recover  the  same  against  this 
defendant.  Such  findings  of  law  upon  such  findings  of  fact 
cannot  be,  and  are  not  correct." 

The  3()th  exception  is  substantially,  and  at  much  length, 
a  recapitulation  of  the  other  exceptions,  and  is  fully  and  in 
detail  covered  by  them,  and  need  not  be  repeated  here. 

So  much  of  exceptions  26  and  29  as  are  not  covered  by 
the  summary  were  sustained,  and  need  not  be  referred  to. 
The  other  exceptions  were  overruled. 

The  Court  held  that  the  cause  of  action  was  not  barred 
by  the  statute  of  limitations,  nor  was  there  payment  under 
the  statute  of  presumptions,  and  that  the  evidence  of  Tate 
and  Walton,  exception  to  which  (29)  was  sustained,  on  this 
point  was  immaterial. 

The  Court  further  held  that  the  plaintiffs  >('ere  not  entitled 
to  judgment  against  the  McDowell  heirs,  and  gave  judg- 
ment, as  to  them,  for  costs  against  the  plaintiffs. 

There  was  judgment  against  Richmond  Pearson,  executor, 
for  SoOjOOO  (the  penalty  of  the  bond  of  Woodfin,  adminis- 
trator, &c.,  to  which  R.  M.  Pearson  was  surety),  to  be  dis- 
charged on  the  payment,  &c. 

From  this  judgment  the  defendant  Richmond  Peareon, 
executor,  etc.,  appealed. 

Messrs.  D.  Schenck  and  BaJtcJidor  &  Deverevj-y  for  the  plain- 
tiffs. 

Messrs.  F,  A.  Sondley  and  Armistead  Jones  for  the  defendant 
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Davis,  J.  (after  stating  the  case).  The  purpose  of  this 
action  is  to  recover  a  debt  originally  due  by  note,  under  seal, 
executed  by  W.  F.  McKesson,  with  Charles  McDowell  and 
James  McKesson  as  sureties.  Actions  to  recover  this  debt 
have  been  pending  in  some  form,  against  parties  sought  to  be 
held  liable  for  its  payment,  since  March,  ISGG.  After  various 
amendments  and  many  irregularities  and  inconsistencies  in 
the  pleadings,  which  perhaps  would  have  been  fatal  to  the 
action  if  objection  had  been  taken  and  insisted  upon  in  apt 
time,  but  which  were  either  waivedor  cured  by  amendments, 
it  has  now  assumed  the  simple  character  of  an  action  against 
the  representative  of  the  only  solvent  surety  on  the  adminis- 
tration bond  of  N.  W.  Woodfin,  administrator  of  Charles 
McDowell,  for  a  devcLstavit  and  misapplication  of  assets. 

In  one  form  or  another  its  subject-matter  has  been  fre- 
quently before  this  Court,  as  will  be  seen  by  reference  to  64 
N.  C,  154 ;  82  N.  C,  464 ;  83  N.  C,  309 ;  85  N.  C,  34 ;  92  N. 
C,  717,  and  101  N.  C,  428. 

When  it  was  here  at  February  Term,  1885  (92  N.  C,  717), 
AsHK,  J.,  characterized  the  record,  "interspersed  with  its 
numerous  amendments,"  as  "obscure,  inconsistent,  and 
voluminous,"  and  after  the  new  trial  granted  at  that  term, 
and  to  meet  the  defects  then  suggested,  it  was  again  amended 
(both  the  complaint  and  the  answers),  and  to  the  order  allow- 
ing the  amendments  thert^  was,  at  the  time,  no  objection— 
certainly  no  exception  noted  and  no  ap{)eal  taken  or  right  of 
appeal  reserved,  and  whether  the  amendments  ought  or 
ought  not  to  have  been  allowed  are  not  now  questions  for 
our  consideration. 

It  is  said  by  counsel :  "  The  plaintiff  had  complained ; 
Pearson  had  answered  by  demurrer ;  no  reply  thereto  had 
been  or  ought  to  have  been  filed  for  three  years;  this  was 
the  end  to  the  pleading  between  them."  This  might  have 
"been  so,  but  for  the  fact  that  at  the  first  term  after  the 
demurrer  was  filed  (September  Term,  1883),  by  consent,  the 
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complaint  was  amended,  an  answer  filed,  there  was  a  trial,  a 
judgment  and  an  appeal  to  the  Supreme  Court.  That  the 
demurrer  (if  not  passed  upon)  was  thus  waived,  it  seems  too 
plain  to  need  the  support  of  authority. 

It  is  insisted  by  counsel  for  the  defendant  that  "  the  refer- 
ence in  this  action  was  compulsory  and  irregular,  because  it 
prescribed  a  determination  of  the  matters  pleaded  in  bar, 
to-wit :  the  statute  of  limitations ;  that  the  action  was  brought 
in  the  wrong  niame ;  the  pendency  of  another  action  between 
the  same  parties  and  for  the  same  purpose  at  the  commence- 
ment of  this  action,  and  the  existence  of  a  judgment  quando ;" 
and  for  this  he  cites  numerous  authorities. 

The  authorities  cited  clearly  show,  and  it  cannot  be  ques- 
tioned, that  the  defendant  had  a  right  to  have  angplea  in  bar 
passed  npon^  before  the  reference  was  ordered ^  but,  if  he  wished 
to  avail  himself  of  that  right,  it  was  his  duty  to  have  insist^ 
upon  it  before  the  reference  was  ordered.  This  is  well  settled 
Grajit  V.  Hughes,  96  N.  C,  177,  and  the  cases  there  cited 

The  order  of  reference  was  resisted  by  J.  G.  Bynum, 
administrator,  etc.,  and  the  McDowell  heirs,  and  was  "  with- 
out prejudice  as  to  them,"  but  there  was  no  objection  by  the 
defendant  Pearson,  and  as  to  him,  it  *'  was  equivalent  to 
assent  and  a  w^aiver."     Grant  v.  Huglves,  supra. 

But  it  is  insisted  that  when  the  order  of  reference  was  made, 
the  defendant  Pearson  could  not  object,  because  there  "was  no 
case  stated  "  as  against  him,  as  that  was  settled  by  the  judg- 
ment quando.  One  of  the  objections  now  urged  against  the 
reference  is  that  the  question,  whether  there  was  a  judgment 
quando,  was,  among  others,  not  {)assed  upon  before  the 
reference  was  ordered. 

But  the  defendant  was  a  party  to  the  action,  made  no 
objection  to  the  order,  and  the  very  purpose,  and  the  only 
purpose  of  the  reference,  was  to  ascertain  whether  the  asets 
in  the  hands  of  Woodfin,  administrator,  &c.,  (to  whose  bead 
the  defendant's  testator  was  surety)  had  "  been  exhausted  or 
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legally  applied,"  and  if  he  assented  to  the  order  of  reference, 
or  made  no  <'bjection  and  took  no  appeal,  as  he  had  a  right 
to  do,  he  cannot  now  be  heard  to  abject. 

The  sarae  may  be  said  in  regard  to  the  amended  com- 
plaint of  Aut^ust  6,  1886.  If  the  defendant  had  any  objec- 
tion to  the  order  Hllowing  the  amendments,  it  should  have 
been  then  taken. 

But  it  is  insisted  that  the  "referee  treated  this  action  as 
one  against  this  defendant  brought  on  Woodfin^s  adminis- 
tration bond,"  and  the  Court  had  no  right  to  '*  permit  an 
amendment  which  changes  the  nature  of  the  action,  makes 
a  misjoinder  of  causes  of  action  inconsistent  in  themselves, 
and  inconsistent  with  the  action  originally  begun,  and  with 
the  admissions  of  the  complaint." 

The  defendant's  testator,  R.  M.  Pearson,  was  made  a  party 
defendant  in  the  creditor's  action  instituted  by  Michaux 
and  others,  and  also  in  the  action  brought  in  June,  1874, 
b}'  W.  M.  Walton,  on  the  administration   bond  of  N.  W. 
Woodfin,  in  both  of  which  the  recovery  of  the  debt  now  sued 
on  was  attempted,  and  when  this  action  was  brought  the 
present  defendant,  his  executor,  was  made  a  party  defendant. 
If  liable  at  all,  it  could  only  be  on  the  administration  bond, 
and  so  far  as  the  defendant  is  concerned,  no  action  could  be 
brought  except  on  the  administration  bond.  However  defec- 
tive the  original  complaint  may  have  been  in  failing  prop- 
erly to  allege  a  cause  of  action  against  the  defendant,  and  in 
failing  to  demand,  specifically,  judgment  against  him,  the 
purpose  of  the  action  has  been  apparent.     The  defendant 
was    made  a  party  with  the  heirs-at-law  for  some  purpose, 
and  allegations  in  the  complaint  show  what  the  purpose  was. 
It  is  alleged  that  Charles  McDowell  died ;  that  Woodfin 
was  appointed  his  administrator;  that  the  defendant's  testa- 
tor was  surety  on  his  administration  bond  ;  that  McDowell, 
in  his  life-time,  was  one  of  the  sureties  to  the  debt  for  the 
recovery  of  which  this  action  is  brought;  that  all  the  per- 
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sons  or  their  estates  liable  for  said  debt,  except  McDowell's 
estate,  are  insolvent,  and  that  no  part  of  the  debt  has  been 
paid;  and,  by  an  amendment  by  consent  of  all  parties, for 
the  purpose  of  ascertaining  whether  the  assets  in  the  hands 
of  Woodfin,  administrator,  &c.,  have  been  legally  applied  or 
exhausted,  an  account  is  asked  for,  to  the  end  that,  if  it  shall 
appear  that  there  was  a  deva^avUy  tlie  plaintiffs  may  have 
judgment  against  the  defendant  Pearson,  executor,  &c. 

The  defects  in  the  complaint  were  not  such  as,  in  the 
absence  of  objection,  to  defeat  the  action  altogether,  and 
when  amended  by  consent  or  without  objection,  as  they  were, 
they  were  cured. 

The  original  administration  on  the  estate  of  Charles  Mc- 
Dowell was  granted  prior  to  the  1st  day  of  July,  1869^  and, 
except  so  far  as  relates  to  the  courts  having  jurisdiction,  "is 
to  be  dealt  with,  administered  «nd  settled  according  to  the 
law  as  it  existed  just  prior  to  that  date."  The  Code,  §§  1433 
and  1470. 

According  to  the  law  as  it  then  existed,  a  creditor  in  a 
court  of  e(juity  could,  by  a  proper  bill,  obtain  an  account  of 
the  personal  and  real  estate  of  his  deceased  debtor  and  have 
a  decree  for  the  payment  of  his  debt,  out  of  the  proper  fund. 
Martin  v.  Hardingy  3  Ired.  I']q.,  603  ;  Finger  v.  Finger,  t54  X. 
C,  183.  Of  course,  in  such  an  action  it  would  be  necessary 
to  have  the  real  as  well  as  the  personal  representative  before 
the  Court,  and  the  one  or  the  other  would  be  charged  with 
the  payment  of  the  debt,  as,  upon  the  statement  of  the 
account,  it  might  appear  that  the  one  or  the  other  was  liable. 

This  action  may  be  treated  as  a  bill  to  ascertain,  by  an 
account,  whether  the  real  or  personal  representatives  of 
Charles  McDowell  are  liable  for  plaintiffs'  debt,  and  this 
seems  to  have  been  the  view  taken  in  this  Court,  when  the 
judgment  was  reversed  at  February  Term,  1885  (92  N.  C, 
717,  and  cases  there  cited). 
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There  was  but  one  cause  of  action  in  the  original  com- 
plaint, or  as  amended,  and  that  was  the  liability  of  the 
estate  of  Charles  McDowell  for  the  plaintiffs^  debt,  and  if 
liable,  whether  that  liability  should  rest  upon  the  personal  or 
real  representatives,  required  the  equitable  aid  of  the  Court 
to  determine.  After  the  amended  answer  of  the  heirs  of 
Charles  McDowell,  in  which  it  appeared  that  there  had  been 
an  absolute  judgment  final,  fixing  liability  upon  the  per- 
sonal representative,  the  plaintiffs  very  properly  abandoned 
all  claim  as  against  them,  and  sought  judgment  against  the 
defendant  only. 

The  amended  complaint  was  a  reply  and  not  an  amend- 
ment, so  far  as  it  related  to  the  amended  answer  of  the  Mc- 
Dowell heirs,  admitting  the  truth  and  effect  of  their  amended 
answer;  but  so  far  as  it  related  to  the  defendant  Pearson, 
executor,  &c.,  it  was  an  amendment,  alleging,  directly,  that 
Woodfin,  administrator,  &c.,  had  distributed  and  wasted 
assets  applicable  to  the  payment  of  their  debt,  and  that  the 
sureties  on  his  administration  bond  were  liable,  (fee.  No 
new  cause  of  action  was  alleged,  but  so  far  as  the  heirs  of 
Charles  McDowell  were  concerned,  it  was  conceded  that  when 
the  record  of  the  judgment  in  tlie  Supreme  Court  was  filed, 
that  they  were  not  liable,  and  that  no  judicial  decree  was 
necessary  as  to  them,  and  the  action  was  thereafter  against 
the  defendant  Pearson,  executor,  alone. 

It  is  not  the  least  sin^rular  fact  connected  with  this  action, 
the  record  in  which  one  of  our  predecessors  said  "  consti- 
txited  a  moderate  sized  volume,"  and  which,  we  may  add,  has, 
with  its  age,  greatly  increased  its  proportions  as  well  as  its 
** irregularities,  obscurities  and  inconsistencies,"  that  the  judg- 
ment of  the  Supreme  Court  at  January  Term,  1870,  should 
have  been  so  strangely  overlooked  by  counsel  on  all  sides. 
We  do  not  know  how  to  account  for  it,  unless  it  be  to  prove 
h>y  the  exception  the  truth  of  the  utterance  of  the  wise  man, 
t>liat  "  in  the  multitude  of  counselors  there  is  safety,"  for  in 
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looking  through  the  record  it  will  be  seen  that  there  have 
been  raore  than  a  score  of  counselors  engaged,  at  one  time 
or  another.  It  may  be,  however,  as  they  were  not  all  engaged 
at  the  same  time,  the  confusion  resulted  from  a  failure  on 
the  part  of  succeeding  counsel  to  properly  apprehend  the 
plan  of  attack  and  defence  arranged  by  their  predecessors. 

The  first  exception  relied  on  was  the  5th,  and  it  may  be 
considered  with  those  numbered  6,  10, 11,  (fee.  These  excep- 
tions rest  mainly  upon  the  assumption  that  the  judgment 
rendered  at  Fall  Term,  1869,  of  Burke  Superior  Court,  as 
amended  by  order  of  Judge  Cloud  at  Spring  Term,  1878,  was 
a  judgment  (juaitdo^  and  conclusive  as  to  all  questions  relat- 
ing to  assets  and  devastaHt  prior  to  that  time,  and  that  all 
the  evidence  objected  to  was  irrelevant. 

Much  of  the  very  elaborate  and  learned  brief  of  Mr.  Sond- 
ley,  which  does  great  credit  to  his  ability  as  well  as  to  his 
industry,  relates  to  the  effect  of  the  judgment  quando.mi 
the  power  of  Judge  Cloud  to  make  the  amendment.  What- 
ever may  have  been  the  power  of  theJudge  in  regard  to  the 
record  of  the  Sui)erior  Court  (and  he  unquestionably  bad 
the  power  to  amend  the  record  properly  in  that  Court),  he 
certainlv  had  no  power  to  make  any  amendment  that  would 
affect  the  records  of  tlm  Court,  and  (though  it  seems  not  to 
have  been  known)  the  final  judgment  was  in  this  Court. 
The  appeal  having  been  taken,  there  was  no  judgment  in 
Burke  Superior  Court  which  the  Judge  could  amend,  and 
we  regard  all  questions  relating  to  this  branch  of  the  case  as 
settled  by  the  decision  of  this  Court  directly  upon  the  ques- 
tion—  Wixlton  V.  McKessioii  et  al.,  101  N.  C,  428— and  we  eon- 
tent  ourselves  with  reference  to  it. 

It  is  insisted,  however,  that  if  is  settled  in  Wali(yii  v.  Ptar- 
son,  85  N.  C,  34,  that  Judge  Cloud  had  the  right  to  make 
the  amendment  in  the  Superior  Court  of  Burke,  so  as  to 
declare  it  a  judgment  ^uoTirfo,  and  that  this  is  conclusive. 
However  this  might  have  been  as  a  question  ofires  adjudkata^ 
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if  judgment  had  been  entered  in  that  case  in  conformity 
with  the  opinion  of  the  Supreme  Court,  it  was  not  done,  and 
a  judgment  of  "  nonsuit"  was  taken  by  consent,  or  without 
objection,  and  a  new  action  brought;  and  it  now  appears 
tliat  there  had  been  an  appeal  from  the  judgment  sought  to 
be  amended  by  Judge  Cloud,  and  a  judgment  absolute  and 
final  in  this  Court,  which  facts  did  not  appear  when  this 
case  was  before  the  Court  at  October  Term,  1681  (85  N.  C, 
34). 

But  it  is  insisted  that  the  plaintiffs  are  estoppe*!  by  their 
allegations,  in  seeking  to  subject  the  real  estate  to  the  pay- 
ment of  their  debt,  from  alleging  a  devastavit,  c*:c.  As  we 
have  seen,  this  is  an  action  equitable  in  its  natuie,  and  the 
plaintiffs  had  a  right  to  have  an  account  in  order  to  ascer- 
tain whether  the  real  or  personal  representatives  of  Charles 
McDowell  were  chargeable  with  the  payment  of  their  debt, 
and  if  there  was  any  inconsistency  in  the  allegations  it  was 
cured  by  the  amendments,  and  the  very  purpose  of  the 
account  was  to  determine  whether  there  was  or  was  not  a 
devastrjvit. 

But  it  is  said  that  an  action  for  such  a  purpose  could  only 
be  brought  in  the  name  of  the  administrator  de  bonis  iton  of 
Charles  McDowell. 

It  is  undoubtedlv  true,  as  the  authorities  cited  bv  the 
defendant  abundantly  sh(»w%  that,  nothing  else  a[)pe}«ring, 
the  action  should  have  been  in  the  name  of  tiie  administrator 
de  bonis  'non.  This  is  well  settled  in  this  State,  though  a 
different  rule  prevails  elsewhere.  See  MerriU  v.  Merrill,  02 
N.  C,  657,  and  the  cases  there  cited ;  also  Txdburt  v.  Hollar, 
at  this  term.  But  it  is  in  this  case  found  as  a  fact  that  the 
administrtitor  de  bmmnon  was,  "  before  the  institution  of  this 
suit,  requested  by  plaintiffs  to  bring  suit  to  collect  the  assets 
of  his  testator's  estate  to  pay  their  debts,  but  refused  to  do 
so  without  indemnity  against  costs."  He  was  a  necessary 
party,  either  as  plaintiff  or  defendant,  and  whether  under  sec- 
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tion  185  of  The  Code,  or  under  the  old  equity  practice,  he  could 
be  made  a  party  defendant.  Smith  v.  Sheppard^s  Heirs,  2  Ilay., 
163  (349) ;  Hardy  v.  Milts,  91  N.  C.,- 131 ;  Lunn  v.  ShermerM 
N.  C,  1G4,  and  cases  cited.  Besides,  the  alleged  defect 
appearing  upon  the  face  of  the  complaint,  if  relied  on,  it 
should  have  been  by  demurrer.  Lunn  v.  Shermer,  sntpra; 
Davidson  v.  Elms,  G7  N.  C,  228. 

Under  the  old  equity  practice,  all  parties  whose  rights  or 
interests  were  involved  were  required  to  be  brought  in,  and 
now  creditors  may  bring  special  proceedings  against  the 
personal  representatives  {The  Code,  §  1448);  and  if  it  shall 
appear  at  any  time  that  the  personal  assets  are  insuflBcient. 
the  heirs  or  devisees  may  be  made  parties.     The  Code,  1474. 

It  is  insisted  that  when  this  action  was  commenced,  Feb- 
ruary 8,  1883,  another  action  was  pending  between  substan- 
tially the  same  parties  and  for  the  '*  same  cause  of  action  as 
this,"  and  that  the  *'  nonsuit"  taken  in  that  action,  in  vaca- 
tion, February  6,  1883,  and  also  the  "  nonsuit"  taken  there- 
after at  the  February  Term,  1883,  were  void.  At  Spring 
Term,  1882,  it  was  agreed  in  writing,  "  by  consent  of  all  par- 
ties," '*  that  the  plaintiffs  have  leave  to  take  a  nonsuit  and 
enter  the  same  in  vacation,  between  this  and  Fall  Term,  if 
they  desire."  This  was  not  done,  but,  without  objection, 
there  was  a  "nonsuit"  entered  at  Spring  Term,  1883,  nuric 
pro  tunc,  as  of  Fall  Term,  1882. 

Whether  this  was  to  carry  out  the  written  agreement  of 
the  parties,  made  at  Spring  Term,  1882,  or  not  it  was,  in 
effect,  as  much  a  part  of  the  proceedings  of  Fall  Term,  18S2, 
as  if  then  made,  and  the  defendant  cannot  impeach  it  now 
collaterallv. 

The  7th  exception  was  properly  overruled.  It  is  based,  it 
seems,  upon  the  misapprehension  that  the  action  was  brought 
on  a  judgment,  whether  qvando  or  not,  and  that  the  amend- 
ment of  August  0,  1880,  introduced  a  new  cause  of  action: 
whereas,  the  only  cause  of  action  against  the  defendant,  from 
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the  issuing  of  the  summons,  was  on  the  administration  bond, 
and  this  sufficiently  appeared,  though  indefinitely  stated,  in 
the  first  complaint ;  besides,  there  was  no  objection  to  the 
order  allowing  the  amendment. 

The  plaintiffs'  action,  so  far  as  the  defendant  is  concerned, 
is  for  a  breach  of  the  administration  bond,  in  distributing 
and  wasting  the  assets  without  paying  plaintiffs'  debt ;  the 
judgment  was  evidence — not  the  cause  of  the  action.  Being 
a  judgment  absolute,  it  fixed  Woodfin,  administrator,  &c., 
with  assets. 

The  8th  exception  relates  to  the  order  of  reference,  and  has 
already  been  disposed  of. 

The  9th  exception  relates  to  the  first  finding  by  the  referee. 
The  finding  is  fully  sustained  by  admissions  in  the  record, 
the  fact  found  is  alleged  in  the  complaint,  it  was  within  the 
scope  of  the  order  of  reference,  and  there  was  no  evidence 
that  the  bond  was  paid,  and  the  exception  was  properly 
overruled.  The  assignment  carried  with  it  whatever  inter- 
est Walton  had. 

The  12th  exception  relates  to  the  9th  finding  of  fact.  The 
finding  was  material,  in  that  it  was  proper  that  the  action 
should  have  been  brought  in  the  name  of  the  administrator 
de  bonis  non,  unless  he  declined  or  failed  to  do  so  after 
request,  when  he  might  be  made  a  party  defendant.  It 
was  within  the  scope  of  the  reference,  it  was  supported 
by  evidence,  the  defendant  Bynum  having  testified  that  he 
never  intended  to  bring  any  suit  on  Woodfin's  bond  unless 
indemnified. 

But,  as  already  said,  the  objection  relates  to  a  party  to  the 
action,  and  this  appearing  on  the  face  of  the  pleadings, 
should  have  been  taken  by  demurrer,  so,  in  any  event,  the 
fact  found  could  not  be  objectionable. 

The  22d  and  23d  exceptions  are  to  the  17th  and  18th  find- 
ings of  fact.     Both  findings  were  clearly  within  *' the  prov- 
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ince  of  the  referee,"  and  as  to  the  18th,  there  has  been  no 
"  adjudication  to  the  contrary,"  as  the  judgment  was  abso- 
lute and  not  quando. 

The  32d  exception  is  to  a  failure  of  the  referee  to  find  a 
conclusion  of  law  wliich  was  not  within  his  province;  and 
the  exception  was  })roperly  overruled. 

The  33d  exception  relates  to  the  admission  of  the  testi- 
mony of  Folk.  His  testimony  covers  eight  pages.  No 
exceptions  were  taken  at  the  time,  either  to  the  competency 
of  the  witness  or  the  admissibility  of  his  evidence,  and  this 
broad  exception  cannot  be  considered.  It  is  proper,  how- 
ever, to. state  that  the  defendant,  being  a  party  to  the  action, 
is  charged  with  a  knowledge  of  what  transpired,  and  was 
made  of  record  in  its  progress,  and  he  is  bound  by  the 
pleadings  and  admissions  of  fact  filed  in  the  cause.  Folk 
was  his  counsel  of  record,  and  he  was  charged  with  a  knowl- 
edge ot  that  fact,  as  well  of  the  pleadings  and  admissions 
filed. 

We  are  unable  to  see  the  force  of  the  34th  exception.  It 
does  not  specify  the  testimony  objected  to,  and  there  is  noth- 
ing to  direct  our  attention. 

The  35th  exception  is  that  the  18th  finding  of  fact  and 
the  6th  conclusion  of  law  are  inconsistent.  The  fad  that 
assets,  wasted  by  Woodfin,  administrator  of  Charles  Mc- 
Dowell, ought  to  be  in  the  hands  of  the  defendant  J.  G. 
Bynum,  administrator  de  bonis  non  of  Charles  McDowell,  is 
not  inconsistent  with  the  legal  condasion  that  the  plaintiflfe 
are  entitled  to  have  their  debt  paid  by  those  liable  for  the 
wasted  assets,  which  were  a{)plicable  to  the  discharge  of  the 
debt;  and  as  they  are  not  in  the  hands  of  the  present  per- 
sonal representative,  the  i)laintitfs  can  (he  having  failed  to 
collect  them)  maintain  an  action  against  him  and  the  sure- 
ties on  his  predecessor's  bond,  to  subject  them  to  the  pay- 
ment of  their  debt. 
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It  is  insisted  that  the  note  on  which  action  was  brought 
in  18G6  was  the  original  cause  of  action,  and  that  it  was 
merged  in  the  judgment  rendered  at  Fall  Term,  1869,  of 
Burke  Superior  Court,  and  is  barred  by  the  statute  of  limi- 
tations. Thig  is  a  misapprehension.  As  to  the  defendant 
Pearson,  this  action  is  on  the  administration  bond  of  Wood- 
fin,  lo  which  his  testator  was  surety.  When  the  case  of 
Walton  V.  Pearson  was  before  this  Court,  1881  (85  N.  C,  34), 
it  was  said :  "  The  defendant  insists  tha^t,  having  obtained 
a  judgment  against  all  the  makers  of  his  note,  it  became 
merged  in  the  judgment,  as  being  a  security  of  higher  dig- 
nity, and  could  not  therefore  constitute  a  good  cause  of  action 
in  any  suit  subsequently  instituted,  and  hetice  he  argues 
that  the  plaintiffs  can  only  complain  of  the  non-payment 
of  the  judgment  as  a  breach  of  the  administrator's  bond, 
and  as  that  was  obtained  in  1869,  the  case  falls  under 
section  34  of  C.  C.  P.  {The  Code^  §  155),  which  limits 
actions  against  the  sureties  of  executors,  administrators  and 
guardians  on  the  oflBcial  bond  of  their  principal  to  three 
years  after  the  breach  thereof  complained  of.  We  cannot 
yield  our  assent  to  the  position  assumed  by  the  defendant 
or  the  conclusion  he  deduces  therefrom.  Every  administra- 
tor owes  the  duty  of  faithfully  administering  the  assets  that 
come  to  his  hands,  and  any  default  in  that  duty  constitutes 
a  breach  of  his  official  bond,  which  then  and  there  gives  to 
the  creditors  and  others  interested  in  a  proper  administra- 
tion a  sufficient  cause  of  action  against  him  and  his  sureties ; 
and  this  breach  of  his  bond  can  be  cured  only  by  a  full  sat- 
isfaction or  by  a  release.  Very  sure  it  is,  we  think,  that  it 
cannot  be  cured,  or  in  any  wise  affected,  by  any  change  short 
of  actual  payment,  which  may  occur  in  the  mere  character 
of  a  claim  against  the  estate.  The  dereliction  of  duty  for 
which  the  administrator  and  his  sureties  are  chargeable,  and 
the  one  assigned,  is  the  misapplication  of  assets  of  the  estate 
in  December,  1859,  by  making  distribution  thereof  amongst 
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the  legatees,  without  taking  refunding  bonds  from  them; 
and  the  moment  this  occurred  each  creditor  had  a  right,  the 
plaintiffs  among  them,  which  right  continued  to  subsist, 
notwithstanding  his  claim  against  the  estate  might  subse- 
quently assume  the  shape  of  a  judgment."  It  was  then 
adjudged  that,  for  purposes  of  action  for  breach  of  the  admin- 
istration bond,  the  doctrine  of  merger  has  no  effect. 

This  action  is  on  an  administration  bond  executed  in  1859, 
and  for  a  breach  prior  to  August  2-4, 1868,  and  the  statute  of 
proaum[»lion3,  and  not  the  statute  of  limitations,  applies. 
The  Code,  §  1 3t>. 

The  (juestion  of  the  statutory  bar  is  settled  by  the  case  in 
85  N.  C,  34,  and  this  action  was  brought  within  less  than 
one  .vciir  alter  the  nonsuit  taken  in  that  case.  But  the 
statute  only  raises  a  presumption  of  payment,  which  may 
be,  as  was,  rebutted. 

The  original  action  to  recover  this  debt  from  the  Mc- 
DowelljCstate  was  within  ten  years  (deducting  the  time 
during  which  the  statute  was  suspended),  and  it  has  been 
persistently  pressed  ever  since ;  for  immediatel}^  after  the 
last ''  nonsuit,^'  a  new  action  was  commenced,  and  if  such  a 
thing  as  continual  claim  could  rebut  a  presumption  it  would 
avail  in  this  case.  The  continued  pendency  of  actions,  less 
than,  a  year  intervening  after  nonsuit,  defeats  the  plea  of 
the  statute. 

The  defendant  moves  in  this  Court  to  dismiss  the  action 
because,  the  bond  being  payable  to  the  State,  the  action 
should  iiave  been  in  the  name  of  the  State,  and  insists  that 
this  defence  was  taken  before  Boykin,  J.,  in  the  trial  below; 
and  in  answer  to  this  motion,  the  plaintiffs  move  to  amend 
so  as  to  sue  in  the  name  of  the  State  to  the  use  of  the  present 
plaintitt's,  and  insist  that  the  objection  is  taken  here  for  the 
first  time. 

The  objection  does  not  go  to  the  merits  of  the  case,  and, 
without  passing  upon  the  conflicting  affidavits,  we  think  the 
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case  a  proper  one,  under  §  965  of  The  Code,  for  the  exercise 
of  the  power  of  amendment,  and  the  motion  of  plaintiffs  is 
allowed      Grant  v.  HugJus,  94  N.  C,  760. 

But,  for  this  amendment,  the  plaintiffs  must  pay  the  entire 
costs  of  the  action.  Under  the  peculiar  circumstances  that 
have  marked  the  progress  of  the  cause,  we  think  it  is  proper 
that  they  should  be  required  to  do  so. 

We  thii.k,  upon  an  examination  of  the  record,  that  there 
is  no  error  in  the  ruling  of  his  Honor  below,  and  the  judg- 
ment is  affirmed. 

No  error.  Affirmed. 


LUCY  A.  HESTER  and  J.  C.  HESTER  v.  JNO.  W.  LAWRENCE,  Adm'r. 

Notice  to  Oredifors  under  §  1452  of  The  Code — Jurisdiction  of 
Clerk  of  Superior  Court — Special  Proceeding  urider  §  1448  of 
The  Code — Ass^ignment  of  Error 

1.  The  notice  to  creditors  required  by  ^>^  1451  and  1452  of  The  Code  must 
'  be  published  as  prescribed  by  ^  1452,  in  a  newspaper  and  at  the 
court-house  door.  The  failure  to  make  such  publication  is  an 
error  which  the  personal  representative  may  assign  in  the  Supe- 
rior Court  in  term,  upon  appeal  from  a  judgment  of  the  Clerk 
directing  a  distribution  of  the  assets,  although  he  did  not  except 
on  this  ground  before  the  Clerk. 

3.  A  creditor  is  not  bound  by  special  proceeding  against  a  personal  rep- 
resentative, in  the  nature  of  a  creditor's  bill,  under  The  Code, 
§  1448,  et  seq.,  unless  personally  served  with  notice,  or  a  general 
notice  is  published  as  prescribed  by  ^  1452. 

3-  It  seems  that  in  a  special  proceeding  under  4^  1448,  et  aeq. ,  of  The  Code, 
thjB  Clerk  has  jurisdiction  to  render  judgment,  in  favor  of  a  cred- 
itor, against  the  personal  representative  personally,  as  well  as  in 
his  representative  capacity,  if  a  devastavit  is  established. 
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Civil  action,  tried  before  Shipp,  J.,  upon  appeal,  by  the 
defendant,  from  a  judgment  of  the  Clerk  of  the  Superior 
Court  of  Johnston  Count}',  Spring  Term,  1888. 

Turner  Lawrence  died  in  tlie  county  of  Johnston  in  1882: 
the  defendant  is  his  administrator,  and  this  action  was  com- 
menced by  the  plaintiff,  on  behalf  of  herself  and  all  other 
creditors  of  the  deceased,  in  the  Superior  Court  of  Johnston 
County,  before  the  Clerk,  for  an  account  and  settlement. 

The  plaintiff  alleges  that  there  is  a  balance  of  §1,273, 
with  interest  from  November  23, 1884,  due  to  her  on  a  judg- 
ment obtained  against  the  defendant  administrator,  and 
that  there  may  be  claims  of  other  creditors  to  her  unknown; 
that  the  defendant  has  collected  assets  to  an  amount  more 
than  sufficient  to  pay  the  indebtedness  of  the  estate,  which, 
without  any  legal  excuse  therefor,  he  has  failed  and  refused 
to  apply  to  the  payment  of  the  sum  due  to  her,  and  she  asks 
judgment  that  the  defendant  be  directed  to  pay,  and  for  an 
account,  etc. 

The  defendant,  answering,  admijts  the  indebtedness  claimed 
by  the  plaintiff,  and  says  that  there  are  other  and  many 
claims  against  the  e-tate;  that  there  are  three  actions  pend- 
ing against  him  as  administrator,  and  that  a  settlement  of  the 
estate  cannot  be  had  till  these  are  determined. 

He  denies  that  he  has  assets,  and  alleges  a  failure  to  sell 
lands  under  an  order  of  the  Court,  by  reason  of  the  insuffi- 
ciency of  the  price  offered,  and  that  an  extension  of  the  time 
for  settlement  was  granted  by  the  Court. 

In  an  amended  answer  he  says  that  he  is  unprepared  to 
settle,  because  of  suits  pending  against  the  estate;  that  he 
has  no  assets  in  hand;  that  he  has  an  order  to  sell  real  estate 
for  assets  to  pay  debts,  but  cannot  sell  before  the  1st  of  Jan- 
uary, 1887,  and  asks  an  extension  of  time,  &c.  An  order 
was  made  allowing  defendant  till  January  ."^j  1887,  to  file  his 
account. 

Thereafter  the  following  proceedings  were  had : 
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"  On  motion  of  the  plaintiffs'  counsel,  and  due  notice  to 
defendant,  I  proceeded  to  state  the  account  of  defendant's 
administration  of  the  estate  of  Turner  Lawrence,  deceased, 
on  this  April  12,  1887,  the  plaintiff  appearing  by  her 
counsel,  Hon.  D.  G.  Fowle,  and  the  defendant  in  person 
and  by  counsel,  J.  H.  Abell,  Esq.  After  having  stated  the 
debit  side  of  the  account,  and  defendant  consenting  that  he 
had  received  five  thousand  dollars  for  the  estate,  and  had 
paid  to  the  heirs-at-law  about  three  thousand  dollars,  and 
the  debt  of  plaintiff  being  unpaid,  a  judgment  was  entered 
against  said  J.  M.  Lawrence,  as  administrator,  for  the  sum 
of  twelve  hundred  and  ten  and  w  dollars,  with  interest 
thereon  from  13th  November,  1884,  and  for  costs,  to  besatis- 
fied  out  of  the  assets  of  the  estate  of  Turner  Lawrence, 
deceased,  now  in  his  hands,  and  if  such  assets  are  not  to  be 
found,  then  out  of  the  goods  and  chattels  and  real  estate  of 
the  said  J,  W.  Lawrence.  I  therefore  report  that  the  defend- 
ant has  had  in  his  hands,  as  administrator,  a  suflScient 
amount  to  pay  the  said  debt  due  to  the  plaintiff,  and  all 
the  other  debts  due  by  the  estate,  so  far  as  known  (no 
other  creditors  having  made  themselves  parties  to  this 
action). 

"All  of  which  is  respectfully  reported. 

"L.  R.  Waddell, 
^^  Clerk  Superior   Courts 

Upon  this  report  the  follow'ing  judgment  was  rendered  : 

"This  cause  coming  on  for  trial  before  me,  and  the  defend- 
ant, administrator  of  Turner  Lawrence,  deceased,  having 
admitted  before  the  Court  that  there  were  assets  received 
to  the  amount  of  five  thousand  dollars,  and  that  his  dis- 
bursements, outside  of  paj'ments  made  to  the  indebtedness 
of  the  estate,  did  not  amount  to  more  than  three  thousand 
102—21 
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dollars,  and  it  being  ruled  by  the  Court  that  said  disburse- 
ments to  next  of  kin  were  not  proper  vouchers,  as  against  a 
creditor,  and  no  other  creditor  making  himself  a  party  to 
this  action,  it  is  found  as  a  fact  that  the  defendant,  J.  M. 
Lawrence,  administrator,  has  in  his  hands  assets  applicable 
to  ihe  discliarge  of  the  plaintiff's  debt  more  than  sufficient 
to  j)ay  the  same  in  full.  And  therefore,  it  is  considered  by 
the  Court  that  the  plaintiff,  Lucy  A.  Hester,  recover  of  the 
defendant,  J.  M.  Lawrence,  administrator  of  Turner  Law- 
rence, deceased,  the  sum  of  twelve  hundred  and  ten  and  iV» 
dollars,  with  interest  thereon  from  the  13th  dav  of  Novem- 
ber,  1884,  and  for  the  costs  of  this  action,  to  be  satisfied  out 
of  the  assets  of  the  estate  of  Turner  Lawrence,  deceased,  now 
in  liis  hands ;  and  if  such  assets  are  not  to  be  found,  then 
out  of  the  goods  and  chattels  and  real  estate  of  the  said  J. 
M.  Lawrence.  L.  R.  Waddell, 

^' Clerk  Superior  Court." 

* 

From  the  above  judgment  the  defendant  appealed,  assign- 
ing the  following  errors: 

"  1.  That  said  Clerk  had  not  made  publication  according 
to  law,  for  the  other  creditors  of  Turner  Lawrence  to  come 
in  and  make  themselves  parties  to  this  action,  if  they  chose 
to  do  so. 

*'  2  Because  the  C-lerk  did  not,  according  to  the  order  of 
reference  to  him,  take  and  file  an  account  of  the  administra- 
tion of  the  estate  of  Turner  Lawrence,  deceased. 

"  3.  Because  the  Clerk  did  not  have  power  or  jurisdic- 
tion, as  the  matter  stood  before  him,  to  render  a  personal 
judgment  in  favor  of  the  j)laintiff. 

"  4.  Because  the  Clerk  did  not  have  power  or  jurisdiction 
to  render  a  judgment  against  J.  M.  Lawrence,  individually 
and  personally,  for  twelve  hundred  and  ten  and  foV  dollars, 
with  interest  thereon  from  November  13,  1884,  in  the 
event  that  the  said  judgment,  rendered  against  J.  M.  Law- 
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rence,  administrator,  as  aforesaid,  could  not  be  satisfied  out 
of  the  assets  of  Turner  Lawrence  in  the  hands  of  said 
administrator. 

"5.  Because  the  report  of  the  referee  was  not  accom- 
panied by  any  account  of  said  administration,  and  the  cred- 
itors of  Turner  Lawrence  other  than  the  plaintiffs  had  no 
opportunity  afforded  them,  by  publication  as  aforesaid,  to 
make  themselves  parties  to  this  action  before  the  order  of 
reference  for  account  was  made  therein." 

The  judgment  of  the  Clerk  was  affirmed  by  his  Honor, 
and  the  defendant  appealed  to  this  Court. 

In  regard  to  the  question  of  notice,  the  following  certifi- 
cate of  the  Clerk  is  filed  with  the  record  : 

"  I,  L  R.  Waddell,  Clerk  of  Superior  Court  of  Johnston 
County,  do  hereby  certify  that  a  notice  was  given  by  me  to 
all  the  creditors  of  Turner  Lawrence,  deceased,  to  come  for- 
ward and  make  themselves  parties  plaintiff  in  an  action  and 
creditor's  bill,  filed  by  Lucy  A.  Hester  against  John  M.  Law- 
rence, administrator  of  Turner  Lawrence,  deceased,  and  that 
said  notice  was  posted  at  the  court-house  door  in  Smithfield, 
Johnston  County,  and  that  no  creditors,  other  than  the  plain- 
tiff, filed  their  claims ;  that  the  original  notice  was  not  filed 
among  the  papers,  and  is  lost  or  destroyed,  and  that  no 
exception  was  taken  before  me  by  defendant's  counsel,  on  the 
hearing,  for  want  of  the  notice. 

"  Witness  my  hand  and  official  seal,  this  second  day  of 
April,  1888.  L.  R.  Waddell, 

^^  Clerk  Svperior  Court  Johnstoji  County." 

Mr.  A.  Jones,  for  the  plaintiffs. 

AJessTS.  Fuller  &  Snow  and  E.  C.  Smith,  for  the  defendant 

Davis,  J.  (after  stating  the  case).  This  is  "  a  special  pro- 
ceeding," authorized  by  §  1448  of  The  Code,  to  compel  the 
defendant  "to  an  account  of  his  administration,  and  to  pay 
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the  ereditors  what  may  be  payable  to  them  respectively." 
"  Its  purpose  is  to  ascertain  what  the  assets  of  the  estate  are, 
and  distribute  the  same  among  all  the  creditors  entitled  to 
share  them,  according  to  their  respective  rights."  Dobson\. 
Simmian,  93  N.  C,  268. 

Section  1451  of  Tlie  Code  directs  that  the  Clerk  shall 
advertise  for  all  creditors  of  the  deceased  to  appear,  &c.,  and 
§  1452  directs  that  "  the  advertisement  shall  be  published  at 
least  once  a  week  for  not  less  than  six  weeks  in  some  news- 
paper," &c. 

The  importance  of  a  compliance  with  the  requirements  of 
the  statute  is  rendered  apparent,  not  only  by  the  particular- 
ity with  which  the  manner  in  which  advertisement  shall  be 
made,  or  notice  given,  is  prescribed,  as  will  be  seen  by  refer- 
ence to  the  section,  but  by  the  consequences  of  the  final 
report  and  judgment.  See  §§  1462,  1467,  1468  and  1469  of 
The  Code. 

But  it  is  insisted  that,  while  a  creditor  might  take  advan- 
tage of  this  want  of  notice,  an  administrator  who  has  been 
guilty  of  dtvastavit  cannot  complain,  and  that  in  the  case 
before  us  no  exception  was  taken  before  the  Clerk.  This  is 
a  mistake.  As  the  judgment  is  to  bind  the  administrator  or 
executor  to  the  extent  of  the  assets  which  he  may  have 
received,  or  ought  to  have  received,  he  has  a  right  to  be  pro- 
tected, by  the  judgment  of  the  Court,  against  suits  by  other 
creditors,  and  it  is  quite  clear  that  creditors  (other  than  par- 
ties appearing)  would  not  be  bound  unless  notified  in  the 
manner  prescribed  or  by  personal  service  of  notice. 

It  appears  in  the  case  before  us  that  there  were  other 
claims  against  the  estate;  that  there  were  suits  pending  in 
other  counties  (two  in  Granville  and  one  in  Vance),  and  it 
does  not  appear  that  any  notice  to  creditors  was  given,  othei 
than  that  posted  at  the  court-house  door,  and  it  does  not 
appear  that  that  was  posted  for  thirty  days,  as  required: 
whereas,  the  Clerk  was  required,  in  addition  thereto,  to  pub- 
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lish  the  notice  for  at  least  six  weeks  in  some  newspaper 
"  most  likely  to  inform  all  the  creditors." 

Notice  was  not  given  as  required  by  The  Code,  and  the 
omission  could  be  taken  advantage  of  before  the  Judge  as 
well  as  before  the  Clerk .  (§  1448) ;  and  the  defendant's  first 
exception  should  have  been  sustained. 

The  Court  below  seems  to  have  acted  upon  the  idea  that, 
as  the  administrator  had  paid  over  to  the  **  heirs"  or  next 
of  kin  sums  more  than  sufficient  to  pay  the  plaintiffs'  judg- 
ment against  the  estate,  it  was  unnecessary  to  state  an  account 
or  proceed  further.  Undoubtedl)^  as  against  creditors,  such 
payments  to  next  of  kin  would  not  protect  the  administra- 
tor, but  the  proceedings  under  the  statute  contemplated  a 
"final  report  and  judgment."  which  shall  settle  the  account 
of  the  administrator  and  close  the  administration  ;  and  there 
was  error  in  overruling  the  defendant's  second  exception. 

The  other  exceptions  relate  to  the  jurisdiction  and  power 
of  the  Clerk  to  render  tjie  judgment  set  out  in  the  record. 

Conceding  that  the  Clerk  has  a  special  jurisdiction,  distinct 
from  his  general  duties  as  Clerk  of  the  Court,  and  that  he 
had  jurisdiction  to  render  judgment  in  this  case,  the  pro- 
ceedings and  judgment  must  be  in  conformity  with  the  power 
conferred  upon  him.     Brittain  v.  MvM,  91  N.  C,  498. 

As  to  the  nature  of  the  judgment  to  be  rendered  against 
the  administrator  or  executor,  and  the  execution  thereon,  we 
refer  to  §§  1469,  1470,  1471  and  1509  of  The  Code. 

As  was  said  by  tlie  Chief  Justice  in  Brooks  v.  Headen,  88 
N.  C,  449,  **  we  do  not  mean  to  intimate  that  the  plaintiff 
may  not  in  the  same  action  obtain  a  personal  judgment,  and 
then  pursue  his  remedy  against  the  intestate's  estate,  per- 
sonal-and  real,  in  their  proper  order,  for  its  satisfaction."  It 
is  not  improper  to  say  "that  such  a  judgment  may  be  ren- 
dered, but  in  view  of  the  errors  in  overruling  the  other 
exceptions  of  the  defendant,  the  form  of  the  judgment 
becomes  immaterial. 

Error.  Judgment  reversed. 
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L.  D.  GULLEY  v.  E.  G.  COPELAND  et  al. 

Res  Judicata — Practice,  Motimi  in  the  Cause — Evidence^  Oral. 

to  Explain  Written  Document. 

1.  In  an  action  brought  by  a  mortgagor  to  redeem  mortgaged  chattels, 

a  balance  was  adjudged  to  be  due  the  mortgagee,  and  he  was 
ordered  to  cancel  the  mortgage  upon  receipt  of  such  balance,  bot 
no  foreclosure  sale  of  the  mortgaged  property  was  ordered:  Heldj 
that  such  judgment  was  res  judicata  as  to  the  balance  due  the 
mortgagee,  but  was  not  a  bar  to  a  separate  action  of  claim  and 
delivery,  brought  by  the  mortgagee  to  recover  the  mortgaged  chat- 
tels; nor  was  the  mortgagee  confined  to  a  motion  in  the  cause,  in 
the  action  for  redemption,  for  his  remedy. 

2.  It  is  not  competent  to  show  by  oral  testimony  what  a  party  means  in 

a  written  statement,  submitted  and  acted  upon  by  others.  Hence, 
where  a  referee  files  a  statement  of  account  between  parties  as 
part  of  his  report,  which  report  is  confirmed,  he  cannot,  in 
another  action  between  the  parties,  explain  the  account  orally. 

Civil  action,  tried  before  Shepherd^  J.,  at  April  Term, 
1887,  of  Wayne  Superior  Court. 

In  Febi*uary,  1883,  the  defendants  instituted  suit  against 
the  plaintiff  in  the  Superior  Court  of  Wayne,  for  an  adjustment 
of  claims  held  by  the  latter,  and  secured  by  chattel  mort- 
gages, seven  in  number,  executed  by  the  plaintiff,  E.  G. 
Copeland,  and  to  compel  a  conveyance  of  a  certain  parcel  of 
land,  the  title  to  which  the  defendant  had  caused  to  be  made 
to  himself,  bv  the  vendor,  Julia  Goelet.  After  a  reference 
and  report,  it  was  ascertained  that  the  said  E.  G.  Copeland 
w^as  indebted,  on  May  1,  1885,  to  said  L.  D.  Gulley.in  the 
sum  of  $245.40,  for  which  the  said  Gulley  was  entitled  to 
judgment,  and  that  upon  the  payment  thereof  the  mort- 
gages were  to  be  discharged.  It  was  further  ascertained  that 
all  the  purchase  money  due  for  the  land  had  been  paid  by 
the  vendee,  Sallie  A.  Copeland,  including  the  sum  advanced 
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by  Gulley  when  he  took  the  title,  aud  that  she  was  entitled 
to  a  conveyance  of  the  land  from  him. 

At  September  Term,  1885,  all  excep'tions  to  the  report 
were  overruled  and  it  confirmed,  and,  among  other  things, 
it  was  adjudged  by  the  Court,  "  that  the  defendant  L.  D. 
Gulley  recover  of  the  plaintiff  E.  G.  Copeland  the  sum  of 
two  hundred  and  forty-five  dollars  and  forty  cents,  with 
interest  on  the  same  from  May  1,  1885,  and  that  upon  the 
payment  of  said  sum  to  said  defendant  b}'^  said  E.  G.  Cope- 
land,  it  is  ordered  that  said  Gulley -cancel  and  mark  *  satis- 
fied,' on  the  records  of  Wayne  County,  the  chattel  mort- 
gages referred  to  in  the  amended  complaint  in  this  action, 
and  executed  by  said  E.  G.  Copeland  to  said  Gulley." 

The  conveyance  of  the  land  has  been  made  to  the  said 
Sallie  A.,  and  the  money  declared  to  be  du«  her  paid  by  the 
said  Gulley,  but  so  much  of  the  judgment  as  relates  to  the 
amount  due  Gulley  from  E.  G.  Copeland,  and  the  discharge 
of  the  chattel  mortgages,  remains  unperformed. 

The  present  action,  'begun  on  December  21,  1885,  is  to 
recover  possession  of  certain  personal  goods,  described  and 
conveyed  in  the  chattel  mortgages,  and  in  it  the  plaintiff 
has  sued  out  process  to  secure  the  immediate  delivery  of  the 
said  articles,  under  the  statute  {The  Code,  §321,  et  8eq.\  pur- 
suant to  which  the  Sheriff  seized  and  took  in  possession  cer- 
tain goods  mentioned  in  his  return,  and  restored  them  to 
defendants,  on  their  giving  the  bond  re(j[uired  by  law. 

Among  other  defences  to  the  action  the  defendants  say 
that  the  subject-matter  of  this  action  was  adjusted  and 
determined  in  the  first  action  between  the  same  parties,  with 
reversed  relations,  and  that  this  adjudication  is  a  bar  to  the 
present  proceedings. 

And  further,  that  if  not  finally  disposed  of  therein,  the 
remedy  lies  in  a  motion  in  that  cause,  which  is  still  pend- 
ing, to  carry  into  effect  the  unperformed  part,  and  not  in 
the  institution  of  an  independent  suit. 
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There  was  a  reference,  by  order  of  the  Court  made  at  April 
Term,  188G,  to  R.  W.  Nixon,  who  filed  his  report  at  July 
Term  next  ensuing,  in  which  are  separate  findings  of  fact 
and  law»  to  which  said  G.  G.  Copeland  filed  eleven  excep- 
tions ;  and  upon  the  hearing  the  exceptions  wereoverruled  and 
the  report  confirmed,  and  judgment  rendered  in  favor  of  the 
plaintiff  for  the  recovery  of  the  following  articles,  mentioned 
in  the  complaint,  of  the  value  of  each  as  agreed  on  between 
the  parties,  to-wit:  One  bay  horse,  of  the  Value  of  $iOO;  one 
spotted  cow,  of  the  value  of  $15 ;  one  cart,  of  the  value  of  $1. 
And  it  was  further  adjudged  that  the  plaintiff  also  recover 
of  the  defendant  and  Elizabeth  Pearson,  surety  on  the  under- 
taking for  the  forthcoming  of  said  property,  as  damages  for 
the  wrongful  detention  thereof,  interest  on  ?127,  the  agreed 
value  of  said  property,  at  the  rate  of  6  per  cent,  per  annum, 
from  the  21st  day  of  December,  1885,  the  day  of  commenc- 
ing the  action,  and  that  the  plaintiff  recover  of  said  defend- 
ants and  suretv  the  assessed  value  aforesaid  of  such  of  the 
articles  as  are  herein  mentioned,  as  a  return  cannot  be  had 
thereof,  and  the  costs  of  the  action  incurred  by  the  plaintiff. 

From  this  judgment  the  defendants  appealed. 

Messrs,  E.  W.  Kerr  and  N.  Y.  GuUey^  for  the  plaintiff. 
Mr.  W.  R.  Allen,  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  case).  We  concur  in  the 
ruling  of  the  Court,  that  neither  of  the  obstructions,  relied 
on  as  in  the  way  of  prosecuting  the  present  action  is  a  bar 
thereto.  It  is  distinctly  adjudged  in  the  first  suit  that,  ujx)a 
an  account  stated,  in  which  all  the  moneyed  transactions 
between  the  contesting  parties  are  set  out  in  detail,  there 
remains  a  resultant  balance  due  the  plaintiff  of  $245.40, 
which  he  recovers  of  the  defendant,  E.  G.  Copeland,  and  upon 
its  payment  the  mortgages  wherein  it  is  secured  will  be  dis- 
charged and  must  be  cancelled.     But  this  has  not  been  done, 
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and  hence,  a  right  to  get  possession  still  residing  in  the  plain- 
tiff, may  be  enforced,  and  damages  recovered  commensurate 
with  the  secured  debt,  but  not  beyond  its  amount. 

The  former  adjudication  not  only  determines  the  sum  due, 
but  that  it  is  secured  in  the  mortgages,  and  these  are  not 
open  longer  to  controversy.  But  it  does  not  direct  a  sale  of 
the  mortgaged  property,  leaving  the  discharge  of  the  mort- 
gage def>endent  upon  the  action  of  the  defendants,  and  they 
have  taken  no  steps  in  the  direction  of  the  exoneration  of 
the  property.  It  was  left,  therefore,  to  the  plaintiff  to  seek 
the  remedy  he  has  adopted,  and,  the  result  bein:^:  a  conver- 
sion of  the  property  into  its  money  value,  the  reception  of 
so  much  as  will  pay  the  debt  and  costs  thus  beco:ninga  sat- 
isfaction of  the  demand.  But  the  recovery,  in  this  case,  falls 
short  of  the  required  amount,  and  will  all  bel  )ng  to  the 
plaintiff. 

The  exceptions,  not  disposed  of  in  what  has  been  already 
said,  have  not  been  urged  in  the  argument,  and  are  unten- 
able, and  we  notice  onl}'  that  relating  to  the  refusal  to  allow 
the  referee  in  the  first  cause  to  explain  his  account  orally. 
Evidence  of  this  sort  falls  under  the  general  ruling,  which 
excludes  outside  oral  testimony  of  what  a  party  means  in  a 
written  statement  submitted  and  acted  on  by  others. 

It  is  obligatory,  in  the  sense  in  which  it  was  understood 
and  acted  upon  by  the  parties  affected  by  it,  ascertained  by 
its  terms  and  their  fitting  to  surrounding  facts,  and  not  from 
the  undisclosed  intention  of  the  person  preparing  thopnper 
But  a  sufficient  answer  is  found  in  the  fact,  that  what  was 
proposed  to  be  shown  sufficiently  appears  in  the  report  itself,- 
without  such  external-  aid,  and  the  ascertained  balance  is 
determined,  to'be  secured  under  the  chattel  mortgages,  one 
or  more  of  them,  it  matters  not  which,  and  this  has  become 
Tes  adjudicata. 

We  find  no  error,  and  the  judgment  must  be  affirmed. 
No  error.  Affirmed. 
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A.  J.  HARRELL  v.  ELI  GODWIN  and  N.  G.  HOLLAND. 

Conditional  Sales — The  Codt,  §  1275. 

Section  1275  of  The  Code,  requiring  conditional  sales  of  personal  prop- 
erty to  be  reduced  to  writing,  and  registered,  operates  prospec- 
tively, and  does  not  apply  to  such  sales  made  prior  to  November 
1,  1883,  when  The  Code  became  the  law. 

This  was  a  civil  action,  tried  at  the  March  Term,  1887, 
of  the  Superior  Court  of  Wayne  County,  before  Sheplierd,  J. 

It  was  agreed  by  the  parties  to  waive  a  trial  by  jury,  aud 
that  the  Court  shall  find  the  facts  and  decide  the  law. 

The  Court,  on  hearing  the  testimony,  finds  the  facts  as 
follows : 

1.  That  on  the  third  day  of  June,  1881,  one  J.  Southard 
executed  and  delivered  to  the  plaintiff  an  instrument  in 
writing,  of  which  the  following  is  a  copy : 

"  With  8  per  cent,  interest  from  January  1,  1881,  I 
promise  to  pay  A.  J.  Harrell  seventy-five  dollars,  balance 
due  on  wool  machine,  title  of  machine  to  remain  in  said 
Harrell  till  this  note  is  paid.     This  June  3,  1881. 

"J.  Southard  [Seal].'' 

2.  That  a  payment  of  forty-four  dollars  and  thirty-seven 
cents  was  made  and  endorsed  on  said  instrument,  February 
17,  1882. 

3.  That  the  balance  of  said  note  is  unpaid. 

4.  That  said  instrument  has  not  been  registered. 

5.  That  the  value  of  said  machine  is  seventv-five  dollars. 
0.  That  the  plaintiff  waives  all  damages  for  detention. 

7.  That  the  defendants  have  become  possessed  of  and 
wrongfully  detain  from  the  plaintiff  the  said  wool  machine. 

8.  That  on  the  first  day  of  May,  1884,  the  said  J.  Southard 
executed  to  one  F.  J.  Finch  a  mortgage  on  said  wool  machine. 
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to  secure  a  debt  therein  named,  which  was  duly  registered, 
and  which  was  transferred  to  the  defendant,  N.  G.  Holland? 
before  the  bringing  of  this  action. 

Upon  the  foregoing  facts  found,  the  Court  adjudges  that 
the  plaintiff  recover  of  the  defendant  the  possession  of  said 
wool  machine,  and  in  case  delivery  thereof  cannot  be  had, 
that  he  recover  seventy-five  dollars,  the  value  thereof,  and 
his  costs,  to  be  taxed  by  the  Clerk  of  this  Court,  to  be  dis- 
charged upon  the  payment  of  the  balance  due  on  said  note 
and  costs. 

No  counsel  for  the  plaintiff. 

Messrs.  W.  R,  Allen  and  C.  B.  Aycock,  for  the  defendant. 

Avery,  J.  (after  stating  the  case).  The  sale  by  Harrell  to 
Southard  ^vas  conditional,  and  made  before  The  Code  (§  1275) 
was  enacted,  November  1,  1883.  The  eflFect  of  such  a  con- 
tract before  that  date  was  to  leave  the  title  in  the  plaintiff, 
though  Southard  was  exercising  all  the  rights  of  ownership 
over  the  machine.  It,  therefore,  operated,  so  far  as  it  affected 
the  rights  of  others  dealing  with  Southard,  as  a  secret  lien. 
The  purpose  of  the  General  Assembly  in  changing  the  law 
was  to  protect  others  from  loss  by  purchase  of  property  sub- 
ject to  such  incumbrance.  The  question  upon  which  this  case 
depends  is,  whether  the  section  mentioned  operated  only 
prospectively  or  retrospectively  also.  We  think  that  it  pur- 
ports to  apply,  and  does  refer  exclusively  to,  future  contracts 
wherein  title  should  be  retained  as  a  security  for  purchase 
money.     The  section  is  as  follows: 

'*  All  conditional  sales  of  personal  property,  in  whic^  the 
title  is  retained  by  the  bargainor,  shall  be  reduced  to  writing 
and  registered  in  the  same  manner,  for  the  same  fees,  and 
with  the  same  legal  effect,  as  is  provided  for  chattel  mort- 
gages."   See  also  §  1254. 
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The  language,  "  shall  be  reduced  to  writing  and  Fes- 
tered," was  intended  to  operate  only  on  sales  to  be  made 
after  November  1,  1883,  when  The  Code  became  the  law. 
Before  that  time  conditional  sales  could  be  made  verbally, 
but  the  contracts  to  be  made  in  future  were  required  to  be 
written  and  registered. 

The  case  of  White  v.  HoUy^  91  N.  C,  67,  cited  by  counsel  to 
prove  that  the  contract  between  Harrell  and  Southard  could 
not  operate  as  a  lien,  su{)erior  to  that  of  a  subsequent  pur- 
chaser for  value,  or  a  mortgagee  who  registered  his  mort- 
gage, throws  no  light  upon  the  point  in  dispute  in  this  case. 
In  the  case  cited, the  plaintiff  offered  a  receipt  for  a  part  of  the 
title  money  for  a  tract  of  land  in  evidence,  in  order  to  establish 
his  right  to  specific  performance.  It  was,  on  objection,  held 
to  be  incompetent  as  evidence  without  registration  under  the 
provisions  of  §  12G4,  The  Code,  which  had  taken  effect  in  No- 
vember before  the  Court  was  held  in  January,  1884.  If  it  had 
been  previously  registered  it  would  have  been  admitted,  and 
if  in  terms  sufficient  it  would  have  proven  the  contract  and 
established  the  plaintiff's  right  to  a  s[)ecific  performance,  as 
asked. 

No  error.  Affirmed. 
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L:  D.  GULLEY  v.  WILLIS  COLK 

Homestead — Re-allotment  of. 

Where  the  homestead  has  once  been  regularly  laid  of,  it  cannot  be  dis- 
turbed by  a  re- valuation  thereof,  or  laying  it  off  a  second  time. 

This  was  an  appeal  by  the  defendant  from  an  allotment  of 
homestead,  made  to  him  under  execution  in  favor  of  the 
plaintiff,  tried  at  October  Term,  1885,  of  Wayne  Superior 
Court,  before  Clarke  J.,  and  a  jury. 

r. 

In  1879,  the  homestead  of  the  defendant  was  duly  valued 
and  laid  off  to  him.  Thereafter  the  plaintiff  obtained  a 
judgment  against  him,  sued  out  an  execution  upon  the  same, 
and  under  this  execution  the  Sheriff  proceeded  to  have 
valued  and  laid  oflf  the  defendant's  homestead  in  the  same 
land,  as  if  no  homestead  had  ever  theretofore  been  laid  off 
to  him. 

The  Court  below  held  that  the  homestead,  as  valued  and 
laid  off  the  second  time,  was  affected  with  such  irregularities 
as  rendered  it  void.  The  plaintiff  excepted,  and  appealed  ta 
this  Court. 

Messrs.  E.   W.  Kerr  and  N.  Y.  Gulley^  for  the  plaintiff. 
Messrs.  Strongy   Oray  &  IStamps,  C.  B.  Aycuck  and  W,  R, 
AUeiij  for  the  defendant. 

Merrimon,  J.  (after  stating  the  case).  The  Court. properly 
decided  that  the  attempt  to  value  and  lay  ofiF  the  home- 
stead of  the  defendant  in  the  same  land  a  second  time  was 
void — not  upon  the  ground  upon  which  the  Court  based  its 
judgment,  but  because  the  homestead,  as  at  first  laid  off,  was 
effectual,  continued  to  be  so,  and  could  not  be  disturbed  by 
a  re- valuation  thereof  and  laying  it  off  a  second  time.  This 
Court  so  expressly  decided  in  the  defendants  appeal  in  this 
case.  Gulley  v.  Cole,  96  N.  C,  447.  That  case  is  conclusive 
of  this,  and  we  need  not  do  more  than  cite  it. 

Judgment  affirmed. 


\ 
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A.  C.  WOODY  V.  J    W.  BROOKS,  Adm'r. 

Statvie  of  Limitafioiis,  between  Didributee  and  AdministratGr — 
Practice f  Ordering  Reference  when  Plea  in  liar  is  interposed — 
The  Code,  §§  153,  154,  155,  158— ^p/>eai,  when  it  Lies, 

1.  Where  the  facts  upon  which  a  plea  in  bar  is  based  are  admitted  in 

the  pleading.^,  it  is  the  duty  of  the  Judge  to  determine  the  ques- 
tion of  law  raised,  and  if  he  refuses  to  pass  upon  the  plea  in  bar. 
but  outers  a  reference  to  state  an  account,  such  refusal  is  a  denial 
of  a  right,  and  in  'ffvct  an  adverse  ruling  upon  the  plea,  which  is 
open  to  correction  on  appeal  to  ihis  Court. 

2.  Upon  such  appeal  tliis  Court  will  pass  upon  the  question,  whether  or 

not  the  facts  admitted  by  the  pleadings  constitute  a  plea  in  bar, 
although  such  question  was  not  passed  upon  directly  by  the  Court 
below. 

3.  An  administrator  filed  his  final  account,  ex-parie^  before  the  Clerk  of 

the  Superior  Court  in  May,  1879,  which  account  showed  a  balance 
in  favor  of  the  administrator.  The  plaintiff  sued  in  April,  1888,  as 
one  of  the  next  of  kin,  to  have  the  account  restated.  The  defend- 
ant administrator  pleaded  the  stv-year  statute  of  limitation  as  a 
bar  to  the  account:  Heid,  that  such  statute  did  not  apply,  and  an 
order  for  a  reference  to  state  the  account  was  proper. 

4.  The  statutes  of  limitation  applicable  to  actions  against  administrators 

make  a  distinction  between  their  fiduciary  liabilities  and  their 
liabilities  upon  the  administration  bond. 

5.  Under  The  Code,  ^  153(2).  a  creditor  must  bring  his  action  within 

seven  years  next  after  the  qualification  of  the  personal  represen- 
tative, and  the  advertisement  for  creditors. 

6.  Under  The  Code,  J^  154  (2).  an  action  against  the  personal  repr^enta- 

tive,  on  his  bond,  must  be  brought  within  six  years  after  the  filing 
and  auditini^  of  the  final  account.  In  addition  to  the  protection 
of  this  section,  the  sureties  on  the  bond  are  exonerated  unless 
action  is  brought  within  three  years  after  breach  of  the  bond. 
The  Code,  g  155  (6). 

7.  No  statute  of  limitations  is  a  bar  to  an  action  to  recover  a  balance 

admitted  by  a  personal  representative  to  be  due  legatees  or  dis 
tributees  on  his  final  account,  unless  he  can  show  that  he  has  dis- 
posed of  such  balance  in  some  way  authorized  by  law,  or  unless 
three  years  have  elapsed  since  a  demand  and  refusal  to  pay  such 
admitted  balance. 
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8.  An  action  to  impewh  the  final  account  of  a  personal  represent ative 

must  be  brought  within  ten  years  from  the  filing  and  auditing 
thereof.     Such  cases  are  governed  by  The  Code,  g  158. 

9.  The  Code,  %  154  (2),  expressly  fipplies  to  actions  on  the  *  official  bond," 

§  154  (6)  to  sureties  only,  ami  §  155,  so  far  as  executors,  adminis- 
trators and  guardians  are  concerned,  is  applicable  only  when  there 
has  been  a  settlement,  either  by  acts  of  the  parties  or  a  decree  of 
Court. 

{Davis.  J.,  dissented.) 

Civil  action,  tried  before  Shi/tp,  J.,  at  September  Term, 
1888,  of  Person  Superior  Court. 
The  facts  are  stated  in  the  opinion. 
Defendant  appe  iled 

No  counsel  for  the  plaintiff. 

Messrs.  J.  A.  Long^  W.  W.  Faller  and  E.  C.  Smithy  for  the 
defendant. 

Smith,  C.  J.  The  plaintiff  alleges  that  he  is  one  of  the 
next  of  kin  and  heirs-at-law  of  Moses  A.  Woodv;  that  the 
defendant,  as  administrator  of  said  Woody,  on  the  17th  of 
May,  1879, "  made  a  final  settlement,  ex-parte,  before  the  Clerk 
of  said  Court,  *  *  *  showing  a  large  amount  of  money 
received  by  him  and  a  large  amount  due  him"  (defendant) 
on  a  final  settlement. 

T^he  ffih  allegation  is  "that  said  final  settlement  is  false, 
and  a  fraud  upon  the  rights  of  the  plaintifl'  and  all  the  heirs 
and  distributees  of  said  Woody." 

The  sixth  allegation  is  "  that  the  facts  contained  in  article 
five  of  the  complaint  did  not  come  to  the  knowledge  of  the 
plaintiff  before  the  last  three  years  previous  to  the  beginning 
of  this  action,  but  were  discovered  within  said  three  years." 
He  prays  that  the  said  final  account  "  be  declared  false 
and  a  fraud  upon  the  rights  of  the  plaintiff ;"  *  *  *  "that  it 
be  restated  by  the  Court,  and  for  other  and  further  relief,"  &c. 
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The  defendant  substantially  admits  the  allegations  of  the 
complaint,  except  articles  five  and  six.  These  he  denies, 
and,  as  a  further  defence,  he  pleads  the  statute  of  limitations^ 
for  that  more  than  six  years  have  elapsed  since  the  filing 
and  auditing  of  said  final  account. 

The  plaintiff  moved  for  a  reference  to  state  the  account. 

The  defendant  objected,  and  insisted  that  he  was  entitled 
to  judgment  upon  the  pleadings. 

This  action  was  commenced  on  the  6th  of  April,  1888. 

The  Court  declined  to  give  judgment  as  prayed  for  by  the 
defendant,  and  ordered  a  reference  to  state  an  account,  with- 
out passing  upon  the  plea  in  bar. 

The  plea  of  the  statute  as  a  defence  to  the  action,  if  its 
applicability  depended  on  any  disputed  fact,  should  have 
been  disposed  of,  before  making  an  order  of  reference,  by 
the  finding  of  the  jury,  or  of  the  Court,  with  the  consent  of 
the  parties.  But  there  was  no  controversy  here  as  to  the 
facts,  and  hence,  a  question  of  law  was  raised,  which  it  was 
the  duty  of  the  Court  to  decide,  and  then  put  the  defence 
out  of  the  way,  or  put  an  end  to  the  action,  as  the  Court 
should  determine.  It  was  irregular  to  postpone  the  ruling 
until  after  a  reference  and  report,  even  though  it  was 
reserved;  and  the  defendant  was  entitled  to  a  ruHng  upon 
the  point,  and  if  the  objection  is  valid  and  a  fatal  impedi- 
ment to  the  prosecution  of  the  action,  the  refusal  to  pass 
upon  it,  made,  as  it  was,  at  the  proper  time,  was  the  denial 
of  a  right,  and,  in  effect,  an  adverse  ruling,  open  to  correc- 
tion, as  error  in  an  appeal  to  this  Court,  as  decided  in 
numerous  cases.  Dean  v.  Ragsdaky  80  N.  C,  215;  Sloan  v. 
McMahoUy  85  N.  C,  296 ;  Comiimis^ioners  v.  Raleigh,  S8  X.  C, 
120;  Humble  v.  Mehane,  89  N.  C,  410;  Gra/tt  v.  Hvgks,  VM> 

N.  C,  177. 

The  inquiry  is  then  presented,  whether,  upon  the  admitted 
facts,  the  action  is  obstructed  by  the  statutory  bar  by  the 
lapse  of  time  since  the  filing  and  auditing  the  final  adminis- 
tration account  in  the  office  of  the  Clerk. 
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It  will  be  noticed  that  a  distinction  is  made  in  the  enact- 
ments that  interpose  a  barrier  to  suits,  prosecuted  against 
the  personal  representative  in  his  fiduciary  capacity,  upon 
the  liability  that  results  from  it,  and  those  which  seek  to 
enforce  the  obligation  created  by  his  bond. 

The  creditor  must  bring  his  action  within  seven  years 
next  after  the  qualification  of  the  representative,  "and  his 
making  the  advertisement  required  by  law,  for  creditors  of 
the  deceased  to  present  their  claims,  when  no  personal  ser- 
vice of  such  notice,  in  writing,  is  made  upon  the  creditor," 
and  this  bar  is  applicable  alike  to  a  surety  to  the  debt.  The 
Code,  §  153,  subsec.  2. 

To  give  effect  to  this  provision,  both  conditions  must  con- 
cur, and  to  show  the  prescribed  period  of  inaction,  and  the 
making  the  advertisement  directed  in  the  case.  Cox  v.  Cox, 
84  N.  C,  138. 

The  action  upon  the  bond,  as  superadding  a  legal  to  an 
equitable  obligation,  incurred  in  the  assumption  of  the  office, 
must  be  begun  "against  any  executor,  administrator,  collec- 
tor or  guardian,"  on  his  official  bond,  within  six  years  after 
the  auditing  of  his  final  account,  by  the  proper  officer,  and 
the  filing  of  such  audited  account."  The  Code,  §  154,  sub- 
sec.  2. 

While  the  sureties  have  this  protection  in  common  with 
their  principal,  they  have  a  further  exoneration,  unless  sued 
within  three  years  after  breach  of  the  bond.  Section  155, 
subsection  G. 

The  rulings  upon  this  subject,  in  cases  that  have  come 
before  the  Court  requiring  a  construction  to  be  put  upon  the 
statute,  do  not  seem  to  be  in  entire  harmony;  yet,  on  exam- 
ination, they  will  be  found  to  be  so.  In  Bushee  v.  Surles,  77 
N.  C,  62,  the  action  was  for  the  recovery  of  the  distributive 
shares,  ciaimed  by  the  jdaintiffs,  against  the  administrator 
of  one  Patience  Bushee,  and,  delivering  the  opinion,  Bynum 
102—22 
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J.,  says:  "The  defendants  relied  upon  the  statute  of  limita- 
tions in  the  Court  below,  but  do  not  pres&  the  point  here. 
The  stalute  does  not  run  in  favor  of  administrators  against 
the  suit  of  the  n*  xt  of  kin  for  their  distributive  shares." 

In  ]'aughan  v  Hhies,  87  N.  C,  445.  the  suit  was  instituted 
by  the  adniinistratri.K  de  bonis  nmi  of  one  Henry  Vaughan, 
appointed  on  P^bruar}-^  2l,  l.'^81,  on  April  4  thereafter, 
against  a  surety  to  the  bond  (»f  the  former  administrator, 
who  died  in  1874,  to  recover  the  unadministered  assets  in 
his  hands.  The  recovery  was  resisted,  on  the  ground  that 
more  than  six  years  had  passed  since  the  return  of  the  final 
account  bv  the  deceased,  in  Mav,  1873,  before  the  issuing  of 
the  summons.  It  was  held  that  the  statute  was  a  bar  to  the 
action,  and  this  ruling  was  sustained  in  this  Court  This 
was  an  action  on  the  bmkd,  not  at  the  instance  of  the  next  of 
kin,  but  of  the  succeeding  administrator,  and  yet  it  was 
declared  that  the  statute  began  to  lun  against  the  next  of 
kin,  and  continued  to  run  against  the  plaintiflF.  This  deter- 
mines, in  effect,  that,  in  an  action  on  the  bond,  it  must  be 
prosecuted  within  the  six  years  after  the  filing  the  specified 
account,  as  well  by  the  next  of  kin  as  by  creditors,  in  order 
to  escape  the  statutory  obstruction. 

In  Giant  v.  Hughes,  94  N.  C,  23 1 ,  the  administrator  de  honu 
«07isued  the  executor  of  the  first  administrator  for'an  account 
and.  settlement,  and  the  qualification  of  the  former  was  dur- 
ing the  .same  year,  (it  the  death  of  the  latter,  and  the  suit 
was  instituted  shortly  after  the  plaintiff's  appointment  The 
defence  was  two-fold,  the  alleged  conclusiveness  of  the  final 
account  of  the  state  of  the  assets,  and  Xhe  bar  of  the  statute. 
Both  objections  were  overruled,  and  Merrimon,  J.,  speaking 
for  the  Court,  declares :  "The  Court  properlj' held  that  the 
statute  of  limitations  invoked  by  the  defendant  did  not  bar 
the  action.    The  action  is  not  brought  upon  the  official  txmd 
as  administrator  of  the  testator  of  the  defendant.  It  is  brought 
to  compel  an  account  and  settlement  of  the  estate  of  the 
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intestate  of  the  plaintiff  in  his  hands  in  his  life-time.  He 
was  a  trustee  of  an  express  trusty  and  the  statute  of  limitations 
did  not  apply."  In  Andres  v.  Powell,  97  N.  C,  155,  the  action 
was  by  the  administrator  de  horns  non  of  one  A.  J.  Shipraan 
against  the  executors  of  A.  F.  Powell,  one  of  the  sureties  to 
the  administration  bond  of  J.  W.  Ellis,  the  first  administra- 
tor, who  relied  upon  the  six  years'  bar  under  §  154,  and  the 
defence,  as  in  Vanghan  v.  Hines,  ante,  was  sustained. 

This  view-  of  the  adjudications  establishes  the  proposition 
that   confines  the  operation  of  the  section,  which  fixes  the 
filing  and   auditing  the  final  account  as  the  initial  point  at 
which  the  statute  begins  to  run,  to  actions  upon  the  bond  for 
a  breach  of  its  obligations,  but  leaves  the  representative,  in 
his  fiduciary  capacity,  exposed  to  the  demand  of  the  fiduciary 
or  creditor,  the  latter  losing  his  remedy  under  the  conditions 
set  out  in  §  153.    It  would  be  a  singular,  and  not-to-be- 
aceepted  result,  unless  plainly  declared,  that  the  representa- 
tive, holding  the  trust  fund  in  his  hands,  an  uncontested 
residue  of  the  estate,  could,  after  the  defined  period,  disown 
responsibility  to  any  one  therefor,  and  keep  and  apply  the 
fund  to  his  own  use.     And  this  might  happen,  when  there 
has  been  no  violation  of  fiduciary  duty  under  the  bond  or 
otherwise,  and  w^hen  the  estate  is  kept  intact,  awaiting  the 
demand  of  the  party  entitled  to  it.     It  is  most  obvious  this 
was  not  intended  in  the  discriminating  provisions  of*  the 
statute,  and  that  the  representative  is  left,  under  such  cir- 
cumstances, responsible  as  any  other  trustee. 

We  do  not  mean,  however,  to  say  that  in  no  case  does  the 
statute  bar  the  next  of  kin.  Until  a  final  account  is  filed 
and  audited  there  can  be  no  bar:  nor  is  there  anv  as  to  a 
balance  admitted  to  be  due  b}^  such  final  account,  unless  the 
executor  or  administrator  can  show  that  he  has  disposed  of 
it  in  some  way  authorized  by  law,  or  unless  there  has  been 
a  demand  and  a  refusal  to  pay  such  admitted  balance,  in 
which   case  the  action  is  barred  in  three  y^ars  after  such 
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demand  and  refusal  (sec.  155).  Wl)en  such  final  account  is 
filed  and  audited,  an  action,  to  impeach  it,  mufct  bo  brought 
within  ten  years  from  the  filing  and  auditing  of  the  same. 
The  period  of  limitation  is  not  specifically  declared,  but  we 
think  such  a  case  falls  within  sec.  158,  which  applies  to 
actions  "not  herein  provided  for."  It  must  come  within 
this  section  or  none,  as  sec.  154,  subdiv.  2,  expressly  applies 
to  actions  upon  the  "  oflBcial  bond,"  subdiv.  6  to  sureties 
only,  and  sec.  155,  so  far  as  executors,  administrators  and 
guardians  are  C'-ncerned,  is  applicable  only  when  there  has 
been  a  settlement,  either  by  act  of  the  parties  or  a  decree 
of  Court.  The  final  account  having  been  filed  within  ten 
years  before  the  commencement  of  this  action,  there  was, 
therefore,  no  error  in  disregarding  the  plea,  which  is 
unavailing  as  a  defence,  and  in  ordering  the  reference,  the 
reservation  of  the  ruling  thereupon  being  without  prejudice 
to  the  appellant.  The  judgment  must,  therefore,  be  a flSrmed. 
No  error.  Affirmed. 

Davis,  J.  (dissenting).  I  cannot  concur  in  the  opinion, 
that  where  a  final  account  is  filed  bv  an  executor  or  admin- 
istrator,  there  is  no  limitation  to  an  action  against  him  by 
the  next  of  kin,  unless  the  action  be  on  the  bond. 

Except  in  actions  commenced  before  the  24th  of  August, 
1868,  or  in  cases  where  the  right  of  action  accrued  before 
that  date,  all  civil  actions  must  be  commenced  within  the 
periods  prescribed  in  title  3,  chapter  10,  of  Thf.  Code,  "  except 
wdiere  in  special  cases  a  different  limitation  is  prescribed  by 
statute."     The  Code,  §§  136  and  138.   * 

There  is  now  no  such  thing  as  a  statutory  presumption, 
and  all  persons  having  a  right  to  sue,  unless  under  some  of 
the  disabilities  named  in  the  statute,  must  bring  their  actions 
within  the  times  limited,  or  an  absolute  bar  may  be  inter- 
posed. 
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Section  154,  subsec.  2,  of  The  Code,  requires  that  an  action 
(not  against  sureties,  but)  against  any  executor  or  adminis- 
trator, &c.,  on  his  official  bond,  shall  be  commenced  within 
six  years  from  the  filing  and  auditing  of  his  final  account 
as  required  by  law. 

Section  155,  subsec.  2,  requires  the  action  to  be  commenced 
within  three  years  "upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture,  unless  some  other  time  be  men- 
tioned in  the  statute  creating  it." 

The  duties  and  liabilities  of  exectttors  and  administrators 

are  prescribed  in  the  various  sections  of  chapter  33  of  The 

Code,  and  among  these,  §§  1488  and  14^9  define  their  duties 

in  regard  to  paying  over,  to  persons  entitled  to  the  same, 

money  remaining  in  their  hands,  specifying  what  may  be 

retained,  and  if  they  do  not  know  to  whom  to  pay,  they  may 

file  petitions  against  all  parties  interested,  under  §  1225,  et 

«^ry.,  or  they  may  pay  it  into  the  Clerk's  office,  under  §  1543. 

By  sec.  1402,  they  may  be   required   to   file   their  final 

accounts  for  settlement  at  any  time  after  two  years  from  their 

qualification,  and  this  at  the  instance  of  any  one  interested 

in  the  estate;  and  §§  1510  and  1511  give  to  legatees  and 

distributees  the  right  to  sue  executors  and  administrators  for 

legacies  or  distributive  shares,  at  any  time  after  the  lapse 

of  two  years  f  om  their  qualification. 

Section   1504  directs  when    money  shall  be  paid  to  the 
Universit}'. 

Section  155,  subsection  6,  limits  an  action  against  the 
sureties  to  three  years  after  the  breach  for  which  the  action 
is  brought.  So  that;  as  I  understand  the  law,  the  limit  to 
an  action  against  the  executor  or  administrator,  individually, 
and  on  his  bond,  is  six  years  after  the  filing  and  auditing 
his  final  account,  and  against  his  sureties  on  his  bond,  three 
years  after  a  breach  or  failure  to  discharge  any  of  the  dulies 
required  of  him  by  by  law.  The  ultimate  limit  of  liability 
is  three  years  after  filing  and  auditing  his  account,  unless 
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against  him  individually  and  on  Lis  bond,  and  then  six 
years  is  the  ultimate  limit. 

The  filing  and  auditing  the  final  account  is  the  initial  point 
at  which  the  statute  begins  to  run  against  the  executor  or 
administrator;  and  this,  it  seems  to  me,  is  not  only  the  proper 
construction  to  be  placed  on  the  sections  of  The  Code  referred 
to,  but,  as  we  shall  presently  see,  is,  I  think,  the  only  con- 
struction that  has  been  placed  on  them  by  this  Court  since 
The  Code  went  into  eff^ect. 

It  is  admitted  that  the  statute  is  a  bar  to  an  action  an  tk 
bond  by  the  next  of  kin.  The  bond  is  given  to  insure  a 
faithful  discharge  of  his  duties  bv  the  fiduciarv,  and  one  of 
these  duties  is  to  deliver  and  pay  over,  to  the  person  entitled 
to  the  same,  all  sums  in  his  hands,  at  the  expiration  of  two 
years,  with  the  exceptions  referred  to  in  §§  1488  and  1489  of 
The  Code. 

If  the  person  or  persons  entitled  shall  h^vig^ilant  enough 
to  do  so,  he  or  they  may  bring  an  action  on  the  bond  against 
the  principal  alone,  within  six  years  after  the  filing  and  aud- 
iting the  final  account. 

It  will  not  do  to  say  that  the  six  years'  bar  is  to  protect  the 
sureties  on  the  bond  ;  they  are  protected  by  a  much  shorter 
limit.  Three  years,  from  the  filing  and  auditing  the  final 
account,  is  the  longest  possible  time  b}^  which  they  can  be 
held  b(tund,  and  what  possible  necessity  can  there  be  for  the 
six  years'  bar  to  an  action  on  the  bond  given  to  insure  the 
faithful  discharge  of  the  duties  of  the  executor  or  adminis- 
trator, if  there  is  an  equal  remedy,  as  against  him  by  suit, 
not  on  the  bond,  to  which  there  is  no  limit?  It  seems  to 
me  contrary  to  all  analogy  and  to  all  precedent,  to  say  that 
there  shall  be  a  limit  to  a  right  of  action  for  breach  of  fidu- 
ciary duty,  secured  by  the  solemnity  of  a  bond,  and  no  limit 
at  all  to  an  action  for  the  same  breach  of  fiduciarv  duty,  if 
you  choose  to  ignore  the  bond  and  sue  on  the  simple  lia- 
bility.    It  was  not  so  with  the  statute  of  presumptions,  where 
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no  such  distinction  existed.  The  statute  of  presumptions 
began  to  run  when  the  cause  of  action  accrued.  So,  now, 
the  statute  of  limitations  begins  to  run  from  the  respective 
periods  designated  in  the  statute,  and  where  none  is  desig- 
nated or  provided  for,  then  "  within  ten  years  after  the  cause 
of  action  shall  have  accrued."     The  Code,  §  158. 

This  last  referred  to  section  applies  to  every  action  not 
otherwise   "  provided   for,"  and  there  is  now  no  action  to 
which  some  limit,  according  to  the  subject-matter,  does  not 
apply.     The  administrator,  after  his  final  account  and  set- 
tlement, has  no  right  to  retain   in  his  hands  the  money  of 
the  estate  to  await  the  demands  of  those  entitled  to  it,  but  it 
is  his  duty  to  pay  it  over,  and  it  is  the  right  and  duty  of 
those  entitled  to  it  (if  laboring  under  no  disability)  to  see 
that  this  is  done  within  the  time  limited,  or  they  will  be 
barred.     After  the  filing  and  auditing  of  the  final  account, 
he  has  no  duty  to  perform  in  relation  thereto,  except  to  pay 
what  he  may  have  in  his  hands  to  the  persons  entitled  to  it. 
The  action  before  us  is  based  on  §  155,  subsection  9,  of  Vhe' 
Code,  and  the  complaint  recognizes  the  fact  that  the  statute 
would  bar  the  action,  but  for  allegations  5  and  6,  in  which 
it  is  charged  that  there  were  frauds  in  the  final  settlement, 
and  that  the  frauds  did  not  '*  come  to  the  knowledge  of  the 
plaintiff  before  the  last  three  years  previous  to  the  bringing 
of  this  action,  but  were  discovered  within  said  three  years, 
and  not  without." 

These  allegations  of  fraud  and  recent  discovery  were 
denied,  and  presented  issues  upon  which  depended  the  plea 
of  the  statute  of  limitations,  and  the  right  of  plaintiff  to 
the  plea  of  the  statute  of  limitations,  and  the  defendant  had 
a  right  to  have  these  issues  passed  upon. 

After  the  time  prescribed  in  §153  of  The  Codcy  the  stat- 
ute is  an  absolute  bar  to  creditors  (Laivrence  v.  Norjleef,  00 
N.  C,  533;  Worthy  v.  Mcintosh,  90  N  C,  53^)),  and  after  the 
time  prescribed  in  §  154,  subsec.  2,  and  §  155,  subsec.  2,  the 
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statute  is  an  absolute  bar  to  the  next  of  kin.      Vaughan  v. 
Ilims,  87  N.  C,  445;  Spmill  v.  Sanderson,  79  N.  C,  466. 

But  it  is  said  that  Bushee  v.  Surles,  77  N.  C,  62,  and  Grant 
V.  HugheSy  94  N.  C,  231,  are  in  conflict  with  this  position.  I 
think  not.  In  GraiH  v.  HagheSy  the  action  was  governed  by 
the  law  as  it  was  prior  to  1808,  the  original  administration 
having  been  taken  out  in  1861,  and  so  far  as  the  question 
before  us  is  concerned,  has  no  application,  and,  as  was  said 
in  VavghaiLY.  IlineSy  distinguishing  it  from  Bushee \\  Surles: 
*'  In  that  case  {Bushee  v.  Surles)  there  had  not  been  any  final 
account  filed  by  the  administrator,"  and,  besides,  as  will  be 
seen  by  reference  to  the  original  record  of  the  case  on  file, 
though  it  does  not  appear  in  the  report,  the  administration 
was  prior  to  18G8,  and  that  case  does  not  apply. 

But  it  is  said  Vaughan  v.  H'mes  and  Avdres  v.  Powell  were 
actions  on  bonds. 

This  is  true,  but  in  Vaughan  v.  Hints  it  is  expressly  said 
that  the  statute  of  presumptions  has  been  repealed,  so  far  as 
it  applied  to  actions  upon  the  bonds  c.f  administrators,  &c, 
and  the  statute  of  limitations  substituted  therefor. 

There  being  now  no  statute  of  presumptions,  the  statute 
of  limitations,  according  to  the  subject-matter,  applies  to  all 
actions  whatever. 

.  I  think  the  reasoning  in  Vaughan  v.  Hines  is  predicated 
upon  the  idea,  that  the  limitation  to  an  action  upon  the  bond 
is  the  ultimate  time  within  which  an  action  can  be  brought 
by  the  next  of  kin,  and  the  following  citation  from  that  case 
is,  to  my  mind,  conclusive  of  tlie  question  before  us.  After 
stating  that  the  statute  of  limitations  prescribed  by  TheChde 
applied  to  that  action,  it  is  said : 

*'  That  being  so,  the  question  arises,  does  the  statute  of 
limitations  prescribed  by  The  Code  run  in  favor  of  an  admin- 
istrator against  an  action  brought  by  the  next  of  kin  for 
their  distributive  shares?  It  was  held  in  Ivy  x.BogerSyl 
Dev.  Eq.,  58,  a  case  decided  in  1827,  and  recemly  appr.-ved 
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by  this  Court  in  the  case  of  Hedges  v.  Council,  86  N.  C,  181, 
that  where  there  was  a  return  made  bv  an  administrator  to 
the  county  court,  admitting  a  balance  against  him,  the  stat- 
ute of  presumptions  was  put  in  motion,  and,  after  ten  years 
from  the  date  of  the  return,  a  bill  filed  bv  the  next  of  kin  to 
recover  that  balance  was  held  to  be  too  late.  Chief  Justice 
Taylor,  who  delivered  the  opinion  of  the  Court,  said:  *This 
case  is  purely  of  equitable  jurisdiction,  and  not  subject  to  any 
legal  bar,  by  force  of  the  statute  of  limitations,  yet  this  Court, 
from  an  early  period,  has  adopted  rules  as  to  barring  an 
equit)^  drawn  as  nearly  as  possible  from  analogy  to  the  rules 
of  law.' " 

And  in  answer  to  the  objection  (the  very  objection  that 
is  made  in  the  present)  that  the  defendant,  who  was  an 
administrator,  was  a  trustee,  and  therefore  c  )uld  not  avail 
himself  of  such  a  defence,  proceeded  to  say :  "  I  deem  it 
unnecessary  to  examine  the  doctrine  relative  to  express  and 
implied  trusts,  because  the  settlement  of  the  account  by  the 
administrator  presents  a  clear  ground  of  decision,  whatever 
the  defendant's  original  character  may  have  been.  From 
that  time  the  trust  ceased  to  be  open,  and  the  defendant 
stood  in  a  new  relation  to  the  complainant  as  his  debtor. 
Could  the  complainant  have  sued  at  law,  his  cause  of  action 
would  then  have  begun  to  run  from  that  time." 

The  principle  to  be  deduced  from  this  decision  is,  that  if 
the  action  could  he  brought  at  law  upon  tiie  bond  of  an 
administrator,  who  had  filed  his  final  account  in  the  proper 
office,  the  statute  of  pres'nnpfiofts  would  begin  to  run  in 
his  favor  against  the  next  of  kin,  and  the  claim  would  be 
presumed  to  be  paid  after  the  lapse  of  ten  years  from  the 
time  of  filing  the  account. 

Where  the  statute  of  presumptions  began  to  run  under  the 
old  law,  I  think  the  statute  of  limitations  begins  to  run 
under  the  new,  and  whether  under  the  one  or  the  other,  the 
filing  of  the  account  is  the  initial  period  of  time  at  -w^hich  it 
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begins  to  run  in  favor  of  an  administrator  or  executor 
against  next  of  kin  or  legatees.  As  was  said  by  Chief 
Justice  Taylor  in  Ivy  v.  Rogers  (quoted  in  Vaughan  v. 
Hine^  and  Cox  v.  Cox),  the  doctrine  in  regard  to  express 
tiusU  has  no  application  after  the  filing  of  the  final  account. 
Certainly,  if  it  could  have  none  under  the  law  as  it  then 
stood,  it  can  have  none  now :  and,  as  was  said  bv  this  Court 
in  regard  to  the  return  of  the  administrator  in  Vaughan  w 
Hina<y  "  it  was  such  a  statement  as  showed  to  all  persons  inter- 
ested in  the  distribution  of  the  estate  that  the  administra- 
tion of  the  estate  was  finished  " 

Whenever  the  right  of  action  occnua  to  the  ce^iui  qu€trv4 
against  the  trustee,  whether  the  trust  be  express  or  implitni, 
and  certainly  after  the  "  trust  ceased  to  be  open,"  by  the 
plain  and  unmistakable  language  of  the  statute,  it  begins  to 
run,  and  the  action  must  be  brought  within  the  time  limited, 
if  there  be  no  disability.  The  right  of  action  acav.es  to  the 
legatee  or  distributee  after  two  years  from  qualification  of 
the  executor  or  administrator,  and  he,  if  no  disability  exists, 
brings  his  action  within  six  years  after  the  filing  and  audit- 
ing the  final  account,  or  he  may  be  barred. 

For  the  reasons  given,  I  think  the  defendant  had  a  right 
to  have  the  issues  of  "  fraud  "  and  "  discoverv  within  three 
years,"  raised  by  the  allegations  of  the  complaint  and  denials 
of  the  answer,  passed  upon  before  re-opening  the  account. 

Note.— Davis,  J.  Since  tliis  was  filed,  theopinion  of  the  Court  ha? 
been  to  changed  as  to  make  ten  years  a  bar,  and  to  that  extent  what  is 
said  in  the  dissenting  opinion  does  not  apply. 
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STATE  ex  rel.  FRANK  BROWN  and  his  wife  ELIZABETH  v.  J  AS.  S. 

MITCHELL  et  al. 

New  Trial  for  Newly-discovered  Evidence — hmes — Fraudulent 
Conveyances — Husband  and  Wife,  dealings  between }  Convey- 
ances directly  to  Wife  from  Husband — Burden  of  Proof  on 
Issue  of  Fraud — Constructive  Delivery  of  Chattels  Sold — 
Amendment  after  verdict — Nol.  pros. 

1.  Granting  a  new  trial  for  newly -discovered  evidence  is  purely  discre- 

tionary, whether  made  in  the  lower  Court  or  in  the  Supreme 
Court.  In  the  future,  such  motions  will  be  disposed  of  without 
discussing  the  facts. 

2.  Where  the  newly- discovered  evidence  lends  only  to  contradict  a  wit- 

ness on  the  other  side,  a  new  trial  will  not  be  granted. 

S.  The  ruling  as  to  the  proper  issues  to  be  tubmitted  to  the  jury,  made 
in  Eniei^  v.  Railroad,  at  this  terra,  is  reiterated. 

4.  The  three  classes  of  fraudulent  conveyance,  as  defined  in  Hardy  v. 

Simpson,  13  Ired.,  132,  and  the  rules  established  by  that  case,  gov- 
erning the  burden  of  proof  on  the  trial  of  an  issue  as  to  fraud 
in  a  conveyance,  are  approved. 

5.  A  wife  handed  the  proceeds  from  the  sale  of  her  lands  and  timber  to 

her  husband,  and  he  orally  promised  to  repay  the  same  to  her;  ten 
years  afterwards  the  husband  made  a  bill  of  sale  directly  to  his 
wife,  conveying  chattels  equal  in  value  to  the  amount  borrowed 
of  his  wife,  with  interest  at  eight  per  cent,  added:  Held,  that 
the  oral  agreement  to  repay  the  wife's  money  was  valid,  and  the 
sale  of  the  chattels  was  not  voluntary. 

6.  If,   in  making  such  bill  of  sale,  the  intent  of  the  husband  was  to 

defraud  creditors,  such  intent  did  not  vitiate  the  wife's  title,  unless 
she  participated  in  or  had  knowledge  thereof. 

7.  W^here  a  husband  transfers  property  to  his  wife,  in  payment  of  his 

indebtedness  to  her,  the  wife  must  show,  by  a  preponderance  of 
evidence,  that  her  husband  was  in  fact  indebted  to  her. 

8.  A  husband  in  January,  1886,  conveyed  chattels  directly  to  his  wife  by 

a  bill  of  sale,  which  was  delivered  to  the  wife,  but  there  was  only 
a  constructive  delivery  of  the  chattels:  the  husband  continued  to 
use  the  property  as  his  own .  and  to  give  it  in  as  his  own  on  the  tax- 
lists.    The  conveyance  was  proven  for  registration  in  the  night. 


348  IN  THE  SUPREME  COURT. 


Brown  v.  Mitchell. 


during  the  month  of  November,  1886,  about  the  time  the  husband 
was  sued  by  a  creditor  whose  claim  antedated  the  conveyance  to 
the  wife,  which  creditor  had  not  been  informed  of  the  transfer  of 
the  chattels  to  the  wife:  Held,  that  such  conveyance  being 
attacked  by  the  creditor  for  fraud,  the  burden  rested  upon  the 
wife  to  show  tiiat  her  husband  was  indebted  to  her;  but  that  fact 
being  established,  the  question  of  fraud  in  the  conveyance  was  an 
open  one,  to  be  left  to  the  jury,  with  a  caution  from  the  Bench  to 
scrutinize  the  transaction  closely,  owing  to  the  relation  of  tbe 
parties.  But,  uix)n  such  a  state  of  facts,  the  Judge  did  noc  err  in 
refusing  to  charge  that  the  conveyance  to  the  wife  was  presumed 
in  law  to  be  fraudulent,  and  that  the  burden  was  thrown  upon 
the  wife  to  show  the  contrary. 

9.  A  husband  executed  a  bill  of  sale  of  chattels  to  his  wife,  delivered 

the  instrutneat  to  har,  and  toM  her  the  property  wi^  herd.  Taere 
was  no  actual  delivery  of  the  property  to  the  wife,  but  she  accepted 
the  bill  of  sale  and  gave  her  husband  authority  to  hold  the  prop- 
erty as  her  agent,  and  he  used  it  as  hers  and  for  the  benefit  of  the 
family,  according  to  her  directions:  Held,  that  this  constituted  in 
law  a  constructive  delivery  of  the  chattels,  and  the  title  thereto 
vested  in  the  wife. 

10.  An  action  was  brought  in  the  name  of  the  State  upon  the  relation  of 

A  against  a  sheriff  and  the  sureties  up  )n  his  official  bond.  After 
verdict,  relator  was  permitted  to  nol.  pros,  all  the  sureties  and  to 
strike  out  the  State  as  a  party  plaintiff,  and  judgment  was  entered 
against  the  defendant  sheriff  upon  the  verdict:  Held,  th&t  no  error 
was  committed. 

(Smith,  C.  J.,  dissented.) 

Civil  action,  tried  before  MacRae,  J.,  at  tbe  February 
Term  of  tbe  Superior  Court  of  Hertkoud  County. 

The  defendant  is  tbe  Sberiff  of  Hertford  Count}',  and  the 
plaintiff  brings  suit  on  bis  bond  to  recover  damages,  alleg- 
ing tbat  defendant,  baving  an  execution  in  tbe  case  of 
Wynne  v.  Brown  (tbe  plaintiff  in  tbis  action),  wrongfully 
took  possession  of  certain  goods  and  cbattels  of  Elizabeth 
Brown  (tbe  feme  plaintiff  in  tbis  action),  and  converted  the 
same  to  bis  own  use;  and  tbat  tbe  property,  at  tbe  time  of 
tbe  seizure  and  conversion,  was  worth  $750. 
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The  defendant  denied  the  alleged  conversion,  and  for 
further  defence,  says  that  the  sale  of  said  i)roperty  by  Frank 
Brown  to  his  wife  Elizabeth  was  fraudulent  and  void,  and 
made  to  defraud  creditors,  especially  the  plaintiff*  in  said 
execution;  and  that  said  Elizabeth  accepted  the  sale  with 
notice  of  the  fraudulent  intent. 

This  action  was  begun  in  the  name  of  the  State,  on  the 
relation  of  Frank  Brown,  &c.,  and  was  amended,  as  here- 
inafter stated. 

The  following  issues  were  presented  by  the  defendants : 

1.  Did  Brown  continue  in  possession  and  control  of  the 
property  in  question  after  the  making  of  the  bill  of  sale  as 
before? 

2.  Was  it  the  understanding  between  Brown  and  his  wife 
that  the  execution  of  the  bill  of  sale  should  be  kept  secret, 
and  did  they  keep  it  secret  until  Wynne  warranted  Brown? 

3.  Did  Frank  Brown  execute  said  bill  of  sale  to  his  wife 
with  intent  to  hinder,  delay,  and  defraud  any  one  of  his 
creditors  ? 

4.  Did  Mrs.  Brown  have  notice  of  her  husband's  said 
unlawful  intent? 

5.  Were  the  acts  and  conduct  of  Frank  Brown,  accom- 
panying the  execution  of  the  bill  of  sale,  such  that  Mrs. 
Brown  might  and  ought  to  have  drawn  the  inference  of  his 
said  unlawful  intent? 

6.  Was  it  any  part  of  the  purpose  of  Brown  and  wife,  in 
executing  said  bill  of  sale,  to  hinder,  delay  and  defeat 
Wynne,  or  any  other  creditor  of  Brown,  in  collecting  his 
debt  against  Brown? 

The  presiding  Judge  declined  to  submit  any  of  the  fore- 
going issues  proposed  to  the  jury,  and  defendants  excepted. 
The  following  issues  were  submitted  to  the  jury  : 
1.  Was  the  plaintiff",  Mrs.  E.   Brown,  the  owner  of  the 
property  described  in  the  complaint? 
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2.  Did  the  defendant,  James  S.  Mitchell,  wrongfully  seize 
and  convert  the  same? 

3.  What  is  the  plaintiffs'  damnge? 
The  defendants  excepted. 

The  plaintiffs  offered  in  evidence  a  bill  of  sale  from 
Frank  Brown  to  Elizabeth  F.  Brown,  his  wife,  which  pur- 
ported to  convey  the  property  in  dispute. 

W.  T.  Brown,  a  witness  for  the  plaintiffs,  testified:  That 
he  is  not  related  to  the  plaintiffs;  that  he  wrote  the  bill  of 
sale;  that  he  does  not  remember  whether  he  was  called  upon 
to  make  anv  calculation  as  to  the  amount  Frank  Brown 
owed  his  wife;  sometliing  was  said  about  what  he  owed  her; 
it  was  said  to  be  money  he  owed  her  for  her  land  and  other 
things. 

On  cross-examination,  witness  testified  that  he  thinks  he 
wrote  part  of  it  at  Murfreesboro,  and  part  of  it  at  his  (wit- 
ness') house.  Frank  Bmwn  was  present  at  Murfreesboro 
when  witness  wrote  part  of  it ;  it  was  at  his  (Frank  Brown's) 
house.  Witness  does  not  remember  what  part  of  it  he  wrote 
there ;  does  not  remember  whether  Mrs.  Brown  was  present 
or  not.  Frank  Brown  named  to  witness  several  times  about 
owing  Col.  Wynne;  not  before  witness  wrote  the  paper.  He 
came  to  see  witness  several  times  about  it ;  witness  does  not 
remember  his  wife  being  present,  and  his  talking  about 
owing  Col.  Wynne  ;  witness  heard  him  speak  of  the  peanuts: 
witness  finished  the  paper  at  his  own  house  a  day  or  two 
before  he  carried  it  back  ;  witness  does  not  know  who  wasat 
his  house  then ;  does  not  think  Frank  Brown  whs  there. 
Witness  saw  some  of  the  furniture,  horses,  (fee,  at  Frank 
Brown's  place,  when  witness  wrote  the  first  part  of  the  bill 
of  sale  at  Frank  Brown's  house;  witness  gave  the  paper  to 
Frank  Brown,  but  he  does  not  know  where  he  (Frank  Brown) 
wanted  the  paper  written  ;  he  said  he  owed  his  wife.  Wit- 
ness thinks  the  paper  bears  the  true  date;  witness  thinks  he 
was  at  Frank  Brown's  house  when  he  signed  the  bill*ofsale, 
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but  don't  remember  now  who  was  there;  he  thinks  that  it 
was  in  the  room  next  the  street;  that  Frank  Brown  and  his 
wnfe  were  present,  and  that  he  said  that  it  was  not  worth 
while  to  say  anything  about  it  at  that  time ;  that  he  did  not 
want  it  known.  Witness  does  not  remember  that  he  said  he 
did  not  want  it  known  until  Col.  Wvnneand  other  creditors 
got  after  him  ;  witness  is  not  certain  about  it;  he  did  not 
think  or  care  much  about  it;  witness  heard  about  Frank 
Brown's  not  thinking  he  was  treated  rightabout  the  peanuts 
by  Wynne  so  often,  witness  does  not  know  exactly  what  he 
did  hear. 

On  the  re-direct  examination,  witness  testified  that  all  the 
conversation  about  the  peanuts  was  after  the  transaction  (of 
the  bill  of  sale),  or  most  of  it. 

Frank  Brown  testified  for  the  plaintiff:  That,  at  the  time 
of  the  execution  of  that  paper,  he  owned  the  property 
therein  described,  the  same  as  that  described  in  the  com- 
plaint. He  convej'ed  to  his  wife  all  the  horses  he  owned  at 
the  time  (except  a  gray  filly) :  a  gray  stallion,  $300 ;  a  bay 
horse,  $62 ;  a  bay  mare,  $100 ;  a  bay  colt,-  $75 ;  a  black 
mare,  $125 ;  a  buggy,  $30,  and  a  sulky,  $30. 

Witness  was  indebted  to  his  wife  about  $750,  money  she 
loaned  him.  She  sold  her  land  that  her  father  gave  her  for 
$1,000,  and  the  timber  off  of  it  for  $187.50;  the  timber  was 
sold  about  eleven  years  ago  ;  the  land  nine  or  ten  years  ago. 
Witness  promised  her  faithfully  when  she  loaned  it  to  him 
that  he  would  pay  her  back.  Witness  sold  a  lot  in  Mur- 
freesboro  and  paid  her  $1,000,  near  four  years  ago.  The  dif- 
ference between  what  witness  owed  her  and  what  he  had 
paid  was  the  interest  at  8  per  cent.  She  was  after  witness 
several  times  to  pay  her,  and  witness  did  convey  her  the 
property  to  pay  her.  Witness  conveyed  to  her  all  of  the 
horses  he  had,  except  a  gray  filly,  which  he  afterwards  sold 
to  his  brother-in-law,  all  the  buggy  and  sulky  he  had,  and 
all  the4'urniture. 


352  IN  THE  SUPREME  COURT. 


Brown  v.  Mitchell. 


Cross-examined:  Witness  testified  that  the  gray  stallion 
was  worth  $300  at  that  time.  Witness  gave  the  paper  to 
his  wife,  and  she  put  it  away  ;  witness  delivered  the  prop- 
erty to  her ;  some  of  it  was  at  the  plantation,  and  some  was 
at  home;  the  gray  horse  and  the  sulky  were  at  home,  and  also 
the  furniture  and  the  buggy ;  the  cows  were  in  the  field  at 
the  Wilson  farm,  near  Murfreesboro,  of  which  the  witness 
was  in  possession,  under  a  contract  of  purchase  ;  there  was 
a  mortgage  on  it.  Witness  worked  the  work-horses  on  the 
farm,  and  kept  the  property  over  there,  and  went  backwards 
and  forwards,  just  as  before;  witness  told  tliat  it  was  his 
wife's,  and  never  offered  to  sell  any  of  the  colts;  he  might 
have,  but  is  not  certain.  Witness  thinks  this  paper  was 
registered  about  November,  1S<S6;  about  the  same  day  that 
Wynne  warranted  witness;  it  was  in  the  night  at  nine  or 
ten  o'clock  ;  witness  found  the  Clerk  of  the  Court  at  home  in 
bed,  and  got  him  up  to  get  him  ,to  record  It ;  it  had  been  in 
Mrs.  Brown's  possession  all  the  time.  The  debt  to  Wynne 
had  been  contracted  the  year  before  for  supplies ;  witness 
did  not  think  he  owed  Wynne  much;  he  had  witness'  peas 
in  his  hands.  Witness  does  not  know  that  he  did  tell  anv- 
body  about  it  after  he  had  this  paper  executed  ;  witnessdon't 
think  that  he  swore  that  no  one  knew  anything  about  it  hut 
himself,  his  wife,  and  Tom  Brown;  witness  did  not  tell 
Wvnne  and  the  other  creditors,  because  it  was  not  his  busi- 
ness  to  tell  them;  witness  did  say,  on  his  cross-examination 
before  the  commissioner,  that  he  w^ould  have  been  a  prety 
fool,  or  you  must  think  me  a  fool,  to  have  told  them  ;  wit- 
ness said  he  delivered  the  property  to  her,  and  then  used  it 
as  her  j)roperty,  and  used  it  as  he  did  before.  The  gray 
horse  was  then  in  her  possession  ;  witness  delivered  the 
horses  to  her  as  thev  stood  in  the  stable ;  witness  can't  tell 
here  where  in  the  house  they  were ;  witness  gave  her  the  paper 
and  told  her  the  property  was  hers  ;  the  gray  horse  (stallion) 
staved  in  the  stable  till  the  first  of  March ;  witness  sent  him 
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round  in  his  own  name,  as  agent  for  his  wife,  and  made  the 
entries  in  the  horse-book  in  his  ovvn  name,  and  warranted 
persons  for  the  stallion's  services  after  the  bill  of  sale  in  her 
name ;  where  the  service  was  performed  before  the  bill  of  sale, 
witness  warranted  in  his  own  name ;  wiMiess  listed  the  prop- 
erty afterwards  in  his  own  name,  and  expected  to  pay  the 
taxes.  Witness  traded  a  little  while  with  Col.  Wynne  after 
making  the  bill  of  sale,  and  did  not  tell  him  about  it; 
traded  at  other  places  also,  and  did  not  tell  any  one  about 
it ;  witness  owed  his  wife  $1,187.50,  and  interest  run  it  up; 
witness  did  not  give  any  note  to  his  wife  for  it,  but  promised 
to  pay  her  8  per  cent. ;  witness  don't  think  he  took  any 
receipt  from  her;  witness  thinks  Worrell  paid  him  $187.50 

for  the  timber  on  his  wife's  land,  and paid  for  the 

land  at  the  house  of  witness  and  wife,  nine,  ten  or  eleven 
years  ago. 

Cross-examined:  Witness  said  that  when  the  property  was 
sold  by  the  Sheriff,  Mr.  Brewer  bid  in  most  of  it  for  witness' 
wife;  she  bid  in  the  gray  horse  at  $100,  the  sulky  at  $11 ; 
brother  bid  off  the  two  colts  for  witness'  wife,  the  black  one 
for  $80,  the  other  for  $43 ;  Brewer  took  them  and  paid  for 
them.     After  witness  got  the  money  from  his  wife  he  paid 
Vann,  who  had  loaned  him  the  money  to  f)ay  for  the  Gat- 
ling  place,  and  when  he  sold  the  Gatling  place  he  put  the 
money  received  from  it  in  the   Wilson   farm;  witness  sold 
^600  worth  of  lumber  off  of  the  Gatling  farm,  and  paid  a 
part  of  it  for  a  lot  in  town,  of  which   he  wanted  his  wife  to 
take  the  title,  but  she  said  no;  she  wanted  to  have  the  title 
for  the  Wilson  farm  when  he  finished  paying  for  it;  witness 
failed  to  pay  for  the  Wilson  farm,  and   she  insisted  on  his 
making  her  a  conveyance  for  the  lot  in  town,  which  he  did  ; 
witness  consented  at  the  time  that  she  should  have  title  for 
the  Wilson  place  when  paid  for.     These  papers  in  the  hand- 
writing of  witness.     Witness'  wife  went  to  the  Wilson  farm 
a  few  times;  she  knew  the  property  as  well  as  witness  did. 
102—23 
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On  the  re-direct  examination,  witness  stated  that  he  gave 
$800  for  the  lot  in  town,  and  sold  it  to  his  wife  for  81,000; 
Mr.  Smith  took  back  the  Wilson  farm  ;  witness  did  not  think 
he  owed  Wynne  over  $100;  witness  had  ninety  bags  of  first- 
class  peanuts,  and  seventy-five  of  other  qiialitj^,  in  Wynne's 
hands,  and  he  [)romised  witness  he  would  hold  them ;  he  sold 
them  and  got  very  little  for  them ;  Mr.  Vaughan  got  nearly 
as  much  for  forty-five  bags  as  \Vynne  did  for  all  witness* 
peanuts;  witness  and  his  wife  have  continued  to  live  together 
all  the  time. 

The  plaintiff  rested,  and  the  defendants  offered  evidence: 

Mr.  Deloatch  testified :  That  before  Wynne  warranted 
Frank  Brown,  in  1886,  witness  went  over  to  F.  Brown's  to 
buy  a  horse;  he  offered  to  sell  witness  the  black  colt,  and  did 
not  say  anything  about  its  being  his  wife's;  witness  don't 
know  who  was  in  the  possession  of  this  personal  property; 
part  of  it  was  on  the  Wilson  farm,  which  Frank  Brown  was 
cultivating;  don't  know  who  sent  the  horse  round. 

Colonel  Wynne  testified :  That  the  debt  was  an  account  in 
the  store  for  family  supplies  generally,  goods  and  merchan- 
dise, and  witness  credited  Mr.  Brown;  it  was  considerable  of 
an  account;  as  much  as  witness  thought  ought  to  be  upon 
the  amount  of  work  he  wasdoing;  witness  assisted  him, and 
about  the  end  of  the  year  he  was  to  deliver  his  crop  in  the 
payment  of  the  account ;  he  did  deliver  more  or  less  from 
time  to  time;  he  was  not  as  active  as  witness  thought  he 
ought  to  be,  and  witness  told  him ;  witness  would  always 
insist  on  his  giving  directions  as  to  the  disposition  of  the 
crop  delivered  by  him,  and  he  would  always  say,  "Colonel, 
do  just  as  you  think  right;"  the  peanuts  were  all  to  be 
delivered  to  witness;  he  told  witness  he  could  not  get  hands; 
witness  said  to  him,  "If  you  will  give  me  control  of  your 
crop,  I  will  provide  hands; "  he  said,  "I  will  satisfy  j'ou;" 
witness  paid  his  hands  for  picking  his  peanuts ;  witness  ascer- 
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tained  that  he  was  letting  other  parties  have  the  peanuts;  he 
admitted  it  afterwards;  witness  shipped  the  peanuts  deliv- 
ered  to   him  with   Brown^s   knowledge,  and   thought  they 
brought  a  fair  price;  witness  insisted  on  a  settlement,  and 
took   from   him   three   notes,  amounting  to  about  $387  42. 
Frank  Brown  was  in  possession  of  this  property  before  and 
after  January  1,  1886;  there  was  no  change  of  possession  to 
witness'  knowledge ;  witness  was  doing  business  with  him  all 
the  time,  and  never  was  advised  of  the  bill  of  sale  to  his 
wife ;  he  spoke  of  the  property  as  his  own ;  witness  had  no 
notice  of  the  bill  of  sale ;  witness  supposes  that  Mrs.  Brown 
knew  of  her  husband's  indebtedness  to  witness;  the  family 
were  in  the  store  trading ;  the  peanuts  were  sold  late  in  the 
winter;  he  was  farming  before  and  after  January,  1886;  he 
and  his  wife  were  living  together  at  Murfreesboro;  that  is  all 
witness  knew   of  the  possession ;  witness  thought  the  house 
and  lot  was  his  until  this  development.     After  the  making  of 
the  bill  of  sale  he  continued  to  trade  with  witness  until  the 
spring  of  1886,  about  the  time  he  gave  witness  the  notes. 

The   defendants'  counsel  proposed  to  ask  witness  these 
questions : 

Would  you  have  given  credit  to  Mr.  Brown  if  you  had 
known  of  the  execution  of  the  bill  of  sale? 

Plaintiffs  object.    Objection  sustained.    Defendants  except. 
Did  you  think  Brown  was  the  owner  of  the  property  at 
the  time  you  gave  him  the  credit? 

Plaintiffs  object.  Objection  sustained.  Defendants  except. 
I  knew  of  no  disposition  of  the  property  at  all  by  Brown. 
I  don't  remember  the  exact  amount  the  property  sold  for  at 
Sheriff's  sale;  it  lacked  about  $175  of  paying  the  debt  due  to 
witness.  The  gray  horse  is  worth  ^150  or  $175,  probably 
3200 ;  it  is  a  nice-looking  stallion,  rather  under  size.  Mr. 
Brown  stated  at  the  sale  that  Mrs.  Brown  claimed  the  prop- 
erty. 
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Dr.  Gatling  testified  that  he  was  Clerk  of  the  Superior 
Court  in  November,  18SG,  and  remembers  Frank  Brown 
coming  and  waking  him  up  late  at  night;  witness  went  to 
the  window  and  took  the  pa|)er,  between  10  and  11  o'clock 
p.  M.;  he  wanted  it  proved  for  registration. 

W.  B.  Spencer  was  offered  as  a  witness  for  defendants,  and 
counsel  for  defendants  proposed  to  examine  him  as  to  what 
Frank  Brown  swore  before  him  (Spencer)  on  the  taking  of 
said  Brown's  deposition — counsel  liaving  the  deposition  in 
his  hand — and  that  witness  be  permitted  to  use  the  deposi- 
tion to  refresh  his  memory. 

Objection  by  plaintiffs.     Sus-tained,  and  defendants  except. 

The  deposition  was  then  proven  and  read  for  the  purpose 
of  contradicting  Frank  Brown. 

The  defendants  offered  in  evidence  abstract  of  the  tax-list 
for  Frank  Brown  in  Mauney's  Neck,  1886,  which  showed 
that  horses,  cattle,  hogs,  farming  utensils  and  household 
furniture  were  listed  in  the  name  of  Frank  Brown. 

Defendant  closes. 

The  plaintiff  offered  the  tax  returns  of  Frank  Brown  in 
Murfreesboro  Township  for  1886,  which  show  a  residence 
listed  in  Frank  Brown's  name. 

A  deed  from  P>ank  Brown  to  his  wife,  5th  February,  ISSTi, 
for  tow^n  lot  in  Murfreesboro. 

This  was  objected  to  by  defendant  as  immaterial  and 
irrelevant.     Objection  overruled.    Defendant  excepted. 

Mrs.  Elizabeth  Brown  testified  that  she  was  a  plaintiff,  aod 
wife  of  Frank  Brown  ;  that  she  owned  the  property  in  dis- 
pute at  the  time  of  the  seizure;  it  belonged  to  Frank;  wit- 
ness don't  know  exactly  when  he  conveyed  to  her;  this  is 
the  bill  of  sale  dated  January  1,  1886 ;  witness  loaned  him 
the  money;  sold  her  land  for  $1,000,  and  her  timber  for 
nearly  §200,  and  loaned  it  to  him  to  finish  paying  for  the 
Gatling  place;  he  promised  to  refund  the  money  to  make  it 


FEBRUARY  TERM,  1889.  357 


Brown  v.  Mitchell. 


good;  he  conveyed  the  house  and  lot  in  Murfreesboro  to 
witness  at  $1,000;  witness  did  not  take  it  at  first,  because  she 
was  not  satisfied  with  it;  in  addition  to  that,  he  owed  wit- 
ness the  principal,  about  $1,200,  besides  interest,  when  he 
conveyed  the  house  and  lot  in  town ;  the  father  of  witness 
gave  her  the  land  ;  Tom  Brown  wrote  this  paper,  and  wit- 
ness' husband  gave  it  to  her;  she  took  it,  put  it  away,  and 
kept  it;  did  not  register  it,  because  her  husband  told  her 
he  had  consulted  those  who  knew,  and  thev  said  it  was  not 
necessary. 

Defendants  objected  to  last  statement  of  witness.     Objec- 
tion overruled,  and  defendants  excepted. 

Henry bought  witness'  land  and  paid  the  money; 

he  handed  Frank  the  money;  Frank  handed  it  to  witness, 
and  said  he  would  like  to  borrow  it  to  finish  paying  for  the 
Gatling  place ;  witness  told  him  that  she  had  no  objection, 
provided  he  w^ould  make  it  good  to  her;  Frank  told  her  he 
bad  the  money  for  the  timber,  and  if  she  would  let  him 
have  it  to  finish  paying  for  the  Gatling  place  he  would  make 
it  up  to  her,  and  witness  agreed  to  let  him  have  it  on  that 
condition  ;  at  tjie  time  this  bill  of  sale  was  given  to  witness, 
she  did  not  know  that  her  husband  was  insolvent.  (Objected 
to  by  defendants.)  Did  tell  several  other  people  in  town  ;  did 
not  try  to  keep  it  secret ;  was  in  her  sitting  room  when  he  gave 
it  to  her;  she  put  it  away,  and  that  was  all  that  was  done 
with  it:  she  told  him  to  list  the  property ;  she  spoke  to  Judge 
Barnes  a  year  or  so  before  the  bill  of  sale;  her  intention  to 
take  the  Wilson  farm  in  her  name,  but  finding  he  was  not 
going  to  pay  for  it,  Judge  Barnes  advised  her  to  take  the 
house  and  lot  in  Murfreesboro  and  personal  property  for  the 
balance;  he  promised  to  refund  it  to  her  when  she  loaned 
it  to  him ;  he  said  he  would  pay  8  per  cent. ;  it  was  men- 
tioned when  the  bill  of  sale  was  written ;  the  income  from 
the  gray  horse  was  paid  to  him,  and  he  w^ould  bring  it  home 
and  pay  it  over  to  witness,  and  she  would  spend  it  or  tell 
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him  to  use  it  to  the  best  advantage;  she  gave  him  the  privi- 
lege of  using  it  for  the  family ;  when  he  made  her  the  bill 
of  sale,  she  did  not  tell  him  he  should  not  have  the  profits 
from  the  horse;  she  consented  for  him  to  use  it,  and  to  use 
the  horses  on  the  farm  to  the  best  advantage ;  she  told  him 
that  some  of  the  stock  was  an  expense,  and  she  wished  be 
would  sell  it.  He  afterwards  sold  the  Gatling  place  and 
bought  the  Wilson  place,  and  paid  half  down,  $2,000,  on  the 
ground  that  it  was  immaterial  whether  she  knew  it  or  not 

Objection  overruled,  and  defendants  excepted. 

Witness  knew  that  he  had  a  running  account  with  Wynne, 
but  thought  the  peanuts  would  pay  it;  her  only  purpose  in 
taking  the  bill  of  sale  was  to  protect  herself;  she  spoke  of  it 
several  times;  she  sent  forjudge  Barnes  to  have  the  matter 
fixed ;  she  spoke  to  her  husband  several  years  before  this 
about  it;  she  was  told  by  Judge  Barnes  if  she  was  not  will- 
ing to  take  the  house  and  lot,  to  let  him  sell  her  enough  of 
his  personal  property  to  i)ay  the  debt 

Objected  to  by  defendants.  Objection  overruled,  and 
defendants  excepted. 

Witness  spoke  to  Judge  Barnes  and  to  Frank  when  he  did 
not  owe  a  dollar  in  the  world,  that  she  wanted  him  to  make 
her  money  safe. 

Oross-exav lined :  Witness  testified  that  she  and  her  hus- 
band lived  together  in  1885  and  1886;  the  property  was  kept 
first  on  farm  and  then  over  in  town,  backwards  and  for- 
wards ;  he  used  the  work-horses  in  cultivating  the  farm;  wit- 
ness gave  him  the  privilege  to  do  that;  it  was  necessary  for 
the  support  of  the  family :  he  used  it  as  he  did  before  witness 
gave  him  permission  ;  witness  knew  he  had  an  account  with 
Colonel  W3mne ;  witness  traded  there,  and  did  not  tell  Col. 
Wynne  about  it;  she  consented,  provided  he  would  make 
her  safe;  she  supposes  lie  took  the  papers  in  his  own  name; 
she  did  not  raise  any  objections;  he  promised  that  when  he 
finished  paying  for  it,  it  should  be  in  her  name. 
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Re-direct:  Repaid  no  rent;  his  family  and  her  family 
were  the  same. 

The  defendants  asked  the  following  instructions,  which 
were  not  given,  and  defendants  excepted: 

1.  That  if  it  was  any  part  of  the  purpose  of  Brown  and 
wife,  when  said  bill  of  sale  was  executed,  to  transfer  the  prop- 
erty of  Frank  Brown  to  his  wife,  in  order  to  keep  his  cred- 
itors, or  any  one  of  them,  from  collecting  their  or  his  debt 
then  the  bill  of  sale  is  fraudulent  and  void,  and  they  should 
find  for  the  defendant. 

2.  That  if  it  was  any  part  of  the  understanding  between 
Brown  and  his  wife,  when  said  bill  of  sale  was  executed, 
that  Frank  Brown  should  continue  in  the  possession  and  use 
of  the  property  mentioned  in  the  bill  of  sale,  or  any  part 
thereof,  as  before,  then  in  law  said  bill  of  sale  was  fraudu- 
lent and  void  as  to  the  creditors,  and  they  should  find  in 
favor  of  the  defendants. 

3.  If  it  was  any  part  of  the  purpose  of  Brown  to  place  his 
property  beyond  the  reach  of  his  creditors,  and  that  unlawful 
purpose  was  brought  to  his  wife's  notice,  either  directly  or 
indirectly,  or  by  circumstances,  then  she  is  a  participant  in 
the  fraud,  and  derives  no  title  to  the  property  under  said 
bill  of  sale  to  the  prejudice  of  her  husband's  creditors,  and 
this  is  true  even  if  Brown  was  indebted  to  his  wife,  as  stated. 

4.  If  the  acts  and  conduct  of  Frank  Brown  attending  the 
execution  of  the  bill  of  sale  were  such  as  his  wife  might,  and 
ought  to  have  drawn  the  inference  of  fraud  and  of  his  fraud- 
ulent intent,  she  is  fixed  with  notice  of  the  fraud,  and  she 
cannot  hold  the  property  against  the  demand  of  the  credit- 
ors of  her  husband. 

5.  That  if  it  was  any  part  of  the  understanding  between 
said  Brown  and  wife,  at  the  time  said  bill  of  sale  was  executed, 
that  the  making  said  bill  of  sale  was  to  be  kept  secret,  end 
not  to  be  made  known,  unless  in  case  of  his  financial  embar- 
rassment, and  it  im^s  kept  secret,  and  Brown  continued  to  use 


^ 


360  IN  THE  SUPREME  COURT. 


Brown  v.  Mitchell. 


and  possess  the  property  as  before,  that  would  amount  to  a 
secret  trust  for  her  husband,  and  in  law  would  be  fraudulent 
and  void  as  to  creditors,  even  if  he  were  justly  indebted  to 
her,  as  stated. 

(3.  That  after  Brown  executed  said  bill  of  sale,  if  he  con- 
tinued in  possession  of  the  property  as  before,  the  law  pre- 
sumes that  the  sale  to  his  wife  was  fraudulent  as  to  his 
creditors,  and  throws  the  burden  on  Mrs.  Brown  of  showing 
the  contrary. 

7.  The  law  regards  with  suspicion  all  conveyances  between 
husband  and  wife,  when  they  conflict  with  the  rights  of 
creditors,  and  raises  the  presumption  that  they  are  fraudu- 
lent, and  compels  those  claiming  under  such  conveyances  to 
show  that  they  were  fair,  honest,  and  free  from  any  intent  to 
defeat,  hinder  or  delay  creditors  in  their  rights. 

8.  And  even  if  there  were  no  fraud  in  the  transaction, 
then  the  bill  of  sale  would  not  pass  the  title  to  Mrs.  Brown, 
unless  it  was  accompanied  by  a  delivery  of  the  possession  or 
control  of  the  property ;  and  if  Frank  Brown  continued  in 
the  possession  of  the  property,  claiming  and  using  it  as 
before,  then  there  was  not  a  sufficient  delivery,  and  no  title 
passed  as  against  creditors  of  Brown. 

9.  If  the  bill  of  sale  was  intended  as  merely  a  security  for 
a  debt  due  Mrs.  Brown,  and  no  release  of  the  debt  was  exe- 
cuted at  the  time  of  the  bill  of  sale,  which  indicates  that  it 
was  a  security,  then  the  bill  of  sale  cannot  operate  against 
creditors,  either  as  a  mortgage  or  absolute  conveyance,  and 
no  title  passed  to  Mrs.  Brown  as  against  the  creditors  of  her 
husband. 

10.  If  you  believe  all  the  evidence,  the  plaintiffs  are  not 
entitled  to  recover. 

11.  That  if  you  find  that  the  feme  plaintiff  is  the  owner  of 
the  property,  and  that  the  sale  from  her  husband  to  her  was 
not  tainted  with  an  unlawful  purpose,  as  the  Court  has 
charged  you,   then  she  can  only  recover  the  value  of  the 
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property  at  the  time  of  the  Sheriff's  sale,  with  6  per  cent, 
interest;  but  if  she  became  the  purchaser  of  any  of  the 
property  at  the  sale  by  the  Sheriff,  for  that  she  can  only 
recover  the  amount  of  her  bid,  with  interest  at  0  per  cent. 

12.  That  if  the /ew6  plaintiff  appeared  at  said  sale  by  the 
Sheriff,  either  in  person  or  by  agent,  and  objected  to  the  sale 
of  the  property,  and  claimed  it  as  hers,  and  then  b}'  her  agent 
bid  at  the  sale  of  the  property  by  the  Sheriff,  this  is  a  badge 
of  fraud,  and  y^u  may  consider  it  in  passing  upon  the  ques- 
tion of  title  or  ownership. 

13  The  Court  further  charges  you  that  if  Ihe  feme  plain- 
tiff, Mrs.  Brown,  appeared  by  her  agent  at  said  sale  and 
objected  to  the  sale  of  the  property  and  claimed  it  as  hers, 
and  then  by  her  agent  bid  at  the  sale  of  the  jToperty  by  the 
Sheriff,  she  is  estopped  from  afterwards  setting  up  title  to 
said  property. 

14.  The  fact  that  Frank  Brown  owed  his  wife  a  just  debt 
is  immaterial,  if  it  was  any  part  of  the  purpose  of  Brown  and 
wife,  at  the  time  of  the  execution  of  the  paper,  to  so  place  the 
title  of  said  property  that  Brown's  creditors  could  not  reach 
it  for  their  debts. 

15.  The  law  views  such  transactions  as  the  one  involved 
in  this  cause  between  husband  and  wife  witli  suspicion,  and 
whenever  they  conflict  with  the  rights  of  creditors  it  requires 
the  parties  to  them  to  show  that  they  vere  not  intended  to 
defeat  creditors.  The  law  likes  fair  dealings,  and  hates  fraud 
of  all  kind,  and  juries  should  be  rigid  in  compelling  fair 
dealing  between  parties. 

The  presiding  Judge  instructed  the  jury  as  follows: 
**  This  action  is  brought  by  Mrs.  Brown  against  Sheriff 
Mitchell,  to  recover  damages  from  him  for  the  conversion 
of  certain  personal  property  which  he  seized  and  sold,  under 
execution  in  favor  of  Col.  Wynne  against  Frank  Brown,  and 
which  Mrs.  Brown  says  was  her  property,  and  not  her  hus- 
band's.    The  first  issue  presented  to  you  is,  *Is  the  plaintiff. 
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Elizabeth,  &c'  Several  questions  will  present  themselves 
for  your  solution,  to  enable  you  to  reach  the  answer  to  the 
issue.  There  is  no  question  but  that  this  property  did  belong 
to  Frank  Brown,  and  that  on  the  1st  of  January,  1886,  he 
executed  a  bill  of  sale  of  the  same  to  his  wife,  and,  according 
to  the  testimony,  the  property,  part  of  which  was  at  their 
home  in  Murfreesboro,  and  part  on  the  farm  of  Mr.  Brown, 
was  used  as  it  was  before,  by  the  husband — the  horses  upon 
the  farm,  in  the  cultivation  of  the  farm,  for  the  benefit  of  the 
family  of  Mr.  and  Mrs.  Brown,  and  that  the  husband  used 
the  horse  which  was  at  their  home  in  Murfreesboro,  a  stal- 
lion, and  would  pay  over  to  his  wife  the  money  made  by  the 
use  of  the  horse,  or  that  she  authorized  him  to  use  the  same 
for  their  mutual  benefit.  If  there  was  no  delivery  of  the 
property  by  the  husband  to  the  wife,  the  sale  was  not  com- 
plete, and  the  property  never  did  pass  to  the  wife,  and  the 
Sheriff  had  a  right  to  levy  upon  and  take  it  as  the  property 
of  the  husband,  and  your  response  should  be,  '  No,  the  plain- 
tiff is  not  the  owner,  &c.^ 

"A  delivery  may  be  actual,  as  the  absolute  transfer  of  the 
possession  of  the  property  -by  the  vendor  to  the  vendee;  or 
it  may  be  constructive,  which  is  something  that  amounts  to 
a  delivery  of  the  thing  sold — a  delivery  of  a  bill  of  sale,  the 
pro[)erty  not  being  present,  with  authority  to  take  it  when 
it  comes  within  reach  of  tlie  vendee,  and  a  consequent  aban- 
donment of  possession  or  claim  on  the  part  of  the  vendor: 
or  a  symbolical  delivery,  as  the  delivery  of  a  key  to  the 
house  in  which  the  goods  are  stored.  It  is  not  claimed  that 
there  was  an  actual  manual  delivery  by  Mr.  Brown,  and 
taking  ])ossession  by  Mrs,  Brown,  of  the  property  described 
in  the  bill  of  sale,  nor  a  symbolical  delivery  of  some  article 
to  represent  the  whole,  but  it  is  contended  that  it  was  a  con- 
structive delivery  ;  that  Mr.  Brown  handed  her  the  bill  of 
sale  and  told  her  the  horses  were  hers,  and  she  told  him  to 
take  it  and  use  it  for  their  mutual  benefit,  and  that  he  did 
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thereafter  so  hold  it.  If  there  was  no  transfer  of  possession, 
no  delivery  of  the  property,  but  the  vendor  remained  in 
possession,  using  the  property  as  his  own,  just  as  he  did 
before  the  execution  of  the  instrument,  then,  as  to  the  cred- 
itors of  the  vendor,  Frank  Brown,  there  was  no  transfer  of 
title,  but  it  remained  in  the  vendor,  and  the  property,  being 
still  in  his  possession,  was  subject  to  levy  and  sale  under 
execution  as  his  property. 

"  It  is  not  contended  that  there  was  an  actual  delivery  of 
the  possession.  The  testimony  of  the  husband  is  that  he 
gave  her  the  bill  of  sale,  and  told  her  the  property  was  hers. 
Some  of  the  property  was  at  the  stable  at  their  home  in  the 
town,  and  some  was  at  the  farm  in  the  countrv,  which  was 
worked  by  the  husband.  Mrs.  Brown  testified  that  she  gave 
him  permission  to  use  the  horses  in  working  the  farm,  for 
the  support  of  the  family,  and  to  use  the  stallion,  which  he 
did,  and  brought  her  the  money,  which  she  would  take,  or 
tell  him  to  use  for  the  best  advantage. 

"  Now,  if  thetestimony  satisfy  you  that  Mrs.  Brown  accepted 
the  bill  of  sale,  and  gave  her  husband  authority  to  hold  the 
property  as  her  agent,  they  living  together,  and  he  using  the 
property  as  hers,  and  for  the  benefit  of  the  family,  according 
to  her  directions,  this  would  be  a  constructive  delivery. 

"  If  you  have  been  satisfied  that  there  was  a  constructive 
delivery,  was  it  a  bona  fide  sale  by  husband  to  wife?  The 
law  looks  with  suspicion  upon  a  transaction  of  this  kind, 
where  the  husband  is  indebted  to  others  and  conveys  his 
property  to  his  wife  for  the  alleged  purpose  of  paying  her, 
or  securing  to  her  an  indebtedness  owing  by  the  husband  to 
the  wife,  and  you  are  required  to  scrutinize  the  matter 
closely  in  reaching  your  conclusion  as  to  its  validity. 

'*  Was  there  an  indebtedness  by  the  husband  to  the  wife? 
You  have  heard  the  testimony  of  both  husband  and  wife 
on  this  point. 
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"  If  they  have  satisfied  you,  by  a  preponderance  of  evi- 
dence, that  there  was  an  actual  debt  owing  by  husband  to 
wife,  he  had  a  right  to  pay  or  to  secure  to  her  the  debt. 
And,  if  owing  her  a  valid  debt,  he  transferred  and  delivered 
to  her  his  personal  property,  with  the  sole  purpose  of  pay- 
ing her,  or  securing  to  her  the  payment  of  the  indebtedness, 
in  such  case  the  wife  got  a  good  title  to  the  property,  and 
the  Sheriff  had  no  right  to  seize  the  same  as  the  property  of 
the  husband ;  or  if  he  owed  her  the  debt,  and  in  considera- 
tion of  the  same,  conveyed  to  her  personal  property,  not 
being  in  value  more  than  the  debt,  even  though  he  may 
have  intended  to  hinder  and  delay,  or  defeat,  his  creditors  by 
this  conveyance,  yet,  if  this  intention  was  unknown  to  and 
not  participated  in  by  the  wife,  it  would  be  a  valid  sale,  and 
would  convey  the  property  to  the  wife. 

"  But  if  the  husband  was  indebted  to  others  and  also  to  his 
wife,  and,  with  the  intent  to  hinder,  delay  or  defeat  his  other 
creditors,  he  conveyed  and  delivered  his  property  to  his  wife 
in  payment  of  a  debt  which  he  owed  to  her,  if  she  partici 
pated  in  this  design  of  his,  or  even  if  she  knew  that  it  was 
being  done  to  hinder  the  other  'creditors,  or  delay  them,  the 
conveyance  to  her  cannot  stand. 

"  And  if  you  have  found  that  there  was  a  sale  perfected  by 
a  delivery,  it  hinges  upon  this  question,  was  it  done  to  hin- 
der or  delay  the  other  creditors,  and  did  she  participate  in 
this  purpose,  or  even  know  of  it?  An«i,  to  enable  you  to 
determine  as  to  the  truth  of  this  matter,  you  must  look  with 
suspicion  upcm  the  transaction  and  scrutinize  it  closely. 
You  will  consider  all  the  testimony.  Was  he  permitted  by 
her  to  continue  in  possession  and  use  it  as  before  the  sale? 
Was  the  transaction  kept  secret,  especially  did  she  keep  it 
secret,  or  know  of  its  being  kept  from  the  knowledge  of  her 
husband's  creditors  until  he  was  pressed  by  another  creditor "* 
Was  the  bill  of  sale  kept  by  Mrs.  Brown  until  her  husband 
was  pressed  by  another  creditor,  and  then  was  it  taken  by 
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her  husband  and  carried  to  Winton  and  acknowledged  by 
him  before  the  Clerk,  and  delivered  by  him  to  the  Register 
of  Deeds  in  the  night-time?  You  must  remember  also  the 
testimony  as  to  explanations  given  b)'  the  vendor  and  vendee. 
You  must  consider  these  matters,  and  all  others  which  have 
been  brought  to  your  attention  by  the  testimony,  and  if  they 
have  not  satisfied  you  of  the  completion  of  the  sale  by  a 
delivery,  or  that  it  was  a  bona  fide  sale  by  husband  to  wife 
to  secure  or  pay  a  debt  then  existing,  or  if  it  was  to  secure 
such  debt,  if  it  was  intended  to  hinder  or  delay  other  creditors, 
and  this  purpose  was  participated  in  or  known  by  Mrs. 
Brown,  your  response  should  be,  *  No/ 

"  If  you  should  respond  *  No '  to  the  first  issue,  you  need 
not  trouble  yourselves  about  the  others. 

"  But  if  you  shall  find  that  it  was  a  bona  fide  transaction, 
that  there  was  such  a  delivery  as  the  law  recognizes,  and  as 
I  have  explained  to  you,  that  there  was  no  intention  par- 
ticipated in  or  known  to  Mrs.  Brown  to  hinder  or  delay  the 
other  creditors  of  Mr.  Brown,  your  response  should  be,  *  Yes.' 
"  If  '  Yes '  to  the  first  issue,  it  should  be  '  Yes '  to  the  second, 
and  the  damages  would  ordinarily  be  the  value  of  the  prop- 
erty taken,  with  six  per  cent,  interest  from  the  taking.  If, 
however,  Mrs.  Brown  bought  in  any  of  the  property  at 
Sheriff's  sale  for  less  than  its  value,  the  damages  as  to  that 
property  would  not  be  its  value,  but  what  she  paid  to  get 
it  back. 

"  To  arrive  at  the  value  of  the  property,  you  may  consider 
all  the  testimony  on  that  subject,  the  price  for  which  any 
of  it  sold  about  that  time;  w^hile  it  is  not  to  control  you  in 
your  view  of  its  value,  yet  it  is  to  be  considered  by  you  with 
all  the  surrounding  circumstances  of  the  sale.  If  Mr.  Brown 
owned  two  bay  colts  and  only  attempted  to  convey  one  of 
them,  without  giving  a  description  of  the  colt,  so  as  to  enable 
you  to  distinguish  between  them,  it  did  not  convey  one  of 
the  colts.  So  you  will  leave  out  the  value  of  the  colt  in  esti- 
naating  damages." 
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The  defendants  excepted  to  the  charge  as  given. 

There  was  a  verdict  for  the  phiin tiffs. 

After  verdict,  plaintiffs  moved  to  amend  by  striking  from 
summons  and  complaint  the  words  **  State  on  relation  of;' 
and  to  enter  a  nol  pros,  as  to  all  the  defendants  except  J.  S. 
Mitchell.    Defendants  objected. 

Motion  allowed,  and  defendants  excepted. 

The  ])laintiffs  then  moved  to  amend  their  complaint  in 
conformit}'  to  the  above  amendment.     Defendants  objected. 

Motion  allowed,  and  defendants  excepted. 

Rule  for  new  trial  for  errors  alleged,  and  for  amendments. 

Rule  discharged. 

Judgment  for  plaintiffs,  and  defendants  appealed 

There  was  a  motion  by  defendant,  in  the  Supreme  Court 
at  this  term,  for  a  new  trial,  on  the  ground  of  newly-dis- 
covered evidence. 

Messrs.  W.  D,  Pniden,  J.  B.  Batchelor  and  John  Devereux, 
Jr.,  for  the  plaintiffs. 

Mr.  B.  B.  Winborne,  for  the  defendant. 

Avery,  J.  (after  stating  the  case).  When  a  party  to  an 
action  moves  in  the  Superior  Court,  before  the  end  of  the 
trial  term,  for  a  new  trial,  on  account  of  testimony  discovered 
after  the  rendition  of  verdict,  the  motion  is  addressed  to  the 
sound  discretion  of  the  presiding  Judge,  and,  if  he  rests  his 
refusal  to  grant  it  solely  upon  his  discretionary  power,  his 
decision  is  not  reviewable  in  the  appellate  court.  Carson  v. 
Bellinger ,  00  N.  C,  226.  So,  where  a  party  moves  for  a  new 
trial  in  the  Supreme  Court,  on  the  ground  that  he  has  dis- 
covered, since  the  expiration  of  the  trial  term  below,  new 
and  material  evidence,  that  he  could  have  the  benefit  of  on 
a  future  trial,  the  higher  Court  exercises  a  purely  discretion- 
ary power  in  passing  upon  the  motion.     We  therefore  deem 
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it  proper  to  give  notice,  that  this  Court  will,  as  a  rule,  in 
future,  grant  or  refuse  such  motions  without  discussing  the 
facts  embodied  in  the  petitions  or  affidavits  of  the  moving 
party,  as  we  cannot  see  that  any  good  will  be  accomplished 
bj'  contributing  another  to  the  volumes  that  have  been 
written  upon  the  exercise  of  legal  discretion  in  deciding 
.questions  raised  by  applications  for  new  trials.  In  this  case, 
however,  we  find,  that  the  new  testimony  which  the  defend- 
ant proposes  to  offer  is  intended  only  to  contradict  the  feme 
plaintiff  as  to  her  alleged  declarations  to  the  witness.  The 
testimony  in  chief  is  not  separated  in  the  statement  from 
that  elicited  by  cross-examination ;  but  it  may  be,  and  indeed 
it  seems  probable,  that  her  testimony  on  that  point  was  given 
in  response  to  a  question  from  defendant.  We  can  readily 
see  how,  if  the  motion  were  granted,  and  acted  upon  as  a  pre- 
cedent, a  majority  of  defendants  in  cases  like  this  might 
lay  the  foundation  for  a  new  trial,  by  asking  one  charged 
with  being  a  party  to  a  secret  fraudulent  conveyance,  to 
whom  the  witness  communicated  the  fact  that  it  was  exe- 
cuted, and  then  proposing  by  some  of  the  persons  named  in 
reply  to  contradict  on  a  future  trial.  The  proposed  new  tes- 
timony, as  to  the  collection  of  fees  for  the  services  of  the 
horse,  would  be  offered  confessedly  to  contradict  statements 
made  by  the  husband  on  cross-examination.  The  general 
rule  is,  that,  when  the  new  testimony  will  tend  merely  to 
contradict  a  witness  examined  on  the  trial,  a  new  trial  will 
not  be  granted  the  party  wishing  the  benefit  of  it.  Hilliard 
oil  New  Trials,  ch.  15,  sec.  19;  Graham  and  Waltman  on 
New  Trials,  498. 

The  defendant  excepted  to  the  refusal  of  the  Court  below 
to  submit  the  more  numerous  and  specific  issues,  tendered 
on  his  part,  and  the  substitution  of  those  passed  upon  by 
the  jury  instead  of  them. 

The  judgment  can  be  predicated  upon  the  facts  found  by 
the  jury,  as  set  forth  in  the  record.     It  does  not  apjjear  that 
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the  defendant  was  denied  the  opportunity  to  have  the  law 
applicable  to  any  material  portion  of  the  testimony  fairly 
presented  and  [)assed  upon  by  the  jury,  through  the 
medium  of  some  one  of  the  issues  submitted.  Eniery  v. 
Railroad  Co.,  anie^  209.  The  exception  cannot  therefore  be 
sustained. 

The  defendants  insist  that  there  was  error  in  the  refusal  to 
give  the  instructions  asked,  numbered  6,  7  and  15,  involving 
the  question  whether,  upon  the  evidence,  the  Court  should 
have  told  the  jury  tliat  tliere  was  a  presumption,  not  only 
that  the  wife  had  not  paid  bona  fide  for  the  property  assigned 
to  her  by  her  husband,  but  that  a  transaction  of  the  kind 
between  husband  and  wife  cast  upon  the  plaintiff  the  bur- 
den of  rebutting  the  presumption  that  it  was  frauduleut. 

The  doctrine  of  the  burden  of  proof,  in  its  application  to 
causes  involving  an  issue  of  fraud,  has  led  to  their  division 
into  three  classes  {Hardy  v.  Simpson,  13  Ired.,  132) :  First,  when 
fraud  appears  so  expressly  and  plainly  upon  the  face  of  the 
deed  as  to  be  incapable  of  explanation  by  evidence  dc  Aor* 
(as  when  it  is  manifest,  from  reading  a  conveyance,  that  it 
was  made  and  was  intended  to  secure  the  ease  and  comfort 
of  a  debtor  embarrassed  with  debt  at  the  time  of  its  execu- 
tion), there  is  conclusive  presumption  of  fraud,  and  the  Court, 
without  tl)e  intervention  of  a  jury,  declares  the  deed  fraudu- 
lent. Second,  when  the  law  raises  a  presumption  of  fraud 
because  of  tlie  relation  of  the  parties  to  a  transaction,  or  the 
circumstances  attending  it,  and  if  rebutting  evidence  is 
offered  the  issue  must  be  left  to  the  jury.  But  in  the  absence 
of  such  testimony,  the  Court  acts  upon  the  presumption,  as 
when  a  person  stands  in  certain  fiduciary  relations  to  others, 
such  as  arise  out  of  reposing  trust  in  his  skill  and  integrity. 
The  law  raises  a  presumption  in  any  transaction  between 
the  |>arties,  that  the  party  in  the  superior  position  has  used 
it  to  tlie  injury  of  the  person  in  the  inferior  position.     Bige- 
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low  on  Fraud,  190 ;  Lee  v.  Pearce,  08  N.  C,  76 ;  McLeod  v. 
BuUard^Si  N.  C,  515;  Kerr  on  F.  and  M.,  385  and  386. 
Among  the  other  cases  classified  under  this  head,  are  those 
in  which  a  conveyance  seems  (nothing  more  appearing)  to 
have  been  made  for  the  ease  and  comfort  of  the  debtor,  but 
in  which  it  is  evident  that  some  explanation  might  be  given, 
and  a  different  purpose  and  intent  might  be  shown.  Hardy 
y.  Simpsoiif  13  Ired.,  132.  Third,  as  a  general  rule,  where 
there  is  only  evidence  of  such  circumstances  as  naturally 
excite  suspicion  as  to  the  boiia  fides  of  a  transaction,  the  issue 
involving  the  question  as  to  its  fraudulent  character  should 
be  left  to  the  jury,  with  instructions  that  such  circumstances 
are  badges  of  fraud,  and  should  be  scrutinized  closely  in  pass- 
ing upon  the  issue.  Among  these  badges,  as  enumerated  by 
the  courts,  are  failure  to  register  a  conveyance,  required  by 
law  to  be  registered,  within  a  reasonable  time  after  its  exe- 
cution ;  the  embarrassment  of  a  grantor,  and  his  failure  to 
reserve  sufficient  property  to  satisfy  his  indebtedness ;  inade- 
quacy of  price ;  unusual  credit  given  by  one  in  failing  cir- 
cumstances ;  secrecy  in  the  execution  of  a  conveyance ;  the  fact 
that  one  involved  in  debt  makes  a  conveyance  to  a  near  rela- 
tion. Bump  on  Fraud.  Con.,  ch.  4;  ibid.,  p.  158.  The  last  • 
proposition  embodies  the  usual  but  not  the  universal  rule, 
however. 

When  a  voluntary  conveyance  is  attacked  for  fraud  by 
the  creditors  of  a  donor,  the  burden  is  always  upon  the 
donor  to  establish  the  truth  of  circumstances  that  will  repel 
the  presumption  of  fraudulent  intent,  or  by  showing  that 
the  grantor  retained  other  property  sufficient  to  discharge 
all  of  his  pecuniary  obligations.     Ibid.,  286. 

The  possession  of  the  wife  is  also  prima  facie  the  possession 

of  the  husband,  and  consequently  raises  a  presumption  of 

ownership  in  him,  and  where  the  wife  purchases  projjerty 

during  coverture  whether  from  the  husband  or  another,  the 
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burden  is  upon  her  to  show  distinctly,  that  she  paid  the 
purchase  money  out  of  her  own  separate  estate,  not  with  the 
funds  furnished  by  her  husband.  Bump  ^n  Fraud.  C,  318. 
But  this  Court  has  held  that  certain  combinations  of  the 
several  badges  of  fraud,  already  mentioned,  will  raise  a  pre- 
sumption of  fraudulent  intent,  and  make  it  incumbent  on 
the  party  benefited  by  the  alleged  fraud  to  show  the  bona 
fide."^  of  the  transaction.  Counsel  for  the  defendant  cited 
especially  the  cases  of  Reiger  v.  Davis,  67  N.  C,  185;  Trei- 
well  V.  Graham,  88  N.  C,  208,  and  McCanless  v.  Flindium, 
98  N.  C,  358,  in  support  of  his  position,  and  we  propose,  at 
a  later  stage  of  this  discussion,  to  distinguish  each  of  said 
ca.ses  from  that  at  bar.  .  - 

In  apj>lying  some  of  the  principles  announced,"  we  find 
that  his  Honor  instructed  the  jury  as  to  the  delivery  : 

*'  Now,  if  the  testimony  mtisfies  you  that  Mrs.  Brown 
accepted  the  bill  of  sale,  and  gave  her  husband  authority  to 
liold  the  property  as  her  agent,  they  living  together  and  he 
using  the  property  as  hers  and  for  the  benefit  of  the  family, 
according  to  her  directions,  this  would  be  a  constructive 
delivery." 

This  instruction  was  given  just  after  calling*  attention  to 
the  testimony  of  the  plaintiff' and  her  husband,  and  plainly 
left  the  recovery  of  the  plaintit!*  to  depend  upon  the  ques- 
tion, whether  their  evidence  should  show  to  the  satisfaction 
of  the  jury  that  there  was  a  constructive  delivery.  The  onia 
was  thus  plainly  thrown  upon  plaintiff  to  prove  the  delivery. 
The  instruction  was  correct,  too,  as  to  what  constituted  acon- 
structi ve  delivery.  Benjamin  on  Sales,  sees.  1018  (and  notes), 
1043  and  1044  ;  Jenkins  v.  Jarretf,  70  N.  C,  255;  BartleUv. 
Blakfi,  37  Me.,  124.  The  Judge  also  left  to  the  jury  the  ques- 
tion, whetlur  the  testimony  of  the  husband  and  wife  com- 
bined  (there  being  no  other  evidence  as  to  the  point)  had 
satisfied  them  that  there  was  a  bona  fide  debt  due  from  the 
former  to  the  latter,  and  made  the  right  of  recovery  depend- 
€nt  upon  the  weight  given  to  their  testimony  aa  to  the  exist- 
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ence  of  the  debt.     58  Am.  Dec,  775.     On   this  point,  he 
charged  as  follows : 

"  Was  there  an  indebtedness  by  the  husband  to  the  wife? 
You  have  heard  the  testimony  ot  both  husband  and  wife  on 
this  point.  If  they  have  satisfied  you,  by  a  preponderance 
of  evidence,  that  there  was  an  actual  debt' owing  by  the  hus- 
band to  the  wife,  he  had  a  right  to  pay  or  secure  the  debt,"  Ac. 
He  did  not  tell  the  jury  that  the  law  presumed  that  the 
deed  was  executed  in  good  faith  and  for  a  fair  considera- 
tion, but  imposed  the  burden  upon  the  plaintiff  of  showing 
a  delivery,  and  also  of  establishing  the  consideration.  The 
Judge  was  not  bound  to  adopt  the  Innguage  of  the  defend- 
ant's counsel. 

He  went  far  enough  when  he  required  the  jurj'^,  as  a  con- 
dition precedent  to  find  for  the  plaintiff,  to  be  satisfied  of 
the  truth  of  the  fact  mentioned  by  him,  when  those  factSy  if 
frv.e,  would  rebut  the  presumption    arising  out  of  the  rela- 
tion of  husband  and  wife,  that  he   was  in  possession  in  his 
own  right,  and  that  she  had  not  paid  for  the  "property  with 
her   own '•funds.      Indeed,  it   has   been    held    by   eminent 
authority  incorrect  to  use  the  phrase  **  burden  of  proof"  in 
such   connection  as  suggested  in  the  prayer  for  instructions. 
The  burden  of  proof,  it  is  said,  never  shifts,  but  is  always  on 
the  party  having  the  affirmative  of  the  issue.     The  weight  of 
evidence  does  sometimes   shift  in  the   progress  of  a  trial. 
Crreenleaf  on  f^v.,  74,  and  note;  Am.  and   En.  Ev.  of  Law, 
vol.  2,  p.  655.     This  case  cannot  be  made  to  depend  on  any. 
construction  given  to  the  language  used  in  Reiger  v.  Davis, 
07  N.  C,  185,  nor  upon  the  more  decided  terms  used  in 
Thredxvell  v.  Graham,  88  N.  C,  208.     It  differs  from  both  in 
the  facts,  that  a  stranger,  who  was  present  and  wrote  the  bill 
of  sale,  was  examined  in  the  trial,  as  well  as  the  husband 
and  wife,  and  there  was  an  opportunity  given  to  the  jury,  to 
weigh  the  testimony  of  all  as  to  the  good  faith  of  the  trans- 
a,otion  in  (juestion.     It  differs  from  both  of  those  cases,  and 
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also  from  McCanless  v.  Flinchumy  89  N,  C,  358,  in  another 
res[)ect.  The  husband  and  wife  both  testified  that  he  had 
owed  her  a  certain  sum  of  money,  and  had  paid  a  portion, 
leaving  still  due  a  balance  sufficient  to  pay,  and  that  was 
used  to  pay  an  adequate  price  for  the  property  described  in 
the  bill  of  sale.  While  the  testimony  as  to  the  existence  of 
the  debt  does  not  seem  to  be  controverted  by  any  other  testi- 
mony, still  the  onus  was  put  upon  the  plaintiff  by  a  prepon- 
derance of  testimony. 

In  Hodges  v.  LassiteTy  96,  N.  C,  351,  Chief  Justice  SskiiiH, 
for  the  Court,  says:  "  But  assuming  proof,  not  controverted, 
to  have  been  given  of  the  indebtedness,  the  bvrden  then 
rests  on  the  plaintiffs,  who  allege,  to  prove  fraud." 

If  it  were  not  true,  as  it  is,  that  our  case  is  distinguishable 
from  Reiger  v.  Davis,  we  will  find,  by  referring  to  the  lan- 
guage used  by  Justice  Boyden  (not  to  the  syllabus),  thai  the 
Court  intended  to  state  the  rule  of  evidence  laid  down  by 
Best  in   his  work  on  the  Principles  of  Evidence,  p.  277: 
"  Where  effective  proofs  are  in  the  power  of  a  party,  who 
refuses  or  neglects  to  produce  them,  that  naturally  raises  a 
presumi)tion  that  those  proofs,  if  produced,  would  make 
against  him."     When  the  proofs  are  produced,  the  presump- 
tion is  gone.     The  Court  said  in  Reiger  v.  Davis,  supra:  *'It 
is  a  rule  of  law,  to  be  laid  down  by  the  Court,  that  when  a 
debtor,  much  embarrassed,  conveys  property  of  much  value 
to  a  near  relative,  and  the  trai'Saction  is  secret  and  mo  one  is 
present  to  wifne-iis  the  trade  hut  these  near  relatives,  it  is  to  be 
regarded  as  frauduleiH,  but  when  these  relatives  are  made  ^vii- 
nesse^  in  the  cause,  and  depose  to  the  fairness  and  honajidesof 
the  transaction,  and  that  there  was  no  purpose  of  secrecy,  it 
then  becomes  a  (|uestion  for  the  jury  to  det-ermine  the  intent 
which  influenced  the  parties,  and  to  find  it  fraudulent  or 
otherwise,  as  the  evidence  may  satisfy  them."     The  relatives 
and  a  stranger  were  introduced,  and  an  attorney  named, 
with  whom  plaintiff  had  consulted.    The  Court  evidently 
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meant  that  the  question,  whether  the  fraud  was  shown  by 
the  defendant  to  the  satisfaction  of  the  jury,  would,  in  our 
case,  be  left  to  the  jury.  Having  pointed  out  the  distinc- 
tion between  our  case  and  that  of  Treduell  v.  Graham,  supra, 
it,  therefore,  is  not  necessary  to  question  the  proposition  that 
the  burden  of  proof  shifted  in  that  case. 

Abbott,  in  his  work,  Trial  Evidence,  pages  171  and  172, 
sa)'s :  "  It  is  held  that,  if  the  wife  shows  title  to  separate 
property  or  capital,  not  derived  from  him,  the  fact  that  she 
employs  him  upon  it  and  supports  him,  does  not  raise  a  pre- 
sumption of  fraud.  But  his  conduct  in  the  business  may 
be  given  in  evidence  on  the  question  of  fraud."  Tlie  con- 
duct of  the  husband  in  managing  her  horses  and  other  prop- 
erty was  given  in  evidence. 

It  is  not  material  whether  the  husband  gave  her  any  writ- 
ten evidence  of  an  indebtedness,  and  how  he  invested  or 
reinvested  the  money,  if  he  owed  her  an  honest  debt  and 
agreed  to  pay  it.  George  v.  High,  85  N.  C ,  99 ;  Dula  v. 
Youvg,  70  N.  C,  450.  We  conclude,  therefore,  that  the 
learned  Judge  who  tried  the  case  correctly  interpreted  the 
law,  when,  after  decljaring  tl)e  onus  upon  the  plaintiff  to 
establish  the  debt  and  prove  the  delivery  of  the  property,  he 
left  the  jury  to  determine  what  weight  they  would  attach  to 
the  circumstances  in  the  evidence  that  amounted  to  badges 
of  fraud,  and,  mentioning  each  circumstance,  especially  cau- 
tioned the  jury,  because  of  the  character  of  the  evidence,  to 
scrutinize  the  matter  closely,  and  if  they  found  that  the  hus- 
band executed  the  bill  of  sale  with  intent  to  hinder,  delay 
or  defraud  his  creditors,  and  that  the  wife  participated  in 
that  intent,  thev  would  return  a  verdict  for  defendant  on 
the  first  issue.  Bump  on  Fraud.  Con.,  ch.  4;  Johnson  v.  3/c- 
Guire,  11  Iowa,  151.  After  establishing  the  debt,  it  was 
proper  to  tell  the  jury  that,  though  the  husband  intended  to 
defraud  his  creditors,  the  validity  of  the  transfer  to  the  wife 
would  not  be  destroyed  unless  she  participated  in  the  intent. 
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Battle  V.  Maysa7it,S.  E.  Reporter.  It  was  competent  for  plain- 
tiff to  show  the  advice  of  her  attorney,  as  evidence  of  her 
good  faith.     Bump  on  F.  C,  553. 

There  was  no  testimony  tending  to  show  that  the  bill  of 
sale  was  intended  as  a  security.  On  the  contrary,  the  wit- 
nesses testified  that  it  was  a  sale.  We  cannot  see  how  the 
principle  stated  in  Dxiker  v.  Jones,  6  Jones,  14,  applies  to  the 
facts  of  this  case.  The  Judge  was  not  bound  to  leave  the 
question,  whether  the  bill  of  sale  was  intended  as  a  chattel 
mortgage,  to  the  jury,  merely  because  the  plaintiff  did  not 
show  afiirmatively  that  she  gave  her  husband  a  written 
receipt  for  the  debt. 

The  defendant  objected  to  the  order  of  the  Judge,  allow- 
ing the  pleadings  to  be  amended,  to  conform  to  the  proofs, 
after  verdict.  Superior  Courts  possess  an  inherent  power  to 
amend  f)leadings,  and,  under  the  provisions  of  The  Code, 
have  power  to  allow  amendments,  both  before  and  after  judg- 
ment. The  only  limitation*  on  tht^  power  is,  that  no  vesteti 
right  shall  be  disturbed,  and  that  the  cause  of  action  or 
defence  shall  not  be  substantially  changed.  Ki^ott  v.  Taykr, 
96  N.  C,  553  ;  Gikhrist  v.  Kitchin,  SO  N.  C,  20 ;  March  v. 
Vtrhle,  79  N.  C,  19.  If  the  action  in  this  case  had  been 
originally  begun  and  prosecuted  against  the  Sherifi'  indi- 
vidualh',  and  not  against  him  and  his  sureties  on  his  official 
bond,  it  is  obvious  that  the  defence  would  have  been  the  same 
made  in  this  case,  and  the  same  issues  would  have  arisen. 
The  nature  of  the  action  has  not  been  so  changed  as  to  sur- 
prise the  defendant  by  making  it  necessary  to  establish  any 
fact  not  alreadv  material  under  the  issues  submitte<i  to  the 
jury.  The  Judge  could,  in  his  discretion,  refuse  the  motion 
to  amend  or  grant  it,  with  or  without  terms.  The  Code,  §§ 
272,  273;  Carpenter  v.  Huffdeller,  87  N.  C,  273;  ReyiioWs. 
SmatherSj  87  N.  C,  24. 
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We  conclude,  therefore,  that  the  defendant  has  shown  no 
error  that  entitles  him  to  a  new  trial.  The  judgment  must 
be  affirmed. 

No  error.  Affirmed. 

Smith,  C.  J.  (dissenting).  The  facts  developed  at  the 
trial,  that  the  alleged  consideration  of  the  conveyance  was 
an  indebtedness  arising  out  of  the  sale  of  the  wife's  land  ten 
years  before,  and  the  application  of  the  moneys  received 
therefor  to  the  husband's  use ;  that  he  was  on  the  eve  of 
hopeless  insolvency;  that  the  deed  was  kept  without  disclos- 
ing the  transfer  of  the  property ;  that  it  was  proved  at  a  late 
hour  of  the  night,  under  unusual  circumstances  ;  that  speci- 
fic values  were  not  put  upon  each  article ;  the  continued 
possession  and  use  of  the  personal  property,  with  no  indica- 
tion of  a  change  of  title,  sustaining  the  credit  of  the  husband 
in  making  contracts  upon  the  faith  of  it ;  the  assent  of  the 
wife  thereto,  whereby  he  had  the  beneficial  enjoyment  as 
before ; — these,  in  my  opinion,  raised  a  presumption  of  fraud 
between  parties,  husband  and  wife,  thus  dealing  with  each, 
which  the  appellant  was  entitled  to  have  given  as  an  instruc- 
tion to  the  jury,  requiring  proof  in  rebuttal.  If  the  agree- 
ment for  the  continued  use  of  the  property,  after  as  before 
the  making  of  the  deed,  had  been  part  of  the  arrangement 
for  the  transfer,  it  would  have  rendered  the  deed  ijyso  facto 
void,  as  securing  an  interest  to  the  vendor.  Rea  v.  Alexan- 
der, r)  Ired.,  644. 

The  assent  to  such  possession  and  use  may  authorize  the 
inference  of  its  being  a  prior  condition,  express  or  implied, 
which  would  avoid  the  deed,  and  certainly  strengthens  the 
presumption  of  the  presence  of  this  vitiating  element  in  the 
transaction. 

In  Askew  v.  Reynolds,  1  D.  and  B..  3()7,  the  following  lan- 
guage is  used  by  Gaston,  J.,  quoted  with  api)rob{ition  by 
RuFFiN,  C.  J.,  in  Fostei'  v.  Woodjin,  11  Ired.,  330,  in  reference 
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to  a  conveyance  unattended  with  a  change  of  possession : 
*'  But  such  a  repugnance  between  the  transfer  and  the  pos- 
session yet  rauies  the  presumption  of  a  secrd  trust  for  the  bene- 
fit of  the  grantor,  which,  while  it  admits,  also  requires  an 
explanation,  and  which,  unexplained  or  not  satisfactorily 
explained,  establishes  the  fraud."  Here  there  is  none— the 
consent,  to  the  use  for  his  own  benefit,  of  the  vendee,  his  wife- 
The  refusal  to  so  charge  is  an  error,  in  my  opinion,  entitling 
the  appellant  lo  a  venire  de  nm^o. 


W.    A.  HAISLIP    V.    WILMINGTON    AND    WELDON  RAILROAD 

COMPANY. 

Railroads — Eight    of    Way — Damages  to    Crops — BenejiU  lo 

Land-omner. 

1.  In  an  ac  ion  to  recover  damages  against  a  railroad  company  for  right 

of  way,  the  injury  done  to  growing  crdps,  both  inside  and  outside 
of  the  land  apportioned,  must  be  estimated  in  asse-sfing  damages. 

2.  Under  the  charter  of  the  Wilmington  and  Weldon  Railroad  Company, 

upon  payment  of  damages  assessed  for  right  of  way,  the  land 
covered  by  the  road,  and  sixty-five  feet  fi'om  the  base  of  then»d 
on  each  side,  becomes  vested  in  the  company  in  fee-simple. 

8.  In  estimating  benefits  to  the  owner  of  the  land  on  the  line  of  the 
road,  he  is  to  have  the  benefit,  without  charge,  of  all  advantages 
common  to  others  in  the  community. 

This  was  an  action  to  recover  damages  for  right  of  way 
for  branch  railroad  of  defendant  company,  across  land  of 
plaintiff,  tried  at  December  Term,  18S8,  of  Martin  Superior 
Court,  before  Graves j  J. 

The  plaintiff'  filed  his  petition  before  the  Clerk  of  the  Suf)e- 
rior  Court  of  Martin  County,  asking  the  appointment  of  com- 
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missioners  or  jury,  under  the  charter  of  defendant  company, 
to  assess  the  damages,  and  benefits  in  accordance  therewith, 
to  the  lands  of  plaintiff,  by  reason  of  the  building  of  defend- 
ant company's  railroad  over  the  same. 

Commissioners  were  appointed,  who  made  report,  a  copy 
of  which  is  annexed  as  part  of  the  case.  The  Clerk  affirmed 
the  rej)ort. 

The  plaintiff  and  defendant  both  appealed  from  the  assess- 
ment and  report  of  the  commissioners,  and  fr>m  the  order 
of  the  Clerk  confirming  the  same. 

The  defendant's  appeal  was,  that  the  estimate  of  damages 
wa^  too  large  and  that  of  benefits  too  small. 

Exceptions  to  report  were : 

1.  That  there  was  no  land  condemned  for  t'le  use  of  the 
railroad. 

2.  That  that  laid  off  is  too  vague  and  indefinite  in  its 
location. 

3.  That  it  was  not  for  the  jury  to  mark  out  the  course  of 
the  road,  but  the  privilege  of  the  company. 

4  That  there  is  no  way  from  the  report  to  ascertain  the 
quantity  of  the  land  so  as  to  estimate  ihe  value  of  land  or 
damages. 

The  Court  ruled  as  follows  on  the  exceptions : 

"Upon  considering  the  exceptions,  the  Court  considers  that 
the  reference  of  the  report  to  the  location  by  the  engineers 
of  defendant,  would  enable  the  Court  to  see  definitelv  how 
the  road-bed  is  located.  Therefore,  the  first  exception  is 
overruled. 

"It  is  true  that  it  was  not  for  the  jury  to  mark  out  the  course 
of  the  road,  but  the  privilege  of  the  company;  but  the  Court 
understands  the  report  as  assigning  damages  on  the  land  as 
laid  out  by  the  defendant's  engineers. 

"As  to  the  third  exception,  that  is  certain  which  can  be 
made  certain,  and  by  reference  to  the  location  of  road  of 
defendant,  made  by  its  engineers  and  referred  tobv  commis- 
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sioners,  the  land  subjected  to  the  easement  for  the  benefit  of 
the  defendant  may  be  ascertained  and  identified. 

*' Exceptions  two  and  three  are  therefore  overruled." 

After  the  disposition  of  the  exceptions  as  above,  issues  were 
submitted  to  the  jury  as  to  the  damages  and  benefits  accru- 
ing to  the  plaintiff  by  reason  of  the  use  and  occupation  of 
the  land  by  defendant  as  right  of  way  for  its  railroad. 

Evidence  was  introduced  tending  to  show  amount  of 
damages,  &c.,  and  to  show  destruction  of  growing  crop  in 
the  right  of  way,  and  also  injury  to  crop  outside  of  right  of 
way,  by  passing  over  it,  and  by  insecure  cattle-guards  over 
which  hogs  passed  and  destroyed  it. 

To  this  evidence  as  to  injury  to  crop  and  insecurity  of 
cattle-guards,  defendant  objected,  but  it  was  allowed  by  the 
Court. 

The  defendant  requested  the  Court  to  charge: 

1.  That,  in  this  action,  the  jury  cannot  consider  the  dam- 
age done  to  the  growing  crop. 

2.  That  the  railroad,  having  no  title  to  the  land,  but  only 
the  right  to  use  the  same  for  the  purpose  of  its  construction, 
the  jury,  in  estimating  damages,  will  consider  only  the  land 
actually  used  by  the  railroad,  and  not  the  entire  Avidtb  of 
130  feet. 

3.  That  the  jury  will  consider  any  special  benefit  to  plain- 
tiff from  the  construction  of  the  railroad  and  offset  same 
against  such  damage  as  they  may  allow,  and  in  this  connec- 
tion thev  may  consider  the  increased  value  of  plaintiffs 
timber,  in  that  the  railroad  makes  it  more  salable  and  more 
accessible  to  market,  and  makes  a  market  for  cross-tie  tim- 
ber— his  timber  lying  on  both  sides  of  the  road. 

His  Honor  refused  the  1st  and  2  i,  and  gave  the  3d,  with 
this  addition :  ''  But  the  jury  will  bear  in  mind  that  the  plain- 
tiff' is  entitled  to  have,  in  estimating  the  increased  value  of 
his  timber,  the  benefit  of  all  advantages  common  to  others' 
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His  Honor,  after  explaining  how  the  land  of  the  citizen 
might  be  taken  for  public  use,  but  that  it  could  only  be 
done  upon  making  to  the  citizen  just  compensation,  charged 
them  that  "  the  material  matter  for  you  to  determine  is,  what 
is  just  compensation  to  plaintiff,  for  the  right  which  the 
defendant  takes  to  occupy  his  land  and  build  its  railroad 
thereon,  and  to  maintain  and  operate  it  there. 

"The  measure  of  the  value  is  the  damages  which  the  plain- 
tiff has  sustained  by  reason  of  the  taking  of  his  land — the 
removal  of  earth  by  reason  of  the  embankments  and  cuts, 
and  the  direct  consequences  whicli  result  from  the  building 
and  operating  defendant's  railroad. 

"  It  is  true  that  the  defendant  does  not  ac(juire  the  legal 
title  to  the  land  itself,  but  it  does  acquire  an  easement  or 
right  to  use  the  land  taken  from  the  plaintiff  for  all  the  pur- 
poses of  building,  making,  repairing,  operating  and  using 
the  railroad,  so  exclusively  that  the  plaintiff  would  not  be 
allowed  to  do  anything  on  the  land  which  would  interfere 
with  its  franchise. 

"But  while  the  plaintiff  is  entitled  to  be  paid,  as  compensa- 
tion for  the  injury  done  him  by  taking  his  private  property, 
so  raucli  damage  as  he  has  received,  on  the  other  hand,  in 
arriving  at  a  just  and  fair  compensation,  it  is  proper  to  take 
into  consideration  the  benefits  which  the  plaintiff  has  received 
specially — that  is,  such  benefit  as  inures  peculiarl}^  to  that 
land. 

"He  is  entitled  to  have,  without  any  deduction,  the  general 
benefit  which  is  common  to  the  communitv. 

"But  such  special  benefits  as  the  plaintiff  has  received  must 
be  deducted  from  the  damages,  in  order  to  arrive  at  the  just 
compensation." 

Verdict  and  judgment  in  favor  of  the  plaintiff.  Appeal 
by  plaintiff. 
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Errors  alleged :  That  the  Court  erred  in  admitting  testi- 
mony objected  to,  and  in  refusing  to  charge  as  requested, 
and  error  in  charge  as  given. 

Mr.  C.  M.  BmbeCy  for  the  plaintiff. 

Messrs.  J.  E.  Moore  and  H.  W.  StiLbbSf  for  the  defendant 

Shepherd,  J.  No  error  is  assigned  as  to  the  rulings  of  the 
Judge  upon  the  exceptions  to  the  report  of  the  "jury/' or 
commissioners,  and  the  only  exceptions  presentci  for  our 
consideration  grow  out  of  the  trial  of  the  issues,  as  to  the 
damages  sustained  by  the  petitioner  and  the  value  of  the 
benefits  resulting  to  him  by  reason  of  the  construction  of  the 
defendant's  road  over  his  land. 

The  admission  of  the  testimony  objected  to,  and  the 
refusal  of  the  Court  to  give  the  first  instruction  prayed  for 
by  the  defendant,  may  be  considered  together,  as  they  sub- 
stantially involve  the  same  question,  viz. :  Whether  the 
defendant  is  liable  for  damages  to  the  growing  crop  on  and 
outside  of  the  right  of  way,  which  damages  were  actually 
sustained  by  reason  of,  and  incident  to,  the  construction  of  the 
road.  The  mere  statement  of  the  proposition  excludes  the 
idea  that  the  damages  sought  to  be  recovered  were  "  remote, 
speculative  or  contingent."  The  action  of  the  Court  is  fully 
sustained  both  by  reason  and  authority. 

"  The  value  of  growing  crops  destroyed  by  the  appropria- 
tion of  the  lands,  both  inside  and  outside  of  the  location, 
*  *  (have)  been  held  proper  elements  of  damages."  Woods" 
Railway  Law,  2  vol.,  917  ;  Lance  y,  C.  M.  &  St.,  P,  R.  R.  ft. 
57  Iowa,  ^\?>(S. 

The  second  instruction  asked  for  was  properly  refused, 
and  there  is  no  error  in  the  charge  upon  the  subject  to  which 
it  relates.  A  mere  glance  at  section  18  of  defendant's  char- 
ter (2  Rn)  Stats..  342)  will  show  that  His  Honor  was 
correct.     "  After  the    assessment    of    the    damages    to   be 
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paid,  and  the  payment  thereof,  the  property  covered  by  the 
road  ,and  sixty-five  feet  on  each  side  thereof,  measuring  from 
the  base  of  the  road,  shall  become  to  all  intents  and  purposes 
vested  in  the  company  in  fee  simple." 

The  addition  to  the  third  instruction  was  unquestionably 
proper.  After  a  careful  scrutiny  of  the  entire  charge,  we  are 
unable  to  find  any  error  of  which  the  defendant  can  com- 
plain. 

No  error.  AflBrmed. 


JOSIAH  G.  ALLEN  v.  THE  WILMINGTON  AND  WELDON 

RAILROAD  CO.* 

Exceptions  must  be  made  Below— Emmeyit  Domain — Charter  of 
W.  &  W,  R.  R.  Co. — Joinder  of  Causes  of  Action — Remedy 
of  One  whose  Land,  is  Appropriated  or  Damaged  by  R.  R. 
Co.— The  Code,  ch.  49,  §  1032,  et  seq.;  §  1945,  §  1975. 

1.  Only  those  exceptions  which  were  made  below  will  be  considered  in 

the  Supreme  Court. 

2.  The  statutory  method  of  condemning  a  right  of  way  by  the  W.  &  W. 

R.  R.  Co.  can  be  exercised  only  when  the  parties  are  unable  to 
agree  upon  the  terms  of  acquirement. 

3.  The  right  of  eminent  domain  can  be  exercised  only  in   the  mode 

pointed  out  in  the  statute  conferring  it. 

4.  The  method  of  proceeding,  for  the  condemnation  of  land  by  railroad 

corporations,  prescribed  by  ch.  49,  The  CodCy  is  applicable  to  all 
railroads,  whether  formed  under  the  general  law  or  special  act  of 
incorporation. 

5.  Semble  that  §  1945,  The  Code,  applies  to  the  W.  &  W.  R.  R.  Co. 

6.  The  only  remedy  open  to  one,  whose  land  is  appropriated  by  the  W. 

&  W.  R.  R.  Co.  as  a  right  of  way,  is  under  §  16  of  the  company's 
charter,  as  (possibly)  modified  by  ch.  49,  The  Code,  The  statute 
has  taken  away  the  common  law  remedy. 

•AviBRY,  J„  did  not  sit. 
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7.  Where  a  deed  for  a  right  of  way  was  obtained  from  a  land-owner  by 

fraud  on  the  part  of  a  railroad  company,  the  Superior  Court  has 
jurisdiction  to  set  aside  the  cmveyance,  but  cannot  go  further, 
in  the  same  action,  and  ascertain  and  enforce  payment  of  dam- 
ages sufferet]  by  the  jsrantor  by  reason  of  the  appropriation  of  his 
land  as  a  right  of  way  by  the  company,  aUhough  such  appro- 
priiition  was  made  Uy  the  company  under  the  deed  in  question. 

8.  There  is  a  great  difference    between  the    joinder  of   incongruous 

causes  of  action,  over  each  of  which,  the  Court  ha^  jimsdicim, 
and  the  association  of  separate  alle^fed  causes  of  action  of  which 
so7tir  are  within  and  others  withou*  the  jurisdiction  of  the  Court. 
In  the  latter  case  the  allegations  of  causes  of  action  of  which  the 
Court  has  no  jurisdiction  are  but  harmless  surplusage,  rherefort, 
where  plaintiff  sued  a  railroad  company  in  the  Superior  Court  for 
the  value  of  his  land  appropriated  as  a  right  of  way  by  the  com- 
pany, and  joined  a  cause  of  action  for  damages  sustained  by  him 
by  reason  of  the  faulty  construction  of  the  road:  Held,  that  he 
could  recover  on  the  last  mentioned  cause  of  action,  although  the 
Court  had  no  jurisdiction  of  the  first. 

This  was  a  civil  action,  tried  before  Avery,  J.,  at  Fall 
Term,  1888,  of  the  Superior  Court  of  Johnston  County. 

The  defendant  company,  to  whom,  under  the  name  of 
"  The  Wihuington  and  Raleigh  Railroad  Company,"  ita 
charter  was  granted  in  LS33  by  the  General  Assembly,  and 
whose  corporate  name  was,  by  the  act  of  February  14, 18o5, 
changed  into  that  it  now  has,  upon  the  substitution  of  another 
terminus  for  the  road,  was  authorized  by  section  2 1  "  to  con- 
struct a  branch  or  branches  to  the  main  road,  to  be  con- 
nected with  the  main  road  at  sucli  point  or  points  as  they 
(the  stockholders)  may  determine  on,  and  to  lead  in  such 
direction  and  to  such  point  or  points  as  they  may  think 
best." 

In  the  exercise  of  the  authority  conferred,  the  company 
proposed  to  construct  a  branch  road  from  a  point  in  the 
county  of  Wilson  on  its  line  to  a  point  on  the  boundary  line 
between  the  State  and  South  Carolina,  in  either  the  county 
of  Richmond  or  the  county  of  Robeson,  and  with  a  view  to 
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this  end  procured  from  the  plaintiff  free  and  perpetual 
right  of  entry  to  the  plaintiff's  land,  an  easement  therein  for 
the  location  and  operating  its  contem{)lated  railway,  upon 
any  part  wherever  the  Company  may  select  its  route.  The 
deed  conveying  the  easement,  with  all  the  incidental  rights 
and  privileges  necessary  to  its  full  enjoyment,  was  made  and 
bears  date  August  29,  1882.  Under  this  grant  of  the  right 
of  way,  made,  Hson  its  face  is  expressed,  "in  consideration 
of  the  benefits  to  be  derived  from  the  building  of  the  said 
branch  road,  and  in  further  consideration  of  one  dollar," 
the  company  proceeded,  in  the  latter  part  of  December,  1885, 
to  construct  its  road  upon  a  route  selected  and  determined 
by  its  agents,  and  have,  since  its  completion,  been  running 
its  trains  over  the  same. 

On  the  5th  day  of  December,  1887,  the  plaintiff  began 
the  present  action  against  the  defendant,  and  in  his  com- 
plaint alleges  that  the  deed  for  the  right  of  way  was  procured 
from  him  by  the  false  and  fraudulent  representations  of 
the  company's  agent,  that  the  road  was  to  be  built  upon  a 
line  which  had  theretofore  been  surveyed  and  marked  out, 
and  ran  through  the  rear  part  of  the  tract,  from  which  but 
little  inconvenience  would  have  been  caused  to  the  use  of 
the  plantation,  and  an  assurance  that  if  the  location  was 
elsewhere  a  new  conveyance  would  be  required,  for  which, 
if  not  meant  as  a  donation,  compensation  would  be  given  ; 
and  that  the  road  had  been  built  on  a  different  route,  over 
cultivated  land,  and  to  the  great  damage  of  the  farm. 

The  plaintiff  further  demands,  in  other  assigned  causes  of 
action,  compensation  and  damages  sustained  by  reason  of 
the  alleged  unskillful  and  negligent  construction  of  the  road 
in  the  various  particulars  mentioned.  The  demand  is  :  that 
the  deed  be  declared  void ;  for  fifteen  hundred  dollars  dam- 
-ages,  and  for  general  relief. 

The  defendant,  in  answer  to  the  complaint,  denies  all  the 
imputations  of  falsehood  and  fraud  in  inducing  the  execu- 
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tion  of  the  deed,  averring  that  it  was  made  f.eely  and  will- 
ingly, and  after  it  had  been  read  and  explained;  admits  that 
a  change  had  been  adopted  in  the  route  of  the  road  after  the 
plaintifl's  conveyance  in  general  terms  of  the  right  of  way 
across  the  land,  as  it  was  found  most  convenient  and  useful 
to  the  company  ;  and,  after  controverting  most  of  the  allega- 
tions in  the  complaint,  as  a  further  defence,  alleges  that  the 
plaintiff  "  demanded  and  received  from  it  $100  for  the  license 
and  privilege  of  constructing  said  road  on  the  line  as 
located." 

Upon  issues  submitted  to  the  jury,  they  find: 

1.  That  the  deed  was  procured  through  false  and  fraudu- 
lent representations,  made  by  the  company's  agent,  who 
thereby  superinduced  its  execution. 

2.  That  the  road  has  been  constructed  over  a  different 
route  from  that  marked  out  wlien  the  deed  was  given. 

3.  That  the  damage  resulting  fjom  thetjhange  of  route  is 
$500,  and  from  tlie  failure  to  construct  cattle-guards  and 
crossings  at  i)lantation  roads,  $225. 

4.  That  none  has  been  occasioned  by  washings  of  the  land 
caused  by  the  negligent  and  unskillful  manner  of  construct- 
ing the  road. 

Judgment  having  been  rendered  according  to  the  verdict 
defendant  ap{)ealed. 

Among  the  exceptions  taken  below,  was  the  following: 

"Counsel  for  defendant  insisted  that  plaintiff's  damage 
could  not  be  assessed  in  this  action,  because  this  Court  could 
onlv  take  jurisdiction  of  the  action  to  set  aside  deed  and  not 
of  the  assessment  of  damages  for  right  of  way. 

"His  Honor  held  that  the  Superior  Court,  having  exclu- 
sive jurisdiction  of  the  (juestion  of  fraud  and  misrepresenta- 
tion, had  a  right  to  grant  complete  relief  in  this  action  ;  and 
this  was  not  only  the  rule  of  the  courts  of  equity,  but  was  in 
accord  with  the  idea  upon  which  the  new  Code  of  Procedure 
was  based,  of  deciding  in  one  action  all  questions  growing 
out  of  the  same  transaction." 
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Mr.  C.  M,  Busbee,  for  the  plaiiitiflF 
Jt/r.  George  DaviSy  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case).    The  exceptions  are 
very  numerous,  and  we  deem  it  necessary  to  notice  only  one, 
that  is  taken  to  the  prosecution  of  the  claim  set  out  in  arti- 
cle 5  of  the  first  named  causes  of  action   contained  in  the 
complaint,  and  none  is  taken  to  the  first,  whose  sole  object 
is  the  setting  aside  the  conveyance  of  the  right  of  way  over 
the  premises,  nor  to  the  damages  arising  from  the  failure  to 
put  up  cattle-guards  and  to  construct  crossings.     The  deed, 
if  effectual,  allowed  the  company  to  select  its  route,  and 
would  bar  all  claim  for  damages  incidental  to  and  necessa- 
rily incurred  in  exercising  the  conferred  right     This  obsta- 
cle in  the  way  of  any  proceeding,  under  the  statute,  to  acquire 
an  easement  in  the  land,  must  be  removed  by  annulling  the 
deed,  for  this  method  of  obtaining  the  right  is  given  when  the 
parties  are  unable  to  agree  upon  the  terms  of  tlie  acquirement. 

There  is  no  difficulty,  then,  in  prosecuting  the  action,  so  far 

as  it  proposes  to  put  the  conveyance  out  of  the  way,  and 

seeks  damages  for  subsequent  injuries,  unless  it  be  in  the 

plaintiff's  own  inaction  to  make  objection,  when  he  found  a 

new   line  had  been  adopted   by  the  defendant,  and  even 

accepted  compensation  for  letting  the  water  out  of  his  pond 

to  enable  the  company  to  go  on  with  its  work  and  expend 

largely   in   constructing   the   road.     This    point  has   been 

strongly  urged  in  the  argument,  but  as  no  exception  of  the 

kind  is  shown  in  the  record,  it  cannot  now  be  entertained, 

whatever  may  have  been  its  force  if  taken  in  apt  time. 

The  judgment,  followang  the  verdict,  which  affirms  the 
allegations  as  to  the  influences  brought  to  bear  upon  the 
plaintiff  in  inducing  the  making  of  the  deed,  wnll  remain 
unHisturbed. 

The  remaining  causes  of  action  are  based  upon  trespasses 
conamitted  upon  the  land,  and  the  complaint  demands  com- 
102—25 
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pensation  in  damages  therefor,  simply  as  such,  and  not  for  the 
value  of  any  permanent  right  of  way,  to  be  acquired  over 
the  land,  when  such  damages  have  been  paid.  It  is  obvious, 
if  the  judgment  is  permitted  to  stand,  which  gives  compen- 
sation therefor,  the  defendant  would  have  no  easement  or 
estate  in  the  land,  and  would  be  equally  exposed  to  another 
and  successive  actions  for  continuing  trespasses,  in  the  use  of 
the  road,  by  running  its  cars  over  the  track. 

The  right  of  eminent  domain,  possessed  by  the  State,  may 
be  exercised  when  conferred  upon  public  corporations  of  the 
class  to  which  the  defendant  belongs,  as  decided  in  R.  &  G. 
jR.  R.  Co.  V.  DaviSj  2  D.  &  B.,  451.  and  many  subsequent 
cases;  but  it  must  be  exercised,  and  can  only  be  exercised, in 
the  mode  pointed  out  in  the  statute.  The  provision  in  the 
act  incorporating  the  defendant  company,  authorizing  the 
proceeding  to  condemn  lands  of  an  owner  over  which  the 
road  is  to  j)ass,  when  the  parties  cannot  agree  on  the  terms 
of  purchase,  renders  it  *'  lawful  for  the  president  and  direc- 
tors to  file  a  petition,  in  the  name  of  the  company,  in  the 
(now  extinct)  Court  of  Pleas  and  Quarter  Sessions  of  the 
county  wherein  the  land  lies,  under  the  same  rules  and  reg- 
ulations as  are  now  prescribed  for  laying  off  public  roads  in 
^aid  county,"  under  certain  restrictions  mentioned.     Sec.  14 

Authority  is  given  the  company,  in  sec.  17,  to  enter  upon 
lands  for  the  purpose  of  surveying  a  route  for  the  track,  and 
laying  off  and  marking  the  same,  and  upon  failure  of  the 
company  to  take  steps  for  condemning  the  land,  the  same 
remedy  is  given  the  owner,  and  he  is  required  to  proceed, 
"after  the  manner  and  according  to  the  rules  provided  in 
the  lOth  section  hereof,  and  not  othenmsey  Sec.  IS.  The 
concluding  clause  of  this  section  declares  that  "if  the  owners 
of  said  lands  shall  bring  any  action  of  trespass  against  the 
company  or  any  of  its  officers,  or  any  other  action  but  a  peti- 
tion as  aforesaid,  the  defendant  may  give  this  act  in  evi- 
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dence  under  the  general  issue  or  upon  a  special  plea,  and  it 
shall  bar  the  said  action  or  suit." 

The  abolition  of  the  county  courts  prevents  a  literal  com- 
pliance with  the  terms  prescribed  in  reference  to  the  tribu- 
nal to  which  application  must  be  made,  but  the  objection 
disappears  by  the  enactment  contained  in  sections  9  to  22 
inclusive  of  ch.  61,  Revised  Code,  which  supersede,  at  least 
in  some  particulars,  the  method  of  procedure,  and  determine 
the  corporate  rights  and  privileges  of  public  corporations 
found  in  the  charter.    , 

By  these  provisions  the  railroad  company  may  enter  upon 
land  and  lay  out  the  route  on  which  to  put  the  road,  and 
either  company  or  proprietor  "  may  apply  by  petition" 
(five  days  previous  notice  having  been  given)  "to  the  County 
or  Superior  Court  of  the  county  in  which  the  land  or  some 
part  thereof  may  be  situate,  and  the  Court  shall  appoint  five 
disinterested  and  impartial  freeholders  to  assess  the  damages 
to  the  owner  for  the  occupation  and  use  of  the  land  afore- 
said." And  the  method  of  proceeding  for  the  condemnation 
of  land,  in  furtherance  of  such  public  enterprises,  is  furnished 
in  detail  in  ch.  49  of  The  CodCj  sec.  1932,  et  seq.y  entitled 
**  Railroad  and  Telegraph  Companies." 

In  its  original  form,  as  found  in  Acts  1871-72,  sec.  13,  the 
procedure  for  condemnation  prescribed  is  confined  to  com- 
panies formed  under  the  act,  but  in  Th^  Code,  §  1943,  that 
clause  is  reproduced  by  the  addition  of  the  words  "or  by 
special  act  of  the  General  Assembly,"  so  that  it  is  now  appli- 
cable to  railroads  whether  formed  under  the  general  law  or 
l>y  special  act  of  incorporation. 

It  is  not  material  to  inquire,  to  what  extent  the  charter  of 
"tbe  defendant,  in  these  features,  has  been  modified  by  sub- 
sequent legislation  ;  though,  as  not  impairing  vested  rights, 
-v«re  are  inclined  to  the  opinion  that  the  modified  provisions 
xxiade  on  the  subject  must  be  pursued,  and  instead  of  a  jury 
view,  the  freeholders,  as  directed  in  section  1945,  should 
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be  appointed,  whose  duty  it  is  to  go  upon  the  premue^  and 
hear  the  proof  J  and  then  make  up  and  return  their  report  to 
the  Clerk,  as  representing  the  Superior  CouH,  for  its  action 
thereon,  as  directed  in  the  section  next  succeeding. 

However  this  may  be,  the  course  pursued  in  the  present 
case,  in  which  the  jury  was  allowed  to  ascertain  the  value 
of  the  rights  and  privileges  demanded  by  the  plaintiff,  is 
wholly  without  warrant  of  law;  and  as  no  easement  has  been 
acquired,  so  no  damages  should  have  been  awarded  as  the 
consideration  therefor,  nor  could  any  damages  be  recovered 
for  the  act  of  entry  upon  the  premises  and  the  constructing 
and  using  the  road. 

The  third  instruction  proceeds  upon  the  idea  of  a  vesting 
in  the  defendant  of  an  interest  in  the  land  as  a  right  of  way 
over  it,  and  directs  the  jury  to  ascertain,  as  the  measure  of 
value  thereof,  "  the  difference  between  what  the  whole  prop- 
erty would  have  sold  for,  unaffected  by  the  road,  and  what 
it  would  have  sold  for  as  injured  (if  it  was  injured)  by  the 
construction  of  the  road,"  this  being  "  the  measure  of  dam- 
age for  the  right  of  way"  &c. 

The  charge  is  excepted  to  by  the  appellant  in  exceptions 
5,  6,  7  and  8,  and  we  think  there  is  error  therein. 

The  counsel  for  the  appellee,  in  answer  to  the  objection, 
argues  that  it  should  have  been  taken  by  demurrer,  and  has 
been  waived.  But  this  is  not  a  case  of  the  joinder  of  incon- 
gruous causes  of  action  in  the  complaint,  over  each  of  which 
jurisdiction  is  possessed,  but  an  association  of  separate  alleged 
causes  of  action,  of  which  some  are  within  and  othere  with- 
out the  jurisdiction  of  the  Court,  so  that  redress  may  be 
given  in  the  former,  and  cannot  be  given  in  the  latter.  The 
cause  of  action,  growing  out  of  the  act  of  Appropriating  the 
plaintiff* 's  real  estate  to  the  uses  of  the  company,  can  be 
prosecuted  only  in  a  single  special  proceeding,  provided 
in  the  statute,  in  its]nature  exclusive  of  any  other,  and  which, 
as  said  by  Ashe,  J.,  in  HolUmay  v.  Railroad,  So  N.  C,  452, 
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"  has  taken  away  the  common  law  remedy."  The  allega- 
tions which  introduce  the  claim  for  damages  growing  out  of 
the  construction  of  the  road,  and  for  which  compensation 
must  be  sought  in  the  statutory  mode  of  procedure,  are  but 
harmless  surplusage,  and  may  be  disregarded  in  the  pursuit 
of  such  as  are  recoverable  and  are  consequent  upon  a  faulty 
construction  of  the  road  {Sioger  Manufacturing  Co.  v.  Bar- 
reU,  95  N.  C,  36);  and  for  such,  redress  may  be  had  in  the 
present  action.     The  Code,  §  1975. 

The  complaint  does  not  profess  to  transfer  to  the  defend- 
ant any  interest  in  the  land,  or  easement  upon  it,  upon  the 
payment  of  the  assessed  damages,  and  hence  no  equivalent 
is  secured  to  the  company  by  making  payment. 

As  while  the  deed  continued  in  force,  and  it  could  be 
annulled  only  for  the  imputed  vitiating  infirmity,  at  the 
instance  of  those  who  made  it,  and  by  them  it  was  acquiesced 
in  until  the  bringing  of  the  suit,  the  condition,  the  inability 
of  the  parties  to  come  to  »n  agreement,  did  not  exist  so  as 
to  warrant  the  summary  action  by  petition,  and  therefore 
the  case  stands  upon  the  conferred  authority  to  enter  upon 
the  land  and  build  the  road.  The  compensation  for  this 
deprivation  of  property  must  await  the  result  of  the  action 
of  the  commissioners  and  its  confirmation,  and  meanwhile 
the  common  law  remedv  for  other  lawless  invasions  of  the 
property  of  ainother  is  withheld,  unless*  damages  supervene 
afterwards,  for  which  it  does  afford  relief. 

We  pretermit  an  inquiry  into  the  sufiiciency  of  other 
exceptions  taken  at  the  trial,  to  rulings  of  the  Court  that  have 
been  the  subject  of  earnest  controversy  upon  the  hearing, 
because  not  necessary  in  disposing  of  the  case  on  appeal. 

The  counsel  for  appellant  conceded  the  plaintiff's  right 
to  recover  damages  as  assessed  in  the  issues  for  defendant's 
neglect  to  put  up  cattle-guards  and  provide  proper  crossings 
at  the  intersection  of  the  railroad  with  plaintiff's  plantation 
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roads,  and  the  judgment,  so  far  as  it  awards  these  and  sets 
aside  the  conveyance,  must  be  affirmed,  and  reversed  so  far 
as  it  awards  damages  for  the  building  of  the  road  over  the 
new  instead  of  the  original  route  by  the  mill. 

Modified  and  affirmed. 


FARRELL  &  CO.  v.  THE  RICHMOND  AND  DANVILLE  R.  R.  CO. 

Judge* 8   Charge — Stoppage  in   Transitu — Carrier's  Stipulatm 
for  Lien  for  Arrearages — Delivery ^  Actual  and  ConMrudive^ 
Priority  of  Liens  as  between  Vendor,  Carrier  and  Attaching 
Creditor. 

1.  A  charge,  that  if  the  jury  believe  a  certain  state  of  facts  the  plaintiff 
is  noc  entitled  to  recover,  while  it  was  proper  upon  the  genenl 
issues  submitted,  under  the  old  practice,  is  confusing  when  applied 
to  our  present  system.  The  loose  practice  in  this  respect  should 
be  discontinued. 

3.  The  right  of  :»toppage  in  transitu  is  the  right  of  the  vendor,  after  he 
has  delivered  goods  out  of  his  own  possession  and  put  them  in  the 
hands  of  a  carrier  for  delivery  to  the  buyer,  to  retake  tiie  goods 
before  they  reach  the  buyer's  possession,  upon  disco v^a-ing  the 
buyer's  insolvency.  The  right  is  based  upon  the  plain  reason  of 
justice  and  equity,  that  one  man's  goods  shall  not  be  taken  to  psy 
another  man's  debts,  and  is  highly  favored  on  accoant  of  its 
intrinsic  justice.  The  right  arises  solely  upon  the  insolvency  of 
the  buyer,  and  such  insolvency  being  unknown  to  the  vendor  at 
the  time  of  the  sale,  and  may  be  exercised  at  any  time  before  the 
actual  or  constructive  delivery  of  the  goods  to  the  buyer  by  the 
carrier. 

3.  The  vendor's  right  of  stoppage  in  transitu  is  paramount  to  all  liens 
against  the  buyer,  even  to  a  lien  in  favor  of  the  carrier^  existing 
by  usage,  for  a  general  balance  due  him  from  the  consignee,  and 
to  the  lien  of  an  execution  or  attachment  against  the  buyer  levied 
before  the  delivery  of  the  goods  to  him. 
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4.  A  vendor  shipped  a  safe  to  his  vendee,  taking  therefor  a  bill  of  lading, 

in  which  was  the  clause :  *^  The  several  carriers  shall  have  a  lien 
upon  the  goods  (shipped)  for  all  arrearages  of  freight  and  charges 
due  by  the  same  owners  or  consignees  on  other  goods":  Heldy 
that  such  a  stipulation  would  not  give  the  carrier  such  a  lien  on 
the  safe  for  arrearages  of  freight,  due  by  the  consignee  on  other 
goods,  as  would  take  precedence  of  the  consignor's  right  of  stop- 
page in  transitu, 

5.  Qucere,  whether  such  a  stipulation  as  the  above  is  reasonable  and 

binding  at  all  ?  If  it  is,  it  is  entirely  subordinate  to  the  right  of 
stoppage  in  transitu, 

6.  A  sold  and  shipped  to  B  a  safe,  taking  a  bill  of  lading  containing  the 

clause  quoted  above.  The  safe  was  in  the  carrier's  warehouse, 
and  B  and  the  carrier's  agent  were  both  leaning  on  it.  B  said  to 
the  agent,  *'  I  place  this  safe  in  Tour  hands  as  security  for  what  I 
owe"  (alluding  to  arrearages  of  freight,  due  on  other  goods,  which 
B  owed  the  carrier).  There  was  no  response  by  the  agent;  but  he 
held  the  safe  until  some  time  afterwards,  when,  hearing  that  B 
had  run  away,  he  took  out  an  attachment  on  behalf  of  the  carrier, 
and  had  it  levied  on  the  safe:  Held,  that  what  transpired  between 
B  and  the  agent  did  not  alter,  in  the  slightest  degree,  the  relations 
existing  between  B  and  the  carrier,  for  the  reason  that  the  carrier 
already  had  a  lien  on  the  safe  for  the  freight  on  the  safe,  and, 
under  the  clause  in  the  bill  of  lading,  it  claimed  to  have  a  lien  on 
it  for  arrearages  of  freight  on  other  goods  also;  and  there  being 
no  actual  delivery  of  the  safe,  or  new  consideration  for  the  pro- 
posed pledge,  what  transpired  left  B  and  the  carrier  in  precisely 
the  same  position  as  before. 

7.  There  being  no  actual  delivery  of  goods  by  a  carrier  to  the  consignee, 
a  constructive  delivery  can  only  be  effected  by  a  valid  agreement 
on  the  part  of  the  carrier  to  hold  for  the  consignee. 

This  was  a  civil  action,  tried  before  Merrimon,  J.,  and  a 
jury,  at  June  Term,  1888,  of  the  Superior  Court  of  Durham 
County. 

The  plaintiffs  alleged,  in  substance,  that  they  were  resi- 
dents of  Philadelphia,  Penn.;  that  they  sold  a  safe  on 
credit  to  Robertson  &  Rankin,  of  Durham,  N.  C. ;  that  they 
delivered  it  to  the  defendant  company  for  transportation  to 
Durham,  in  said  State,  directed  to  said  Robertson  &  Rankjn  ; 
that  after  said  shipment,  and  before  its  delivery  to  the  pur- 
chasers, the  plaintiffs  learned  that  the  purchasers  were  insol- 
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vent,  and  that  they  notified  the  defendant  not  to  deliver  the 
safe  to  said  purchasers,  or  any  other  person  but  the  plain- 
tiffs, at  ihe  sarae  time  tendering  to  defendant  the  freight  and 
all  other  charges  on  said  safe,  and  demanding  the  delivery 
thereof;  that  defendant  refused  to  surrender  said  safe,  but 
retained  the  same  wrongfully,  &c. 

As  there  was  no  objection  to  the  issues,  only  so  much  of 
the  answer  of  the  defendant  as  relates  to  them  and  the 
exceptions  will  be  stated.  The  answer  denied  that  defend- 
ant wrongfully  withheld  the  said  safe  from  the  plaintiffs, 
and  alleged  that  Robertson  &  Rankin,  being  indebted  to 
defendant  in  the  sum  of  §130,  defendant  sued  out  a  warrant 
of  attachment  against  the  said  property  before  defendant  had 
any  notice  of  the  plaintiffs'  claim  on  said  safe,  and  before 
any  demand  made  by  them  for  the  same,  and  that  under  the 
judgment  and  execution  in  said  proceeding,  defendant  pur- 
chased said  safe.  Defendant  also  alleged  that  after  the  safe 
was  received  at  its  warehouse  in  Durham,  it  was  delivered 
to  Robertson  &  Rankin,  and  by  them  delivered  to  Col.  J.  A. 
Holt,  agent  of  defendant  at  Durham,  to  be  held  by  him  as 
security  for  certain  indebtedness  then  due  and  owing  to  the 
defendant  by  the  said  Robertson  &  Rankin.     * 

The  following  issues  were  submitted  to  the  jury: 

1.  Did  the  defendant  deliver  the  safe  to  Robertson  A 
Rankin? 

Answer.  No. 

2.  If  it  was  delivered,  did  the  plaintiffs  demand  possession 
before  it  was  delivered,  and  tender  freight  and  charges  as 
alleged  in  the  complaint? 

Answer.  Yes. 

3.  What  damage,  if  any,  have  plaintiffs  sustained? 
Answer.  One  hundred  dollars,  with  interest  from   Sep- 
tember 10,  1885. 

The  plaintiffs  introduced  the  deposition  of  Jordan  Mat- 
thews, as  follows : 
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I  am  a  member  of  the  firm  of  Farrell  &  Company ;  the 
other  members  of  the  firm  are  John  Farrell  and  George  L. 
Remington.    The  business  of  the  firm  is  manufacturing  and 
selling  fire-proof  and  burglar-proof  safes  ;  our  agent  in  May, 
1885,  for  the  State  of  North  Carolina,  was  E.  F.  Hall,  of 
Greensboro,  N.  C.     Through  him  we  sold  a  No.  5  Champion 
safe,  at  one  hundred  dollars,  at  Philadelphia,  to  the  firm  of 
Robertson  &  Rankin,  of  Durham,  N.  C,  upon  an  order  dated 
May  21,  1885,  signed  by  Robertson  &  Rankin  (witness  pro- 
duces and  identifies  the  order  referred  to,  markel  "  Exhibit 
A").     By  the  terms,  "  at  Philadelphia,"  which  I  have  just 
used,  I  mean  that  we  deliver  the  safe  free  on  bo  ird  at  Phil- 
adelphia, and  the  purchaser  pays  the  freight.  [We  delivered 
the  safe  to  the  steamship  company  named  in  the  order,  only 
in  the  capacity  of  a  common  carrier;    when  the  safe  was 
shipped  we  believed   Robertson  &  Rankin  to  be  solvent; 
otherwise  we  would  not  have  shipped  it.]     I  did  not  person- 
ally stop  the  delivery  of  the  safe.     [That  I  believe  was  done 
by    our  agent,  Mr.   Hall.     It  was  within  the  scope  of  the 
authority  given  by  U8  to  fhe  said  agent  to  stop  the  delivery  of  any 
safe  shipped  to  any  person^  upon  the  discovery  that  the  vendee 
was  insolvent.]     Robertson  &  Rankin  have  never  paid  us  a 
cent  for  this  safe.    [We  have  taken  no  security  for  the  pay- 
ment of  the  safe  except  the  printed  clause  in  the  order 
reserving  the  title  to  us  until  the  safe  should  be  paid  for.] 
The  defendant  objected  to  that  portion  of  the  foregoing  tes- 
timony embraced   within   brackets.    The  Court  overruled 
the  objections,  and  permitted  the  entire  deposition  to  be  read, 
and  the  defendant  excepted.     No  point  was  made  as  to  the 
right  of  the  defendant  to  object,  it  being  admitted  that,  by  an 
agreement  made  when  the  deposition  was  opened,  the  defend- 
ant had  the  right  to  make  the  objections  on  the  trial. 
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"Exhibit  B." 

the   associated   railways   of   virginia  and  the  caro 
lin  as— piedmont  air-line — bill  of  lading. 

Philadelphia,  6 — 14,  1885. 

Received  by  Philadelphia  and  Richmond  S.  S.  Line  (the 
Clyde  S.  S.  Co.),  of  Farrell  &  Co.,  under  the  contract  herein- 
after contained,  the  property  mentioned  below,  marked  and 
numbered  as  per  margin,  in  apparent  good  order  and  con- 
dition  (contents  and  value  unknown),  viz  : 

Marks  and  numbers:  One  iron  safe,  1184,  shippers'  weight 

an  *  *  IK  *  *  * 

The  several  carriers  shall  have  a  lien  upon  the  goods 
specified  in  this  bill  of  lading  for  all  arrearages  of  freight 
and  charges  due  by  the  same  owners  or  consignees  on  other 
goods. 

The  above  extracts,  and  all  of  "Exhibit  B,"  which  is  nec- 
essary to  an  understanding  of  this  case. 

W.  W.  Fuller,  witness  for  plaintiffs,  testified :  That  a  few 
days  before  the  sale  of  the  safe,  E.  F.  Hall,  plaintiffs'  agent, 
and  W.  W.  Fuller,  plaintiflV  attorney,  went  to  the  depot  of 
the  Richmond  and  Danville  Railroad  Company,  in  Durham, 
saw  the  safe  in  the  warehouse  covered  with  bagging,  marked 
to  Robertson  cfe  Rankin,  from  Farrell  &  Co.,  and  demanded 
the  delivery  to  Hall  and  Fuller  of  the  safe,  at  the  time  ask- 
ing the  amount  of  freight  and  charges  thereon,  which  amount 
not  being  given,  they  tendered  to  Col.  Holt,  agent  of  defend- 
ant, a  sum  of  money  not  less  than  ten  dollars,  and  offered 
to  pay  said  freight  and  charges.  Col.  Holt  refused  to  receive 
the  money  or  to  deliver  the  safe. 

Plaintiffs  rested,  it  being  agreed  that  they  might  later 
give  evidence  of  the  insolvency  of  vendees  of  the  safe  at 
time  of  demand  bv  Hall  and  Fuller. 
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John  A.  Holt,  witness  for  defendant,  testified:  That  he 
was  agent  at  Durham  station  for  the  defendant  company, 
and  was  such  agent  at  the  time  the  safe  was  received  at  the 
warehouse;  Robertson  &  Rankin  were  and  had  been  receiv- 
ing a  lot  of  lumber,  the  freight  on  which  amounted  to  con- 
siderably over  one  hundred  dollars,  which  was  then  owing 
by  them  to  defendant  company ;  witness  had  been  sending 
to  them  demanding  payment  of  these  freight  bills,  and  had 
seen  them  in  person  about  it ;  that  he  went  down  the  side 
track  we  term  "lumber  track,"  and  found  they  had  been 
taking  off  lumber,  after  having  been  notified  not  to  do  so; 
that  he  had  sent  for  Robertson,  whom  he  knew  to  be  the 
one  attending  to  the  firm's  business     He  came  down  to  the 
warehouse,  and  witness  met  him  at  the  upper  end  of  the 
warehouse,  where  safe  was  standing;  asked  him  if  I  had  not 
notified  him  time  and  again  not  to  remove  any  lumber  with- 
out first  paying  the  freight.     He  said  I  had.     I  told  him  he 
had  placed  himself  in  a  very  bad  situation,  and  that  I  was 
compelled  to  take  steps  against  him.     We  were  then  stand- 
ing right  beside  the  safe,  both  of  us  leaning  upon  v.    He 
said,  "Colonel,  here  is  a  safe  I  paid  one  hundred  dollars  for 
in  Philadelphia.     It  is  true  I  have  disappointed  you  in  my 
promises  about  coming  to  pay  you  those  freight  bills,  but  I 
have  been  disappointed  myself  in  not  receiving  money."  He 
mentioned  about  having  a  large  amount  of  money  at  several 
places,  and  said,  pointing  in  the  direction  of  Webb  &  Kra- 
mer's warehouse,  that  he  was  having  an  office  put  up  there, 
and  it  would  be  completed  the  next  daj^  or  the  day  after. 
He  then  said,  placing  his  hand  on  the  safe,  "  I  place  this 
safe  in  your  hands  as  security  for  what  I  owe,  until  the  next 
day,  or  the  day  after,  when  my  office  will  be  completed,  and 
I  will  come  and  pay  all  freight  bills  and  remove  the  rem- 
nant of  lumber  and  the  safe,  and  take  it  over  to  mv  office." 
I  held  the  safe  till  some  little  time  after  that,  when  I  got 
news  that  he  had  run  away.    This  was  before  the  time  Mr. 
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Fuller  came  after  it — some  weeks  before— may  have  been  a 
month  or  two  months— considerable  time — don*t  remember 
exactly  what  time  it  was. 

Cross-examination:  The  safe  came  about  the  9th  or  10th 
June;  had  been  here  three,  four  or  five  weeks  before  my 
conversation  with  Robertson.  The  defendant  sold  the  safe 
on  the  10th  of  same  month,  either  August  or  September. 
The  place  where  Robertson  came,  at  the  warehouse,  was  the 
same  place  where  the  safe  was  first  placed.  Robertson  4 
Rankin  were  notoriouslv  insolvent  here  when  .Mr.  Fuller 
came  and  made  demand,  and  liad  been  so  long  before. 
Defendant  has  no  receipt  from  Robertson  &  Rankin  for  the 
safe.  Defendant  took  out  attachment  proceedings  after 
Robertson  &  Rankin  left  here,  and  levied  upon  the  safe, 
under  the  proceedings,  as  Robertson  &  Rankin's,  and  it  was 
afterwards  sold  under  these  proceedings,  and  bought  by  the 
defendant,  who  paid  nothing  for  it,  but  credited  Robertson 
<fe  Rankin  on  their  debt  to  the  defendant.  It  is  a  rule  of  the 
defendant  company  not  to  deliver  goods  to  any  one  without 
their  signing  receipt  and  paying  freight. 

Re-direct:  At  the  time  the  safe  was  shipped  to  Robertson 
<fe  Rankin,  they  were  entirely  solvent. 

By  the  Court:  It  is  a  rule  of  the  defendant  company  not 
to  deliver  goods  until  the  freight  is  paid.  I  had  the  power, 
and  could  have  delivered  it,  but  it  would  have  been  dis- 
obeying orders,  and  would  have  thrown  the  entire  responsi- 
bility on  me.  I  was  seeking  to  secure  the  freight  on  the 
lumber  as  well  as  on  the  safe.  It  is  also  a  rule  of  the  defend- 
ant that  if  the  freight  is  not  paid  in  thirty  days,  notice  is 
given  to  the  shippers  to  pay.  The  safe  had  been  in  the  ware- 
house fully  thirty  days  before  Robertson  pledged  it  to  me, 
but  no  notice  had  been  given  the  plaintiffs  by  me.  I  do  not 
remember  positively  about  this — it  was  some  two,  three  or 
four  weeks;  never  made  any  memorandum  of  it.     I  meant 


FEBRUARY  TERM,  1889.  397 


Farrell  v.  Railroad. 


to  say  the  safe  was  in  the  warehouse  thirty  days  before  it 
was  sold  under  the  attachment. 

The  defendant  asked  the  following  special  instructions: 

"1.  That  upon  the  testimony  the  plaintiffs  are  not  enti- 
tled to  recover." 

Refused,  and  defendant  excepted. 

"  2.  That  if  the  jury  believe  the  testimony  of  Col.  Jno.  A. 
Holt,  they  must  respond  to  the  first  issue,  *  Yes,'  and  to  the 
second  issue, '  No.' " 

Refused,  and  defendant  excepted. 

"  3.  That  if  the  jury  shall  find  that  Robertson  &  Rankin 
were  insolvent  at  the  time  the  safe  was  shipped  to  them  by 
the  plaintiffs,  the  plaintiffs  are  not  entitled  to  recover." 

Refused,  and  defendant  excepted. 

His  Honor  charged  the  jury  that  there  was  no  evidence 
that  Col.  Holt,  the  defendant's  agent,  was  authorized  to  accept 
the  safe  from  Robertson  &  Rankin  as  a  pledge  to  secure  the 
freights  due  on  the  safe  and  lumber  by  them  to  the  defend- 
ant ;  and  even  if  he  was  authorized  so  to  do,  that  what  trans- 
pired between  Holt  and  Robertson  did  not  amount  to  a 
delivery  of  the  safe  to  Holt,  and  was  not  sufficient  to  deprive 
plaintiffs  of  any  rights  they  might  acquire  in'respect  to  the 
safe;  that  while  the  defendant  might  ratify  Holt's  act,  if 
there  was  any  pledge,  yet,  if  the  safe  had  been  pledged,  the 
jury  might  consider  the  fact  that  the  defendant  took  out 
attachment  proceedings  against  Robertson  &  Rankin  as  evi- 
dence of  the  repudiation  by  defendant  of  any  contract  oi 
pledge ;  that  if  the  jury  should  find  that  the  plaintiffs,  or 
any  of  them,  knew,  or  havl  reason  to  know,  that  Robertson  & 
Rankin  were  insolvent  at  the  time  the  safe  was  shipped,  the 
plaintiffs  are  not  entitled  to  recover. 

His  Honor  then  instructed  the  jury  that  there  was  no  evi- 
dence of  any  delivery  of  the  safe  to  the  defendant,  or  its 
agent  authorized  for  such  purpose,  and  directed  them  to 
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answer  the  first  issue  in  the  negative  and  the  second  in  the 
affirmative. 

The  defendant  excepted  to  the  charge  of  the  Court,  and 
to  the  instructions  given  the  jury. 

The  jury  rendered  a  verdict  as  set  out  in  the  record. 

Motion  by  defendant  for  new  trial.     Motion  overruled. 

Appeal  by  defendant. 

Upon  the  appeal  taken  in  the  above  entitled  action,  the 
defendant  assigns  as  errors: 

1.  The  admission  in  evidence  of  the  portions  of  the  depo- 
sition of  Jordan  Matthews  objected  to  by  defendant. 

2.  The  refu5^al  of  the  Court  to  give  the  special  instructions 
asked  by  the  defendant. 

3.  That  tl)e  Court  erred  in  instructing  the  jury  that  Holt 
wds  unauthorized  (?)  to  accept  the  safe  from  Robertson  &  Ran- 
kin as  a  pledge,  and  that  even  if  he  was  authorized,  what 
transpired  between  Holt  and  Robertson  did  not  amount  to 
a  delivery  of  the  safe  to  Holt,  and  was  not  sufficient  to  deprive 
plaintiffs  of  any  rights  they  mightacquirein  respect  to  the  safe. 

4.  That  the  Court  erred  in  instructing  the  jury  that  they 
might  consider  the  fact  that  tlie  defendant  took  out  attach- 
ment proceedings  against  Robertson  &  Rankin,  as  evidence 
of  the  repudiation  by  defendant  of  any  contract  ot  pledge. 

5.  That  the  Court  erred  in  instructing  the  jury  that  there 
was  no  evidence  of  any  delivery  of  the  safe,  and  in  directing 
the  jury  to  answer  the  first  issue  in  the  negative  and  the 
second  in  the  affirmative. 

There  was  a  verdict  for  the  plaintiffs. 

Messrs.  E.  C  Sviiih  and  W.  W.  FaUer^  for  the  plaintiffs. 
Messi^s.  D.  Scherack  and  C.  M,  BusbeCy  for  the  defendant. 

Shepherd,  J.  (after  stating  the  case).  Several  objections 
were  made  to  the  testimony,  all  of  which  we  think  were 
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properly  overruled.  That  which  relates  to  the  witness  speak- 
ing of  the  contents  and  effect  of  "  Exhibit  A,"  would  have 
been  tenable,  but  as  the  exhibit  was  subsequentl}'  introduced, 
and  was  entirely  consistent  with  the  witness'  statement, 
the  defendant  was  in  no  wise  prejudiced,  and  the  exception 
is  therefore  without  merit. 

It  is  proper  to  notice  that  the  third  instruction  asked  by 
the  defendant  was,  that  if  the  jury  should  believe  a  certain 
state  of  facts,  "  the  plaintiffs  are  not  entitled  to  recover." 

The  same  words  are  used  by  the  Court  in  one  of  the  instruc- 
tions given.  Such  language  is  not  pertinent  to  any  of  the 
issues  submitted. 

These  present  questions  of  fact,  or  mixed  questions  of  law 
and  fact,  and  upon  the  findings,  it  is  for  the  Coicrt  to  say 
whether  or  not  the  plaintiffs  are  entitled  to  recover.  Suth 
instructions  were  proper  upon  the  general  issues  submitted, 
under  the  old  practice,  but  are  confusing  when  applied  to 
our  present  system. 

Jt  is  true  that  in  the  present  case  no  harm  has  resulted,  as 
we  can  dispose  of  the  appeal  upon  the  testimony  of  the 
defendant;  but  we  have  adverted  to  this  improper  manner 
of  asking  for  and  giving  instructions,  in  order  that  the  loose 
practice  in  this  respect  may  be  discontinued.  We  can  very 
readily  conceive  how  juries  may  be  perplexed  and  misled 
by  such  general  charges  when  they  come  to  pass  upon  the 
specific  issues  submitted  to  them,  and  how  new  trials  may  be 
thus  made  necessary,  which  could  otherwise  have  been 
easily  avoided. 

The  plaintiff's  right  is  based  upon  this  alleged  right  to 
stop  the  property  in  transitiL  This  right  "  arises  solely  upon 
the  insolvency  of  the  buyer,  and  is  based  upon  the  plain 
reason  of  justice  and  equity,  that  one  man's  goods  shall  not 
be  applied  to  the  payment  of  another  man's  debts.     If,  there- 
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fore,  after  the  vendor  has  delivered  the  goods  out  of  his  own 
possession,  and  put  them  in  the  hands  of  a  carrier  for  deliv- 
ery to  the  buyer  (which,  as  we  have  seen  *  *  is  such  a  con- 
structive delivery  as  divests  the  vendor's  lien),  he  discovers 
that  the  buyer  is  insolvent,  he  may  retake  the  goods  if  he 
can,  before  they  reach  the  buyer's  possession,  and  thus  avoid 
having  his  property  applied  to  paymg  debts  due  by  the  buyer 
to  other  people."  *  *  It  is  "  highly  favored  on  account  of 
its  intrinsic  justice."  Benjamin  on  Sales,  2  vol.,  sees.  1229- 
]231.  It  "  is  but  an  equitable  extension  or  enlargement  ol 
the  vendor's  common  law  lien  for  the  price,  and  not  an  inde- 
pendent or  distinct  right."  Note  to  sec.  1229,  »upra.  '*  It  is  quite 
immaterial  that  the  insolvency  existed  at  the  time  of  the  sale, 
provided  the  vendor  be  ignorant  of  the  fact  at  the  time." 
LOeb  V.  Peters  J  63  Ala.,  243,  and  a  number  of  cases  cited  in 
note  to  sec.  1244  Benj.  on  Sales,  supra. 

These  last  authorities  fully  sustain  his  Honor  in  refusing 
the  third  instruction  asked  bv  the  defendant.  The  mere 
fact  that  Robertson  &  Rankin,  the  consignees,  were  insol- 
vent at  the  time  of  the  sale,  could  not  defeat  the  lien  of  the 
plaintiffs,  unless  they  knew  of  such  insolvency. 

The  charge,  as  given,  was  correct  in  tliis  particular, 
the  jury  having  found,  substantially,  that  the  plaintiffs  were, 
nothing  further  appearing,  entitled  to  avail  themselves  of 
the  right  of  stoppage  m  travsitUy  and  that  they  exercised 
that  right  through  their  agent,  Mr.  Fuller.  We  will  now  con- 
sider the  several  defences  made  by  the  defendant.  No  agree- 
ment or  usage  having  been  show^n  to  the  contrary,  the  right 
of  stoppage  in  tranntu  continued  until  the  safe  was  actually 
or  constructively  delivered  to  the  consignee.  Benjamin  on 
Sales,  vol.  2,  sec.  1209;  Ilause  v.  Judson,  29  Am.  Dec.,  377, 
and  notes. 

1.  The  first  defence,  though  not  seriously  pressed  upon 
the  argument,  is,  that  the  defendant  acquired  title  by  reason 


I 


FEBRUARY  TERM,  1889.  401 


Farrell  V,  Railroad. 


of  the  sale  under  the  attachment  proceedings  instituted  by 
it  against  the  consignee  for  arrearages  of  freight  due  on 
lumber. 

"  The  vendor's  right  of  stoppage  in  transitu  is  paramount  to 
all  liens  against  the  purchaser"  (Hilliard  on  Sales,  289; 
Bldckmav  v.  Pearce^  23  Cal.,  508),  "  even  to  a  lien  in  favor  of 
the  carrier,  existing  by  usage,  for  a  general  balance  due  him 
from  the  consignee."  Oppenheim  v.  Russell,  3  Bos.  & 
Pul.,  42.    *  *  * 

"  An  attachment  or  execution  against  the  vendee  does  not 
preclude  the  stoppage  in  transitu,  for  this  is  not  a  taking  pos- 
session by  the  vendee's  authority,  the  proceeding  being  in 
inviivmJ^  Note  to  Hause  v.  Judson,  supra,  where  a  large 
number  of  authorities,  sustaining  the  text,  is  collected.  These 
authorities  conclusively  settle  that  the  defence  under  the 
attachment  proceedings  cannot  be  maintained. 

2.  The  second  defence  rests  upon  the  following  clause  of 
the  bill  of  lading:  **  The  several  carriers  shall  have  a  lien 
upon  the  goods  (shipped)  for  all  arrearages  of  freight  and 
charges  due  by  the  same  owners  or  consignees  on  other 
goods." 

The  counsel  for  the  defendant  could  give  us  no  authority 
in  support  of  this  defence,  and  none,  we  think,  can  be  found, 
to  the  effect  that  such  a  stipulation  should  be  construed  to 
take  away  this  "  highly  favored  "  and  most  important  right 
of  the  vendor  to  preserve  his  lien,  in  order  that  his  goods 
may    "  not  be  applied  to  the  payment  of  another   man's 
debts,"  much  less  to  those  of  his  agent,  to  whom  he  delivers 
them  for  carriage.     Shippers  would  liardly  contemplate  that 
in  accepting  such  a  bill  of  lading  the  well  established  and 
cherished   right   of  stoppage  i7i  transitu  was  to  be   made 
dependent  upon  whether  a  distant  consignee  was  indebted 
to  the  carrier,  and  the  commercial  world  would  doubtless  be 
surprised,  if  it  were  understood  that  whenever  such  a  stipu- 
lation   was  imposed  upon  consignors,  they  were  in   effect 
102—26 


1 


402  IN  THE  SUPREME  COURT. 


Farrell  t'.  Railroad. 


yielding  up  their  lien  for  the  purchase  money  and  substan- 
tially pledging  their  goods  for  the  payment  of  an  existing 
indebtedness  due  their  agent,  the  carrier,  by  a  possible  insol- 
vent vendee. 

If  such  is  the  proper  construction,  we  can  well  appreciate 
the  language  of  Lord  Alvanly,  in  Oppenhim  v.  Rvssdl^  3 
Bos.  and  Pul.,  42,  when  he  said  that  he  hoped  it  would 
"never  be  established  that  common  carriers,  who  are  bound 
to  take  all  goods  to  be  carried,  for  a  reasonable  price  ten- 
dered to  them,  may  impose  such  a  condition  upon  persons 
sending  goods  by  them." 

He  doubts  whether  an  express  agreement  between  the  car- 
rier and  the  consignor  would  be  binding,  and  Best,  J.,  in 
Wright  v.  Snell,  5  B.  and  Aid.,  350,  in  speaking  generally  of 
such  contracts,  said  he  doubted  "  whether  a  carrier  couldmake 
so  unjust  a  stipulation."    Chancellor  Kent,  in  the  second 
volume  of  his  Commentaries,  remarks  that "  it  was  again 
stated  as  a  questionable  point  in    Wright  v.  SneU,  whether 
such    a  general  lien  could  exist  between  the  owner  of  the 
goods  and  the  carrier,  and  the  claim  was  intimated  to  be 
unjust.     It  must,  therefore,  be  considered  a  point  still  remain- 
ing to  be  settled  by  judicial  decision."     It  is  unnecessary, 
however,  for  us  to  say  whether  such  a  condition  or  agree- 
ment would   be  reasonable  and  binding,  as  it  seems  very 
clear  that  the  present  case  is  not  susceptible  of  the  eonstrao- 
tion  contended   for,  and  that  it  is  entirely  subordinate  to 
the  right  of  stoppage  in  traimtu.     The  exercise  of  this  right 
revested  the  right  of  possession  in  the  plaintiffs,  and  they, 
having  tendered  all  tliey  owed  the  defendant,  no  interest  was 
ever  acquired  by  the  vendee  to  which  the  claim  of  the 
defendant  could  attach. 

3.  The  third  and  most  plausible  defence  is,  that,  according 
to  the  testimony  of  the  agent  Holt,  there  was  a  construc- 
tive delivery  to  the  consignee,  and  that  this  defeated  the 
rights  of  the  plaintiH's.     The   doctrine  is  well  settled  that 
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"  where  goods  are  placed  in  the  possession  of  a  carrier  to  be 
carried  for  a  vendor,  to  be  delivered  to  the  purchaser,  the 
transitus  is  not  at  an  end  until  the  carrier,  by  agreement 
between  himself  and  the  consignee,  undertakes  to  hold  the 
goods  for  the  consignee,  not  as  carrier,  but  as  bis  agent,  and 
the  same  principle  will  apply  to  a  warehouseman  or  a  wharf- 
inger."    Benjamin  on  Sales,  mpra.     Was   there  any  such 
agreement  in  this  case  ?    The  most  that  can  be  said  is  that 
the  consignee  offered  to  pledge  the  safe  to  the  defendant  for 
the  freight  already  due  on  lumber.    There  was  no  actucd 
change  of  possession.     The  safe  was  in  the  defendant's  ware- 
house, and  Holt,  the  agent,  and  the  consignee,  were  both 
leaning  upon  it.    The  consignee,  placing  his  hands  on  it, 
said :  "  I  place  this  safe  in  your  hands  as  security  for  what 
I  owe."    There  was  no  response  whatever  by  Holt.     He  sim- 
ply states  that  he  "  held  the  safe  till  some  little  time  after- 
wards," when  he  heard  that  the  consignee  had  run  away, 
and  that  he  sued  out  the  attachment  proceedings  mentioned 
in  the  answer. 

The  majority  of  us  are  doubtful  whether  there  was  reas- 
onably sufficient  evidence  to  be  submitted  to  the  jury  upon 
the  question  of  the  acceptance  of  the  offer,  and  of  delivery. 
There  being  no  actual  delivery,  a  constructive  one  can  only 
be  effected  by  a  valid  agreement,  on  the  pan  of  the  common 
carrier,  to  hold  for  the  con-ngnee. 

Mr.  Benjamin,  from  whom  we  have  so  largely  quoted, 
says,  that  "the  existence  of  the  carrier's  lien  for  unpaid 
freight  raises  a  strong  presumption  that  the  carrier  continues 
to  hold  the  goods  as  carrier,  and  not  as  warehouseman  ;  and 
in  order  to  overcome  thw  premmption"  (the  italics  are  ours) 
**  there  must  be  proof  of  some  arrangement  or  agreement 
l>etween  the  buyer  and  the  carrier,  whereby  the  latter,  while 
retaining  his  lien,  becomes  the  agent  of  the  buyer  to  keep 
ttie  goods  for  him." 
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But,  conceding  that  the  acquiescence  of  Holt  was  some 
evidence  of  the  acceptance  of  the  offer,  would  this  in  law 
amount  to  such  a  delivery  as  would  defeat  the  plaintiff's 
right? 

Passing  by  the  question,  as  to  whether  the  defendant 
bailee  was  not  estopped  to  set  up  such  a  transaction  in  favor 
of  itself,  and  against  its  principal  (2  Wait's  Act.  and  Def.,  57), 
and  also  the  fact  that  the  alleged  agreement  was  not  to  bold 
as  agent  of  the  vendee,  but  for  itself,  we  are  of  the  opinion 
that  what  transpired  between  the  defendant's  agent  and  the 
vendee  did  not  alter  in  the  slightest  degree  the  relation  in 
which  they  stood  to  each  other. 

It  will  be  borne  in  mind  that  there  was  no  adual  delivery ; 
that  the  defendant  had  a  lien  for  the  freight  due  on  the  prop- 
erty, and,  under  the  stipulation  in  the  bill  of  lading,  it  had, 
as  againnt  the  corusiffnee,  also  a  lien  for  the  arrearages  of  freight 
due  by  him.  There  was  no  ruw  consideration,  and  the  propo- 
sition of  the  assignee,  and  its  alleged  acceptance  by  the  defend- 
ant, left  them  in  precisely  the  same  position  as  before. 

It  amounted  virtually  to  the  defendant  saying,  "  if  you 
will  pay  the  freight  and  arrearages,  I  will  deliver  you  the 
safe."    This  was,  as  we  have  seen,  the  eflFect  of  the  bill  of 
lading.     In  the  leading  case  upon  this  subject,  If7ii/e/t€a<i  v. 
Andersmiy  9  M.  and  W.,  517,  cited  with  approval  by  Benja- 
min, supra,  the  agent  of  the  consignee  went  on  board  of  the 
ship,  when  she  arrived  in  port,  and  told  the  captain  that  he 
had  come  to  take  possession  of  the  cargo.     He  went  int-o  the 
cabin,  into  which  the  ends  of  the  timber  project^,  and  saw 
and  touched  the  timber.     When  the  agent  first  stated  that 
he  came  to  take  possession,  the  captain  made  no  reply,  bat 
subsequently,  at  the  same  interview,  told  him  that  he  would 
deliver  him  the  cargo   when   he  was  satisfied  about  his 
freight.    They  went  ashore  together,  and  shortly  after,  an 
agent  of  the  consignor  served  a  notice  of  stoppage  hi  tra^it^ 
upon  the  mate,  who  had  charge  of  the  cargo:     Heldj  "that, 
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under  these  circumstances,  there  was  no  actvnl  possession 
taken  of  the  goods  by  the  consignees,  and  that  as  there  was 
no  contract  by  the  captain  to  hold  the  goods,  as  their  agent, 
the  circumstances  did  not  amount  to  a  constructive  posses- 
sion of  the  goods  by  them.  There  is  no  proof  of  any  such 
contract.  A  promise  by  the  captain  to  the  agent  of  the  con- 
signees is  stated,  hut  it  is  no  more  than  a  promise,  without  a 
new  consideration^  to  fulfill  the  original  contract,  and  deliver 
in  due  course  to  the  consignees,  on  payment  of  freight,  which 
leaves  the  captain  in  tlie  anme  situation  as  before.  After  the 
agreement,  he  remained  a  mere  agent  for  expediting  the 
cargo  to  its  original  destination." 

This,  it  seems  to  us,  is  conclusive  of  our  case.  Here  there 
was  no  new  consideration  whatever  moving  from  the  vendee, 
nor  was  there  any  definite  understanding  that  the  defendant 
was  to  forbear  pressing  the  vague  proceedings  suggested  by 
him.     I  Addison  on  Contracts,  1  vol.,  2,  note. 

There  was,  therefore,  no  new  contract,  and  the  defendant 
held  the  safe  in  the  same  character  as  he  did  before,  when, 
as  we  have  shown,  it  was  subject  to  the  paramount  claim  of 
the  y)laintiffs.  We  have  been  able  to  find  no  case  where  a 
pledge  of  this  kind  has  been  asserted,  but  we  have  observed 
that  all  the  cases  we  have  examined  lay  down  the  rule 
that  constructive  delivery  is  only  made  by  the  carrier,  either 
agreeing  expressly,  or  by  implication,  to  hold  as  the  agent 
of  the  consignee. 

While  the  amount  involved  in  this  suit  is  small,  we  have 
thought  it  our  duty,  in  view  of  the  importance  of  the  ques- 
tions of  law  presented,  to  carefully  examine  many  of  the 
multitude  of  cases  upon  the  subject,  and  our  conclusion  is 
that  his  Honor  was  correct  in  telling  the  jury  that  what 
transpired  between  Holt  and  Robertson  (one  of  the  con- 
signees) did  not  amount  to  a  delivery,  and  was  not  sufficient 
to  deprive  the  plaintiffs  of  any  rights  they  might  acquire  in 
spect  to  the  safe. 
No  error.  Affirmed. 
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J.  N.  TULBURT  et  al.  v.  ISRAEL  HOLLAR,  AdnVr.,  et  al. 

AdminiatratorSf  Resignation  and  Removal  of — Probate  Court, 
Jurisdiction  of — Administrator  d,  b,  n.  Only  can  Sue  for 
Unadministered  Assets  of  Intestate — The  Code,  §§  103, 1521, 
1517,  1518. 

1.  In   1869  an  adminiBtrator,  in  proceedings  pending  in  the  Probate 

Court,  resigned,  with  the  permission  of  the  Court,  and  administra- 
tor d.  &.  n.  was  appointed  and  duly  qualified.  In  1887  the  next 
of  kin  of  the  intestate  brought  an  action  on  the  bond  of  the  origi- 
nal administrator,  alleging  breaches  of  the  bond  and  for  an  account 
and  .settlement :  Held^  that  accepting  the  resignation  of  tbe 
administrator  and  appointing  his  successor,  having  been  done  in 
proceedings  duly  instituted,  and  there  having  been  no  exceptions 
filed  or  appeal  taken,  it  was  too  late  to  disturb  the  judgment  of 
the  Probate  Court  after  the  lapse  of  nearly  twenty  years. 

2.  The  Probate  Court  in  1869  (and  semble  the  Clerk  now)  had  the  power, 

for  good  and  sufficient  cause,  to  remove  an  administrator;  or  for 
like  cause,  as  necessarily  equivalent,  to  permit  him  to  resign  his 
trust. 

3.  However  it  may  be  held  elsewhere,  it  is  well  settled  that  in  this  State 

an  action  against  a  former  administrator  or  his  bond  must  be 
brought  by  an  administrator  d.b.  n.,  and  not  by  the  next  of  kin, 
distributees  or  creditors  of  the  intestate. 

Civil  action,  tried  before  Clark,  J.,  at  March  Term,  18S8, 
of  the  Superior  Court  of  Wilkes  County. 

This  action  was  commenced  January  14, 1887. 

The  material  facts  are  as  follows : 

J.  W.  Tulburt  died  intestate  in  Wilkes  County  in  1865, 
and  the  plaintiffs  are  his  next  of  kin  and  distributees.  In 
October,  1805,  the  defendant,  Israel  Hollar,  was  duly  ap- 
pointed administrator  of  said  Tulburt,  and  executed  his 
bond  as  such,  with  Noah  Brown,  the  intestate  of  the  defend- 
ant Jarvis,  as  his  surety,  and  this  action  is  brought  by  the 
plaintiffs,  alleging  breaches  of  the  administration  bond,  and 
demanding  an  account  and  settlement. 
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The  defendants  answer,  admitting  the  death  of  J.  W.  Tul- 
burt  and  the  appointment  of  Hollar  as  his  administrator, 
and  the  execution  of  the  bond,  but  denying  the  alleged 
breaches,  or  that  there  is  anything  due  from  the  defendant 
Hollar  to  the  plaintiffs.  For  a  further  defence,  they  say  that 
in  1869  the  letters  of  administration  to  the  defendant  HoHar 
were  revoked  by  the  Probate  Court  of  Wilkes  County,  and,  at 
the  request  of  the  next  of  kin  and  the  widow  of  said  Tulburt, 
he  was  removed  by  the  Court  from  said  office  of  administra- 
tor, and  has  not  acted  as  such  since;  that  upon  his  removal, 
and  at  the  same  time,  one  F.  D.  Welborn  (who  had  married 
the  widow  of  the  intestate)  was  duly  appointed  by  the  Court 
administrator  in  his  stead,  and  executed  his  bond  as  such, 
and  within  a  few  days  thereafter  the  defendant  Hollar  made 
a  full  settlement  with  the  Court  and  with  said  F.  D.  Wel- 
born, as  the  substituted  administrator,  and  paid  and  deliv- 
ered over  to  him,  as  such  administrator,  the  whole  of  the 
estate  of  J.  W.  Tulburt,  deceased,  which  had  come  or  ought 
to  have  come  into  his  hands,  and  thereafter  the  said  Wel- 
born held  and  administered  the  same;  that  said  Welborn 
died  about  three  years  before  the  bringing  of  this  action. 

The  defendants  insist  that  the  plaintiffs  cannot  maintain 
this  action : 

"  1.  Because  no  administrator  de  bonis  non,  or  other  rep- 
resentative of  the  estate  of  J.  W.  Tulburt^  is  a  party  plaintiff. 

**2.  Because  Mary  W.  Welborn,  who  is  still  living  and  is 
(was)  the  widow  of  said  J.  W.  Tulburt,  and  entitled  to  a  part 
of  his  personal  estate,  is  not  a  party. 

"  3.  Because  of  the  great  lapse  of  time,"  &c. 

The  following  was  the  evidence: 

The  docket  of  the  Judge  of  Probate,  from  which  this  entry 
appears : 

"  Court  of  Probate,  May  21,  1869.  Israel  Hollar  resigns  his 
administration  on  the  estate  of  J.  W.  Tulburt,  and,  on 
account  of  his  going  to  remove  permanently  beyond  the 
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limits  of  the  State,  one  of  defendants  applies  for  letters  of 
administration  de  bonis  non  on  the  said  estate,  and  he  hav- 
ing entered  into  bond  in  the  sura  of  $G00,  with  J.  J.  Fosten 
J.  H.  Thompson  and  R.  F.  Ilacket  as  sureties,  the  said  bond 
is  accepted  and  him  duly  qualified." 

It  was  also  admitted  that  said  Hollar  intended  to  remove 
when  such  proceedings  were  had,  but  did  not  do  so,  and  is 
yet  alive. 

F.  D.  Welborn  acted  as  administrator  seventeen  years, and 
is  now  dead. 

Upon  this  evidence  his  Honor  intimated  an  opinion  that 
the  plaintiffs  could  not  get  along  without  making  the  admin- 
istrator de  bonis  non  of  J.  W.  Tulburt,  deceased,  a  party. 

In  deference  to  his  Honor's  opinion,  the  plaintiflFs  sub- 
mitted to  a  judgment  of  nonsuit,  and  appealed. 

Mr.  W.  W,  Barber^  for  the  plaintiffs. 
Mr,  R.  B.  Glean,  for  the  defendants. 

DAvrs,  J.  (after  stating  the  facts).  We  have  not  been 
favored  with  any  argument  on  behalf  of  the  appellants,  but 
it  is  suggested  that  the  action  is  brought  against  the  defend- 
ant Hollar  and  the  surety  on  his  bond  upon  the  assumption 
that  he  had  no  right  to  resign  as  administrator,  and  that  the 
appointment  of  Welborn  was  void,  and,  therefore,  no  admin- 
istrator de  bonis  non  could  be  appointed. 

In  Washington  v.  Blount,  8  Ired.  Eq.,  253,  it  is  said  that 
an  executor,  after  having  accepted  and  entered  upon  th^ 
discharge  of  his  trust,  cannot  resign,  but  can  "only  be 
removed  upon  a  suggestion  of  unfitness  or  unfaithfulness." 

However  that  may  have  been  with  regard  to  executors, 
and,  assuming  it  to  have  applied  to  administrators,  we  are 
not  called  upon  to  determine  whether  the  removal  of  an 
executor  or  administrator  from  the  State  would  not  consti- 
tute such  "unfitness"  or  disqualification  as  would  justify 
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his  removal ;  and  a  resignation  and  acceptance,  and  the 
appointment  of  a  successor,  can  have  no  other  practical 
eflfiect  than  a  removal  or  revocation  of  letters. 

Section  103  of  The  Code,  which  cotifers  upon  Clerks  of  the 
Superior  Courts  power  **to  grant  letters  testamentary  and 
of  administration,"  also  confers  upon  them  the  power  "to 
revoke  letters  testamentary  and  of  administration."  By 
section  1521,  it  is  made  the  duty  of  Clerks,  in  all  cases  of 
revocation,  to  "  appoint  some  other  person  to  succeed  in  the 
administration,  &c"  Section  1517  enacts  that,  "  whenever 
the  letters  of  an  executor,  administrator  oi*  collector  are 
revoked,  his  bond  may  be  prosecuted  by  the  person  or  per- 
sons succeeding  to  the  administration  of  thee-tate,"  &c.,  and 
an  action,  even  if  pending  against  the  removi  d  executor  or 
administrator,  can  only  be  continued  against  him  within 
the  limitations  prescribed  in  section  1514. 

In  TnyUyTy  Adrn'r,  v.  Biddle,  71 N.  C,  1,  it  was  said  by  Bynum^ 
J. :  "  Without  invoking  the  aid  of  our  statutes,  the 
power  of  removal  is  inherent  in  the  oflSce  at  common  law, 
and  must  of  necessity  be  so,  to  prevent  a  faihire  of  justice." 

We  think  it  clear  that  the  Probate  Court  had  the  power, 
for  good  and  sufficient  cause,  to  remove  the  administrator, 
or,  for  like  cause,  necessarily  equivalent,  to  permit  him  to 
resign  his  trust,  and  appoint  F.  D.  Welborn  in  his  stead ; 
and  it  appears  that  this  was  done  in  proceedings  instituted 
for  that  purpose,  and  no  exception  was  taken  thereto,  or 
appeal  therefrom,  and  it  is  too  laie  to  disturb  the  judgment  of 
the  Probate  Court  after  a  lapse  of  near  twenty  years. 

Whether  whatever  action  can  be  brought  should  not  be 
against  the  representative  of  the  deceased  administrator,  F. 
D.  Welborn,  and  the  sureties  on  his  bond,  it  is  not  necessary 
for  us  to  determine;  but  an  administrator  de  bonis  von  is  the 
proper  person  to  bring  the  action.  See  The  Code,  §1518; 
Xatham  v.  Bdl,  69  N.  C,  135 ;  Carlton  v.  Byers,  70  N.  C,  691 ; 
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Merrill  v.  Merrill,  92  N.  C,  657,  and  the  numerous  cases  there 
cited. 

In  the  case  of  BeaU  v.  New  Mexico,  16  Wall.,  540,  to  which 
attention  has  been  called  by  the  Chief  Justice,  it  was  held 
that  an  administrator  de  bonii  ncn  could  not  maintain  an 
action  on  the  bond  of  the  original  administrator,  but  that  it 
must  be  brought  by  the  persons  directly  beneficially  inter- 
ested in  the  estate,  whether  distributees,  next  of  kin,  or  cred- 
itors, and  it  is  there  said  :  "  To  the  administrator  de  bonis  nm 
is  committed  only  the  administration  of  the  goods,  chattels 
and  credits  of  the  deceased  which  have  not  been  adminis- 
tered." 

However  it  may  be  elsewhere,  under  the  section  of  Tk 
Code  and  decisions  referred  to,  it  is  different  in  this  State, 
and  it  is  well  settled  that  such  an  action  cannot  be  main- 
tained by  the  next  of  kin,  distributees  or  creditors. 

When  Hollar  settled  with  Welborn,  his  successor,  under 
the  direction  of  the  Court,  it  terminated  his  "trust,"  and 
was  a  fulfilment  of  his  obedience  to  the  "  lawful  orders  of  the 
Clerk  or  other  Court  touching  the  administration  of  the 
estate  committed  to  him,"  as  required  by  the  condition  of 
his  bond. 

No  error.  Affirmed. 
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M.  W.  STRICKLAND  v.  JOHN  M.  COX. 

Judgments — Validity  of — Action  for  Land — Defending  without 

Bond. 

1.  Alternative  or  conditional  judgments  are  void. 

2.  Where  a  Judge  granted  a  judgment  for  plaintiff  in  an  action  for  the 

possession  of  land,  to  be  stricken  out  if  defendant  tiled  a  proper 
bond  in  30  days  after  adjournment  of  Court,  the  judgment  was 
void,  and  the  Clerk  had  the  power  to  make  an  order  allowing 
defendant  to  answer  without  bond,  upon  his  filing  the  affidavit 
and  the  certificate  of  counsel  required  by  law. 

Motion  in  a  civil  action,  heard  before  Clark,  J.,  at  Fall 
Term,  1888,  of  the  Superior  Court  of  Surry. 

The  action  was  brought  by  plaintiff  for  the  possession  of 
th^  land  described  in  the  complaint,  returnable  to  August 
Term  of  said  Court,  1887.  At  the  November  Term,  1887, 
Judge  Gilmer  granted  judgment  for  plaintiff  for  possession 
of  the  said  land,  to  be  stricken  out  if  defendant  filed  a  justified 
bond  in  the  sum  of  two  hundred  dollars  within  thirty  days 
from  the  adjournment.  That  the  defendant  failed  to  file  in 
thirty  days  the  justified  bond  required  in  said  judgment, 
but  within  thirty  days,  and  without  notice  to  plaintiff,  did 
file  with  the  Clerk  an  aflBdavit  that  affiant  was  unable  to 
give  the  justified  bond  required,  and  also  unable  to  make 
the  deposit,  and  also,  at  the  same  time,  R.  L.  Haymore, 
defendant's  attorney,  filed  with  the  Clerk  the  certificate 
required  by  statute,  and  upon  producing  the  affidavit  and 
certificate,  the  Clerk  made  an  order  allowing  defendant  to 
defend  the  suit  without  bond. 

After  the  expiration  of  the  thirty  days,  to-wit,  on  the 
13th  February,  1888,  the  defendant  having  failed  to  file  the 
justified  bond  as  required,  the  Clerk  issued  a  writ  of  pos- 
session, and  delivered  the  same  to  the  Sheriff,  and  same  was 
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duly  executed  the  16th  February,  1888,  by  M.  L.  Patterson, 
a  regular  Deputy  Sheriff,  by  putting  defendant  out  and  plain- 
tiff in  possession  of  the  said  land.  That  defendant,  after 
due  notice  to  plaintiff,  moved  his  Honor,  Walter  Clark, 
Judge,  at  the  Spring  Term  of  said  Court,  to  set  aside  faid 
writ  of  possession,  on  the  ground  that  the  same  wasille 
gaily  issued,  and  for  an  order  of  restitution.  That  said 
motion  was  allowed,  and  the  Judge  assigned  the  following 
grounds : 

"  First.  That  the  judgment  of  Judge  Gilmer  contained  a 
condition,  and  was  therefore  void. 

"  Secondly.  That  the  Clerk  was  legally  authorized  to  make 
the  order  he  did,  allowing  the  defendant  to  defend  the  suit 
without  bond,  and  that  the  writ  of  possession,  issued  after 
such  order,  was  without  legal  authority,  and  therefore  void/' 

And  rendered  judgment  setting  aside  the  writ  of  jx)sses- 
fiion  and  ordering  a  writ  of  restitution. 

From  this  judgment  plaintiff  appealed. 

Mr.  J.  C.  Buxt'/n,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Shepherd,  J.  We  are  aware  that  it  has  not  been  unusual 
to  render  judgments  like  the  one  in  question,  but  as  tbeV 
have  generally  been  granted  as  an  indulgence  to  defendants, 
and  acquiesced  in  by  them,  their  validity  has  never  been 
directly  determined  by  this  Court.  "  At  law  a  judgment  is 
yea  or  nay,  for  one  party  and  against  the  other."  Freeman 
on  Judgments,  2.  And  a  Court  cannot  delegate  its  judicial 
functions  to  its  Clerk,  so  that  he  may  set  aside  a  judgment 
upon  the  performance  of  a  condition.  Alternative  or  condi- 
tional judgments  at  law  are  void  in  civil  as  well  as  in  crim- 
inal cases.  State  v.  Benntti,  4  D.  &  B.,  43 ;  State  v.  PerHtw, 
82  N.  C,  681. 

No  error.  Affirmad. 


] 
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JACOB  BATTLE,  Receiver,  v.  JAMES  M.  MAYO  et  al. 

C<yn8€7it  Refir€7ice — Exceptions  to  Report — Rtviewing  Facta  in 
Superior  and  Supreme  Coverts — Manner  of  Condixting  Trials 
before  Referees — Dealings  between  Bv^band  and  ,  Wife — 
Married  Women,  Income  and  Separate  Property  of — Mort- 
gage— Fraudulent  Conveyances  and  Transfei's — The  Code,  § 
19^Zl—Con8tUution,  Art  4,  §  8. 

1.  A  reference  by  copsent  is  a  waiver  of  trial  by  jury;  and  the  referee's 

report  has  the  effect  of  a  special  verdict. 

2.  Where  there  is  a  consent  reference  the  Judge  below  can  review  the 

facts  found  by  the  referee  as  well  as  his  conclusions  of  law.  If 
the  Judge  makes  no  special  findings  of  fact  it  is  presumed  that  he 
adopts  those  of  the  referee.  But  in  such  cases  the  Supreme  Court 
will  not  review  the  findings  of  fact  made  or  adopted  by  the  Judge 
below,  its  appellate  jurisdiction  being  confined  to  the  review  of 
matters  of  law.  And  this  is  so  although  the  action  is  one  cogni- 
zable in  a  court  of  equity  prior  to  1868. 

3.  The  point,  that  there  is  no  evidence  to  support  the  findings  of  fact 

made  or  adopted  by  the  Judge  below,  must  be  made  by  exception 
filed  and  called  to  the  attention  of  the  Judge  during  the  term,  in 
analogy  to  a  motion  for  a  new  trial.  An  exception  based  on  such 
grounds,  filed  after  the  term,  under  Rule  7,  will  not  be  considered 
in  the  Supreme  Court:  although  the  exception,  that  there  is  no 
evidence  J  <&c. ,  is  one  which  the  Court  will  pass  upon  if  made  in 
apt  time. 

4.  An  exception  to  the  report  of  a  referee  must  be  specific;  it  must  point 

out  the  conclusion  at  which  it  is  aimed  and  the  precise  error  com- 
plained of. 

5.  Trials  before  referees  should  be  governed  by  the  rules  formulated  in 

Oreen  v.  Castle^jury, 

6*  WTiere  a  husband  occupied  his  wife's  land  for  nine  years,  during  the 
whole  of  which  period  he  received  the  rents  therefrom,  under  an 
express  agreement  with  his  wife  to  account  to  her  for  such  rents, 
and  each  year  gave  his  wife  a  note  for  the  rent:  Held,  that  the 
notes  constitute  a  valid  indebtednes  on  the  part  of  the  husband  to 
his  wife. 
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7.  The  agreement  of  the  husband  to  pay  rent  precludes  the  possibility 

of  assent,  and  implies  objection  on  the  part  of  the  wif e  to  hei  h\»- 
band's  applying  her  rents  to  his  own  use,  and  such  agreement 
removes  the  restriction,  as  to  husband  s  liability  to  accoant  for 
rents,  imposed  by  g  1837,  The  Code. 

8.  A  mortgage  to  secure  a  pre-existing  debt  is  made  upon  a  valuable 

consideration;  and  is  not  vitiated  by  a  fraudulent  intent  on  the 
part  of  the  mortgagor,  not  participated  in  by  the  mortgagee,  and 
of  which  he  had  no  knowledge. 

9.  Whet'ri  a  husb^ind.  being  indebted  to  his  wife,  transfers  choses  in  action 

to  her  as  security  therefor,  such  transfer  is  valid. 

This  was  a  civil  action,  heard  at  the  Fall  Term,  1888,  of 
the  Superior  Court  of  Nash  County,  before  Graves,  J. 

The  plaintiff  Battle,  under  an  order  in  a  supplementary 
proceeding  against  the  defendant  James  M.  Mayo  instituted, 
by  T.  P.  Braswell  &  Co.,  judgment  creditors  of  said  Mayo, 
was  appointed  receiver  on  the  7th  January,  1887,  after  judg- 
ment creditors  of  Mayo  had  been  made  parties  to  that  pro- 
ceeding. 

The  plaintiff  alleges  in  the  complaint: 

1.  That  on  the  14th  of  January,  18S6,  the  defendants,  A. 
H.  Ricks  and  A.  L.  Taylor,  executed  three  sealed  notes  to 
Carr  Bros.  &  Cd.,  each  for  the  sum  of  five  hundred  dollar 
with  interest  from  date  at  eight  per  cent.,  payable,  respect- 
ively, September  1,  1886,  November  1,  1886,  and  January 
1,  1887. 

2.  That  on  each  of  said  notes  are  the  following  endorse- 
ments : 

"For  value  received,  we  hereby  transfer  all  our  interest  in 
the  within  note  to  J.  M.  Mayo,  or  order. 

(Signed)  M.  J.  Carb. 

J,  B.  Garb. 
January  14,  1886.'^ 

"  Pay  to  the  order  of  W.  T.  Mayo,  trustee,  for  F.  L.  Mayo 
(Signed)  James  M.  Mayo." 
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3.  That  on  the  note  maturing  November  1, 1886,  there  is 
a  credit  endorsed  as  follows  : 

"  Received,  December  20, 1886,  one  hundred  and  fifty-eight 
and  iVo  dollars  ($158.57). 

(Signed)  W.  T.  Mayo,  Trustee:' 

After  alleging  his  own  appointment  as  receiver,  at  the  date 
mentioned,  and  barring  other  judgment  creditors,  who  have 
intervened  in  the  supplementary  proceedings,  the  plaintiff 
alleges  that  the  notes  mentioned  are  now  in  his  hapds,  and 
are,  as  far  as  creditors  are  concerned,  the  property  of  James 
M.  Mayo;  that  he  transferred  them  to  his  brother,  the 
defendant  W.  T.  Mayo,  for  his  wife,  the  defendant  F.  L. 
Mayo,  with  intent  to  hinder,  delay  and  defraud  creditors, 
without  consideration,  and  as  a  mere  gift. 

The  plaintiff  demands  judgment  against  the  obligors  on 
the  notes,  the  defendants  A.  H.  Ricks  and  A.  L.  Taylor,  for 
the  sura  alleged  to  be  due  on  the  notes,  and  that  the  judg- 
ment be  applied,  after  deducting  costs  and  charges,  to  the 
payment  of  their  judgments  of  the  plaintiff's  creditors. 

Subsequently,  and  after  vacating  a  judgment  by  default,  at 
the  November  Term,  ]887,  in  reference  to  the  action  above 
named,  and  three  other  actions,  brought  by  the  plaintiff 
Battle,  and  pending  in  the  same  Court,  the  following  order 
was  made : 

"It  is  now,  on  motion  of  the  plaintiff,  and  with  consent 
of  the  defendants,  ordered  by  Court,  that  the  four  actions  be 
consolidated,  and  that  J.  M.  Mullen,  Esq.,  be  and  he  is 
hereby  appointed  a  referee,  under  C.  C.  P.,  to  find  all  issues 
of  law  and  of  fact  therein  involved.  ^  And  the  defendants 
are  to  be  allowed  sixty  days  in  which  to  file  answers." 

In  an  amended  complaint,  consolidating  the  four  actions, 
the  receiver  subsequently  alleged  that,  with  the  same  fraud- 
ulent intent,  the  defendant  James  M.  Mayo  had  transferred 
to  his  said  wife : 
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1.  The  equitable  interest  in  the  Williford  tract  of  land 
(he  having  contracted  to  pay  about  $1,200  for  the  land,  and 
having  paid  over  half  the  price). 

2.  The  Baker  land  (explained  below). 

3.  The  Ricks  and  Taylor  notes. 

4.  Oxen,  stock  and  farming  utensils. 

5.  A  piece  of  land,  of  about  300  acres,  in  Edgecombe, 
with  stock  on  it. 

6.  The  Charley  Knight  place,  of  about  forty  acr^. 
The  other  facts  that  will  throw  light  upon  the  exceptions, 

appear  in  the  report  of  the  referee,  the  exceptions,  and  the 
judgment. 

REPORT   OF   REFEREE. 


1.  That  the  following  judgments,  obtained  and  docketed, 
as  hereinafter  appears,  against  the  defendant  Jas.  M.  Mayo, 
are  unpaid  ;  that  executions  have  been  duly  issued  thereon, 
and  the  same  returned  wholly  unsatisfied,  to-wit: 

(a).  Three  judgments  in  favor  of  John  G.  Spotts  and  George 
Gibson,  copartners  trading  as  Spotts  &  Gibson — one  for 
$340.17,  with  interest  from  March  20,  1886,  and  costs,  con- 
fessed in  Nash  Superior  Court,  and  docketed  therein  April 
23,  1880,  and  docketed  in  Edgecombe  Superior  Court  about 
the  same  time;  one  for  §101.48,  with  interest  from  April  10, 
1S86,  and  costs,  docketed  in  Edgecombe  Superior  Court  April 
13, 1880,  and  in  Xash  Superior  Court  April  23, 1880 ;  and  one 
for  $41.17,  with  interest  from  April  15,  1880,  docketed  in 
Edgecombe  Suj)erior  Court  April  17,  1886,  and  in  Xash 
Superior  Court  April  23, 18^0. 

(6).  Judgment  in  favor  of  T.  P.  Braswell  and  M.  C.  Bras- 
well,  copartners  trading  as  T.  P.  Braswell  &  S6n,  obtained 
at  S])ring  Term,  1880,  of  Nash  Superior  Court,  for  ^W- 
with  interest  from  November  1,  1885,  and  costs,  docketed 
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April  26,  1880,  in  said  Court,  and  docketed  also  in  Edge- 
combe Superior  Court. 

(r).  Judgments  (2)  in  favor  of  the  Brown  Cotton  Gin  Com- 
pany—one  for  §129.15,  witli  interei^t  on  SI. 15  from  Novem- 
ber 17,  18S4,  and  on  §128  from  September  16,  1885,  and 
costs,  obtained  February  1,  1887,  and  docketed  same  day  in 
Nash  Superior  Court,  and  one  for  $144,  with  interest  from 
September  16,  1885,  and  costs,  obtained  and  docketed  Feb- 
ruary 1,  1887,  as  above. 

(d).  Judgment  in  favor  of  H.  Cohen  and  her  husband 
Wm.  Cohen  for  $170,  with  interest  from  March  1,  1884, 
and  costs,  obtained  and  docketed  as  above,  February  1, 1887. 
(e).  Judgment  in  favor  of  Rountree,  Barnes  &  Co.,  for 
$520.80,  with  8  per  cent,  interest  from  November  1,  1S85, 
and  costs,  obtained  in  Nash  Superior  Court  and  docketed 
there  November,  1886. 

2.  That  subsequent  to  the  issuing  and  return  as  aforesaid 
of  executions  upon  said  judgments,  to-wit,  on  the  18th  day 
of  December,  1886,  proceedings  supplementary  to  execution 
were   duly   instituted   before  the  Superior  Court  Clerk   of 
Nash  County  by  said  T.  P.  Braswell   ct  Son,  on  their  said 
judgment;  the  defendants  herein  (Jas.  M.  Mayo  and  F.  L. 
Alayo  his  wife,  Mary  H.  Lyon,  who  has  since  intermarried 
with  the  defendant  Dr.  J.  C.  Braswell,  W.  T.  Mayo,  V.  \V. 
Land,  A.  II.  Ricks  and  A.  L.  Taylor)   were  also  duly  served 
ivith    the   Clerk's   order    therein.     After    an    examination 
before  said  Clerk,  an  order  was  duly  made  in  said  proct^ed- 
ings,  January  10,  LS87,  api)ointing  Jacob  Battle  receiver  of 
the  debts,  etc.,  of  said  J.  M.  Mayo.     Said  receiver  duly  qual- 
ified.    Afterwards,  the  other  judgment  creditors  intervened. 
The  orders  had  and  made  in  said  proceedings  w-ere  duly 
recorded  in  Nash  and   Edgecombe  Superior  Courts.     For 
fuller   particulars,  reference  is  had   to  the  third  section  of 
102—27 
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the  complaint,  the  allegations  of  which  are  adopted  by  the 
referee 

3.  That  the  defendant  James  M.  Mayo  is  insolvent,  and 
had  been  insolvent  for  more  than  two  years  prior  to  January 
1,  1886,  but  before  that  time  he  was  in  the  possession  of  a 
large  real  and  personal  estate,  and  was  considered  to  be 
worth  from  fifty  to  seventy-five  thousand  dollars.     He,  how- 
ever, early  in  1885,  sold  most  of  his  real  and  personal  prop- 
erty to  different  parties,  on  long  time,  payable  in  annual 
installments,  evidenced  by  their  bonds,  executed  and  deliv- 
ered to  them  absolute  deeds  and  conveyances  therefor,  and 
taking  from  them  cotemporaneous  mortgages,  securing  tbeit 
bonds  for  the  purchase  price.     These  bonds,  amounting  to 
about  seventy  thousand  dollars,  said  Mayo  deposited  with 
Rountree  &  Co.,  merchants,  doing  business  in  Norfolk,  Va., 
to  secure   his  indebtedness  to  them,  then   amounting  to 
about  forty  thousand  dollars.     The  propert}'  sold  as  above 
was  worth  about  twenty-seven  thousand  dollars,  and  was 
sold  to  parties  pecuniarily  insolvent.    Subsequently,  on  the 
18th  of  March,  1886,  the  aforesaid  purchasers  having  failed 
to  comply,  and  having,  by  mutual  agreement,  surrendered 
their  purchases,  said  Mayo  and  wife  conveyed  said  property 
to  said  Rountree  &  Co.,  for  the  sum  of  twenty-seven  thousand 
dollars,  the  purchase  price  to  go  as  a  credit  upon  saidMayo's 
aforesaid  indebtedness,  leaving  still  due  thereon  a  balance 
of  between  sixteen  and  eighteen  thousand  dollars,  which  is 
still  unpaid.     A  certified  copy  of  said  deed,  part  of  the  evi- 
dence herein,  is  made  a  part  of  this  report. 

4.  That  said  Mayo,  in  settlement  or  part  payment  of  other 
creditors,  conveyed  and  assigned  to  them,  during  the  eariy 
part  of  1886,  the  balance  of  his  property  other  than  that  in 
litigation  in  this  action.  He  still  owes  upon  said  indebted- 
ness two  or  three  thousand  dollars. 

5.  That  prior  to  the  2d  day  of  February,  1886,  the  defend- 
ant V.  \V.  Land  was  bound  as  surety  for  the  defendant  Jas. 


FEBRUARY  TERM,  1889.  419 


Battle  v.  Mayo. 


M.  Mayo  to  the  Pamlico  Bankirjg  and  Insurance  Company, 
of  Tarboro,  N.  C,  in  the  sum  of  $3,000,  for  money  borrowed 
by  said  Mayo,  originally,  some  time  in  the  spring  of  1885. 
On  said  2d  day  of  February,  said  Mayo  deeded  to  said  Land 
certain  real  property  situate  in  Edgecombe  County,  for  $2,500. 
A  certified  copy  of  said  deed  in  evidence  is  made  a  part  of 
this  report. 

Said  deed  was  twice  recorded:  first,  February  22,  1886, 
and  second,  March  10,  1886.    (See  certified  copies.) 

About  same  time  said  Mayo  deeded  to  said  Land  a  tract  of 
land  in  Bertie  County,  worth  $1,500;  but  at  the  time  the 
same  was  in  litigation,  and  Land  was  to  pay  and  has  paid 
the  expenses  attending  that  litigation. 

Land  was  to  pay  -for  the  above  property  by  assuming  and 
paying  the  bank  debt,  and  paying  the  wife  (the  defendant 
F.  L  Mayo)  of  said  Mayo  $1,000,  Mayo  claiming  that  he 
was  indebted  to  her. 

Shortly  after  said  conveyances,  said  Land  and  said  Mayo 
confessed  judgment  to  the  bank,  the  bank  refusing  to  release 
Mayo.     Land  has  paid  the  bank  debt  down  to  about  $900. 
He  gave  Mrs.  Mayo  his  due  bill  for  $1,000,  and  has  paid  her 
$120  thereon — paid  the  $120  in  January,  1888.     Land  is, 
and  was  at  the  lime  of  said  conveyances,  a  brother-in-law 
of  the  defendant  Jas.  M.  Mayo,  and  was  then,  and  is  now, 
perfectly  solvent.     At  the  instance  of  Lcind,  who  became 
uneasy  by  reason  of  rumors  of  the  bona  fides  of  liis  aforesaid 
transactions  with  the  defendant  Jas.  M.  Mayo,  the  bank  (a 
defendant  herein),  caused  execution  to  issue  upon  its  afore- 
said judgment,  and,  after  due  advertisement,  sold  thereunder, 
on  April  18, 1887,  the  interest  of  said  Mayo  and  of  said  Land 
in  the  property  in  Edgecombe,  conveyed  as  aforesaid  to  said 
X^and  by  said  Mayo,  said  Land  becoming  the  purchaser  at 
^2,910,  and  received  the  Sheriff's  deed  therefor.    Said  prop- 
«erty  was  worth  ^2,910  on  February  2,  1886.    Land  paid  the 
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bank  no  part  of  this  bid,  except  that  he  has  been  paying  off 
the  aforesaid  debt  from  time  to  time. 

6.  That  said  conveyances  to  the  defendant  V.  W.  Land 
were  not  made  with  intent  to  hinder,  delay  or  defeat 
creditors. 

7.  That  none  of  the  conveyances  and  transfers  of  property, 
referred  to  in  section  3  and  4  of  tliis  report,  were  made  with 
intent  to  hinder,  delay  or  defeat  creditors. 

8.  That  the  defendant  Mary  H.  Lyon  (now  Braswell)  is 
a  niece  of  both  the  defendants,  James  M.  Mayo,  and  F.  L 
Mayo,  his  wife. 

On  the  29th  day  of  October,  1885,  said  James  M.  Mayo 
was  indebted  to  said  Mary  H.,  on  account  of  her  distributive 
share  of  her  grandfather's  estate,  upon  which  said  Mayo  was 
administrator.  She  also  held  a  claim  of  ^200,  and  interest, 
upon  the  land  of  the  defendant  F.  L.  Mayo,  for  equality  in 
division.  Said  Mayo  gave  her  his  note  on  said  October  29, 
1885,  for  §1,500,  to  cover  both  these  amounts,  which,  he 
believed,  was  as  much  as  81,500.  On  the  2d  day  of  Febni- 
ary  he  executed  to  the  said  Mary  H.  a  mortgage  to  secure 
said  note,  which  was  payable  six  months  after  date,  whereby 
he  conveyed  to  her  his  equitable  estate  in  the  Herbert  land 
in  Nash  County,  and  certain  personal  property  thereon,  con- 
sisting of  a  steam  engine,  two  mules,  one  farm  cart,  half 
interest  in  a  wagon,  lot  of  corn,  fodder,  tobacco,  cotton-seed  and 
other  personal  property  upon  said  farm.  Said  Mayo  also, on 
same  day,  executed  to  said  Mary  H.  another  mortgage  secur- 
ing said  note,  conveying  certain  lands  in  Edgecombe  County ; 
but  there  is  no  controversy  as  to  that  mortgage.  Said  Mayo 
remained  in  the  possession  of  said  Herbert  tract  and  the  per- 
sonal property  aforesaid  thereon,  and  continued  in  posses- 
sion until  the  Herbert  tract  was  sold,  about  the  first  of  this 
year,  under  a  prior  mortgage,  using  and  enjoying  the  same, 
and  consuming  the  property,  to-wit:  the  corn,  fodder  and 
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cotton-seed  On  the day  of  February,  1888,  the  per- 
sonal property  remaining,  consisting  of  one  mule,  half  inter- 
est in  the  wagon,  and  one  cart,  were  sold,  bringing  $118,  and 
tt\e  proceeds  by  agreement  deposited  with  one  A.  Braswell, 
to  abide  the  determination  of  this  suit.  The  engine  was  also 
sold,  but  it  was  claimed  as  a  fixture  by  the  owner  of  the  land, 
and  brought  only  $5. 

At  the  time  of  the  execution  of  said  mortgage  it  was  the 
purpose  and  intention  of  said  Mayo  to  remain  in  the  posses- 
sion of  said  Herbert  place  and  the  personal  property  thereon, 
and  use,  enjoy  and  consume  the  same  (such  as  would  be 
consumed  by  the  use),  until  the  same  was  sold  under  said 
mortgage. 

9.  That  the  Herbert  place,  when  sold,  did  not  bring 
enough  to  pay  the  first  mortgage  debt. 

10.  That  prior  to  the  1st  day  of  January,  1885,  and  since 
her  marriage,  the  defendant  F.  L.  Mayo  owned,  in  her  own 
name  and  right,  the  tract  of  land  known  as  the  "Lyon" 
tract,  situate  in  Edgecombe  County,  and  containing  about 
227  acres  On  said  date,  said  F.  L.  Maj^o  joined  with  her 
husband,  James  M.  Mayo,  in  the  convej'ance  of  said  land  to 
one  W.  B.  Harper.  The  purchase  bonds  therefor  w^ere  taken, 
payable  to  said  J.  M.  Mayo.  At  the  time  of  said  sale  to  said 
Harper,  and  as  a  consideration  therefor  to  said  F.  L.  Mayo, 
it  was  agreed  between  said  J.  M.  Mayo  and  his  wife,  that  he 
would  convey  to  her  property,  in  exchange,  of  equal  value  to 
her  property  sold  Harper.  In  pursuance  of  that  agreement, 
the  deeds  referred  to  in  the  pleadings  were  executed  and 
delivered  by  J.  M.  Mayo  and  wife  to  W.  T.  Mayo,  trustee, 
conveying  the  Lowe  tract,  containing  360  acres,  and  the  per- 
sonal property  thereon,  the  Charlie  Knight  tract,  containing 
about  45  acres,  all  situate  in  Edgecombe  County,  bearing  date 
January  1,  1885,  and  were  recorded  in  said  county  February 
27,  1886.   A  certified  copy  thereof  is  in  evidence,  and  is  made 
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a  part  of  this  report.     The  property  thereby   conveyed  is 
about  of  equal  value  to  the  Lyon  tract. 

11  That  said  deed  to  W.  T.  Mayo,  trustee,  was  not  made 
with  intent  to  hinder,  delay  or  defeat  creditors. 

12.  That  the  trust  deed  from  the  defendant  J.  M.  Mavo  to 
the  defendant  W.  T.  Mayo,  conveying  the  Williford  tract, 
situate  in  Nash  County,  bearing  date  December  2,  1886,  and 
recorded  same  day,  was  not  recorded  until  after  the  docket- 
ing of  the  judgments,  set  out  in  section  1  of  this  report,  in 
favor  of  Spotts  &  Gibson,  T.  P.  Braswell  &  Son,  and  Roun- 
tree,  Barnes  &  Co.;  besides,  it  was  made  to  hinder,  delay 
and  defeat  creditors. 

13.  That  at  the  time  of  his  failure,  on  or  about  January  1, 
1880,  the  defendant  J.  M.  Mayo  was  justly  indebted  to  his 
wife,  the  defendant  F.  L.  Mayo,  in  the  following  sums: 

(a).  One  thousand  dollars  given  her  by  her  father  in  1873. 

(b).  Fourteen  hundred  and  thirty-nine  dollars,  her  distrib- 
utive share  of  her  father's  estate,  settled  in  1882,  and  upon 
which  said  Mavo  administered. 

(c).  One  hundred  and  forty  dollars  and  thirty-seven  cents, 
amount  collected  for  her  from  J.  L.  Lyon  in  1883. 

These  amounts  were  received  by  J.  M.  Mayo  with  the 
knowledge  of  his  wife,  and  with  her  tacit  consent  for  him  to 
use  the  same.  No  express  understanding  or  agreement  was 
entered  into  between  them  as  to  payment.  The  defendant  J. 
M.  Mayo  treated  and  used  the  same  as  his  own  property,  with 
no  expectation  of  accounting  to  his  wife  therefor.  But  his 
said  wife  was  not  a  party  to  any  agreement  that  he  should 
so  use  said  money. 

This  is  true  as  to  her  land  also.  No  express  agreement 
was  entered  into  between  them  as  to  the  rents  and  profits. 
Her  said  husband  took  possession  of  said  lands  and  used 
and  enjoyed  the  same  and  received  the  rents  and  profits,  as 
he  did  the  aforesaid  sums  of  money,  as  a  matter  of  course, 
and  with  no  expectation  of  accounting  to  her  therefor.  These 
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rents  and  these  sums  of  money  were  received  by  him  long 
prior  to  1886,  and  with  the  exception  of  rents  accruing  there- 
after and  the  small  amount  received  from  J.  L.  Lyon,  prior 
to  1882,  when,  he  admits,  he  believed  himself  perfectly  sol- 
vent, and  he  gives  none  in  his  wife's  name  for  taxes.  He 
has  been  her  agent  to  list  her  taxes,  and  swore  to  her 
property. 

14.  That  the  defendant  F.  L.  Mayo  has  received  in  pay- 
ment of  her  aforesaid  demands :  One  thousand  dollars, 
February  2, 1886,  from  V.  W.  Land;  eleven  hundred  and 
fifty-eight  dollars  and  fifty-nine  cents,  from  A.  L.  Taylor 
and  A.  H.  Ricks,  during  the  year  1886,  and  eight  hundred 
and  ten  d(illars  ($810),  August  2,  1886,  as  appears  from 
credits  on  the  alleged  $1,439  note — more  than  enough  to 
discharge  her  demands. 

The  referee  therefore  concludes : 

1.  That  the  mortgage  to  Mary  H.  Lyon  (now  Braswell), 
conveying  the  Herbert  tract  and  the  personal  property 
thereon,  is  fraudulent  as  to  creditors  and  void,  and  that  the 
plaintiff  is  entitled  to  the  proceeds  of  the  personal  property, 
to-wit,  $118,  to  be  applied  to  the  judgment  creditors  afore- 
said, in  the  order  of  their  priority. 

2.  That  the  deed  of  trust  to  W.  T.  Mayo  of  the  Williford 
tract  is  fraudulent  and  void  as  to  creditors.  Said  land  has 
been  sold,  by  order  of  Nash  Superior  Court,  to  pay  the  bal- 
ance due  on  the  purchase  money  and  costs.  The  plain tiflF 
is  entitled  to  the  surplus,  to  be  applied  by  him  as  aforesaid. 

3.  That  the  plaintiff  is  entitled  to  collect  and  apply  the 
proceeds  of  the  three  notes  for  $500  each  (one  subject  to 
credits  of  $158.69,  December  26,  1866),  executed  by  A.  L. 
Taylor  and  A.  H.  Ricks,  upon  which  he  has  obtained  judg- 
ment, in  the  manner  above  stated.  For  the  facts  as  to  these 
notes,  see  section  eleven  of  the  complaint,  which  is  adopted 
to  the  extent  it  is  admitted  by  the  answer. 
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4.  That  the  defendant  F.  L.  Mayo  is  only  entitled  to 
interest  on  the  princi{)al  ($2,759.37)  of  her  debt  against  Jas. 
M.  Mayo  from  January  14,  1886,  date  of  assignment  to  her 
of  the  A.  L.  Tavlor  and  A.  H.  Ricks  bonds. 

The  defendants  tiled  the  following  exceptions  to  the 
re{)ort : 

1.  That  the  referee  committed  error  in  his  eighth  finding, 
wherein  he  finds  that,  at  the  time  of  the  execution  of  said 
mortgage  to  Miss  M.  H.  Lyon,  it  was  the  purpose  and  inten- 
tion of  the  said  Mayo  to  remain  in  the  possession  of  said 
Herbert  place  and  j»ersonal  property  thereon,  and  use,  enjoy 
and  consume  the  same,  until  the  same  was  sold  under  said 
mortgage.  The  only  evidence  on  the  subject  is  found  in 
the  testimony  of.  James  M.  Mayo,  on  page  22,  wherein  he 
testities  as  follows:  **  Miss  Lyon  got  all  the  tobacco,  so  far  as 
I  know.  The  corn,  fodder  and  cotton-seed  embraced  in  her 
mortgage  were  kei)t  upon  the  land,  subject  to  her  order. 
I  think  I  notified  Miss  Lyon  that  the  corn,  fodder,  ic, 
were  there  at  lier  disposal,  but  she  got  none.  I  think  I 
stated  to  the  Clerk  that  these  articles  were  not  measured. 
If  I  did  so  state,  I  did  not  then  know  thev  had  been  uieas- 
ured  bv  the  tenants." 

2.  That  said  referee  committed  error  in  his  finding  Xo. 
12,  to- wit:  that  the  deed  from  the  defendant  James  M. 
Mayo  to  defendant  W.  T.  Mayo,  trustee,  conveying  the 
equitable  interest  of  said  James  M.  Mayo  in  the  .'illiford 
tract  of  land,  situated  in  the  countv  of  Nash,  was  made  to 
hinder,  delav  and  defeat  creditors.  The  interest  of  the 
defendant  J.  M.  Nhivo  in  the  tract  of  land  referred  to  was 
covere<l  by  the  dee<l,  referred  to  in  paragraph  two  of  the  ref- 
eree's report,  and  when  it  is  found  as  a  fact,  that  said  deed 
was  not  made  to  hinder,  delav  and  defeat  creditors.  The 
only  testimony  upon  this  subject  is  found  in  the  testimony 
of  James  M.  Mayo,  on  pages  13  and  14  of  the  evidencB, 
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wherein  said  Mayo  testified  that,  by  an  agreement  with  his 
wife,  he  conveyed  her  the  Lowe  place,  the  Charlie  Knight 
place,  and  his  interest  in  the  Williford  place,  in  exchange 
for  the  Lyon  tract,  the  property  of  his  wife,  and  which  she 
had  joined  with  him  to  convey  to  W.  B.  Harper.  The  referee 
adopts  the  testimony  of  said  Mayo  in  his  10th  and  11th  find- 
ings, and  sustains  this  transaction  as  bona  fide.  The  defend- 
ants submit  that,  at  the  time  of  docketing  the  judgment  in 
favor  of  Spotts  &  Gibson,  T.  P.  Braswell  &Son,andRountree, 
Barnes  &  Co.,  in  the  Superior  Court  of  Nash  County,  the 
defendant  J.  M.  Mayo  had  no  interest  in  the  said  Williford 
land  liable  to  sale  under  execution,  or  upo  i  which  a  lien 
could  be  created  by  force  of  docketing  s:iid  judgment. 
That  there  is  no  evidence  to  support  llie  releree's  finding. 

3.  The  referee  committed  error  in  his  13th  finding, 
wherein  he  finds  the  various  sums  in  which  James  M.  Mayo 
is  indebted  to  his  wife,  F.  L.  Mavo.  lie  should  have  found 
that  James  M.  Mayo  was  justly  indebted  to  his  wife,  F.  L. 
Mayo:  1.  In  the  sum  of  ^1,396.27,  with  interest  from  4th 
November,  1879,  at  the  rate  of  8  per  cent.,  evidenced  by 
note  of  that  date.  2.  In  the  sum  of  $1,439,  with  interest 
from  31st  March,  1882,  at  the  rate  of  8  per  cent.,  as  evi- 
denced by  note  of  that  date.  3.  In  the  sum  of  S140  37,  with 
interest  from  17th  March,  18S3,  at  the  rate  of  8  per  cent.,  as 
evidenced  bv  note  of  that  date.  4.  In  the  sum  of  $700, 
with  interest  from  1st  January,  1878,  at  8  per  cent.,  as  evi- 
denced by  note  of  that  date.  5.  In  the  sum  of  ^700,  with 
interest  from  1st  January,  1879,  at  8  per  cent.,  as  evidenced 
by  note  of  that  date.  G.  In  the  sum  of  S700,  with  interest 
from  1st' January,  1881,  at  8  per  cent.,  as  evidenced  by  note 
of  that  date.  7.  In  the  sum  of  S700,  with  interest  from  2d 
January,  1882,  at  8  per  cent.,  as  evidenced  b}'  note  of  that 
date.  8.  In  the  sum  of  $700,  wiih  interest  from  1st  January, 
1 883,  at  8  per  cent,  as  evidenced  by  note  of  that  date.  9.  In 
the  sum  of  $700,  with  interest  from  1st  January,  1884,  at  8  per 


42'5  IN  THE  SUPREME  COURT. 


Battle  v.  Mayo. 


cent ,  HS  evidenced  by  note  of  that  date.  10.  In  the  sum  of 
$700,  with  interest  from  31st  Deceniber,  1885,  at  8  pencent 
interest,  as  evidenced  by  note  of  that  date.  11.  In  the  sum 
of  $700,  with  interest  from  1st  January,  1886,  at  8  per  cent. 
interest,  as  evidenced  by  note  of  that  date.  12.  In  the  sum 
of  8700,  with  interest  from  1st  January,  1880,  at  8  per  cent., 
as  evidenced  by  note  of  that  date. 

The  finding  of  the  referee  that  the  amounts  represented  by 
the  first,  second  and  third  notes  above  mentioned  were  re- 
ceived by  thesaid  James  M.  Mayo,  with  the  tacit  consent  of  his 
wife,  and  with  no  express  understanding  or  agreement  to  pay 
the  same,  is  altogether  unwarranted  by  the  evidence.  The  ref- 
eree assumes  arbitrarily  to  accept  or  reject  the  testimony  of 
James  M.  Mayo,  the  only  witness  upon  the  subject.  (Reference 
is  made  to  f)ages  17,  18,  19  and  20  of  the  testimony  of  James 
M.  Mayo.)  The  referee  committed  further  error  in  finding 
no  express  agreement  was  entered  into  between  James  M. 
Mayo  and  his  wife  F.  L.  Mayo,  in  respect  to  the  rents  of  his 
wife's  land,  and  wherein  he  found  the  said  Mayo  took  pos- 
session of  the  said  lands,  and  used  and  enjoyed  the  same  and 
received  the  rents  as  a  matter  of  course  and  right,  and  with 
no  expectation  of  accounting  to  his  said  wife  therefor.  The 
defendants  submit  that  said  finding  is  arbitrary  and  unwar- 
ranted bv  the  evidence. 

The  testimony  of  James  M,  Mayo,  on  page  17,  is  as  follows: 
*'  The  nine  notes,  each  for  $700,  were  executed  at  the  time 
they  were  dated,  and  were  for  the  rent  of  my  wife^s  land,  here-  ^| 
tofore  mentioned  by  me,  that  being  ray  agreement  with  her. 
I  thought  §700  was  a  fair  rental  value,  and  it  was  the  price 
agreed  upon  between  us."  That  there  is  no  evidence  to 
support  the  referee's  finding. 

4.  That  the  referee  has  committed  error  in  his  14th  find- 
ing, wherein  he  finds  that  F.  L.  Mayo  has  received  from 
James  M.  Mayo,  in  payment,  more  than  enough  to  dischai^ 
her  just  demands  against  said  James  M.  Mayo.  He  has  com- 
mitted error  in  not  charging  James  M.Mayo  with  the  amount 
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of  the  nine  rent  notes,  and  the  further  error  of  not  allowing 
F.  L.  Mayo  interest  upon  the  first,  second  and  third  notes 
mentioned  in  paragraph  3. 

The  defendants  except  to  the  conclusions  of  law  of  the 
referee : 

1.  The  first  conclusion  of  law  is  unwarranted,  either  upon 
the  facts  contended  for  in  the  first  exception  hereof,  or  upon 
the  facts  as  found  by  the  referee. 

2.  The  second  conclusion  of  law  is  unwarranted,  either 
upon  the  facts  contended  for  in  the  second  exception  hereof, 
or  upon  the  facts  as  found  by  the  referee. 

3.  The  defendants  except  to  the  correctness  of  the  conclu- 
sion of  law  No.  3,  for  the  reasons  set  forth  in  exception  3 
hereof. 

4.  The  defendants  except  to  the  referee's  fourth  conclusion 
of  law. 

This  cause  coming  on  to  be  heard  upon  the  report  of  J. 
M.  Mullen,  Esq.,  referee  (filed  at  Spring  Term,  1888),  and 
upon  the  exceptions  to  the  same,  filed  both  by  the  plaintiff 
and  the  defendants,  and  all  the  exceptions  of  the  defendants 
being  sustained  (except  only  that  in  regard  to  the  Williford 
land,  which  exception  is  withdrawn  by  the  defendants),  and 
all  the  exceptions  of  .the  plaintiff  being  overruled  (except 
his  third  exception,  in  regard  to  the  Edgecombe  real  estate, 
mortgaged  by  Jas.  M.  Mayo  to  Mary  H.  Lyon,  now  Mrs. 
Braswell,  which  exception  is  withdrawn),  itis  now,  on  motion 
of  the  defendants,  ordered,  adjudged  and  decreed  by  the 
Court  that  said  report  shall  be  reformed  in  accordance  with 
the  said  defendants*  exceptions,  and  as  thus  reformed  shall 
be  confirmed  and  sanctioned  by  the  Court,  the  particulars 
wherein  said  report  is  reformed  being  as  follows  : 

(a).  Referee's  8th  finding  is  to  be  changed  so  as  to  show 
that  if,  at  the  time  of  the  execution  of  the  mortgage  by  J.  M. 
Mayo  to  Miss  M.  H.  Lyon,  it  was  the  purpose  and  intention 
of  said  Mayo  to  remain  in  the  possession  of  said  Herbert 
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place  and  [)ersonal  property  described  in  said  mortgage, and 
use,  enjoy  and  consume  the  same,  until  the  same  was  sold 
under  said  mortgage,  she  did  not  accept  said  mortgage  with 
any  knowledge  of  or  concurrence  in  any  unlawful  intent  on 
his  part,  but  accepted  the  mortgage  in  good  faith  to  securea 
just  debt. 

(b).  Referee's  13th  finding  is  to  be  changed  so  as  to  show 
that  Jas.  M.  Mayo  was  justly  indebted  to  his  wife,  F.  L 
Mayo,  (1)  in  the  sum  of  §1 ,390.27,  with  8  per  cent  interest 
from  November  4,  1879,  evidenced  by  note  of  that  date;  i2) 
in  the  sum  of  §1,439,  with  8  per  cent,  interest  from  March 
31,  1882,  as  evidenced  by  note  of  that  date,  for  distributive 
share  in  her  father's  estate;  (3)  in  the  sum  of  §140.37,  with 
8  per  cent,  interest  from  March  17,  1883,  as  evidenced  by 
notes  of  that  date,  given  for  money  collected  on  note  F.  L. 
Mayo  held  on  J.  T.  Lyon;  (4)  in  nine  sealed  notes,  each  for 
$700,  given  for  the  rent  of  the  wife's  land  inherited  from 
her  father,  and  bearing  date  January  1, 1878, 1879,  ISSOand 
1881,  January  2,  1882,  January  1,.1883,  1884,  December  31, 
1885,  and  January  1,  1886,  bearing  8  per  cent,  interest  from 
their  respective  dates.  The  amounts  represented  by  the 
first,  second  and  third  notes  above  mentioned  were  received 
by  the  said  James  M.  Mayo  (sums  of  money  belonging  to 
his  wife),  with  the  express  agreement  that  he  would  repay 
the  same.  That  the  defemiant  J.  M.  Mayo  occupied  the 
lands  of  his  wife,  and  with  her  knowledge  recel  ed  the  rent 
therefrom  during  the  nine  years  for  which  said  $700  notes 
were  executed.  There  was  an  express  agreement  between 
them,  as  shown  by  the  said  notes,  that  he  would  repay  her 
said  rents.  That  at  the  time  of  the  assignment  of  the  Ricks 
and  Tavlor  notes,  bv  said  Mavo  to  his  wife,  he  was  indebted 
to  her,  upon  three  notes,  one  Sl,390,  one  Si, 439,  one  $140, 
with  interest,  in  the  sum  of  §4,132.25.  That  the  defendant 
F.  L.  Mayo  is  entitled  to  interest  on  the  three  notes  men- 
tioned in  the  first  exception,  and  numbered  1,  2  and  3,  from 
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the  dates  thereof,  upon  which  there  was  due,  August  2,  1886, 
after  allowing  all  credits  thereon,  and  also  the  payments  on 
the  Ricks  and  Taylor  notes,  the  sum  of  §308.26.  That  in 
addition,  he  owes  her  the  nine  $700  notes,  with  interest  as 
aforesaid. 

It  is  further  adjudged  by  the  Court  as  conclusions  of  law: 

"1.  That  the  mortgage  executed  by  James  M.  Mayo  to 
Mrs.  Brasvvell,  conveying  the  Herbert  place,  in  Nash  County, 
and  certain  personal  property  mentioned  in  the  8th  finding 
of  the  referee,  was  not  executed  with  any  intention  on  the 
part  of  Mrs.  Braswell  that  J.  M.  Mayo  should  remain  in  the 
possession  thereof,  and  use,  enjoy  and  consume  the  same,  and 
therefore  was  not  fraudulent. 

**  2.  That  the  assignment  of  the  Ricks  and  Taylor  notes  by 
J.  M.  Mayo,  to  his  wife,  F.  L.  Mayo,  was  not  voluntary,  but 
upon  fair  and  full  consideration. 

"  3.  That  the  defendant  F.  L.  Mayo  is  entitled  to  interest 
upon  all  her  said  notes  against  her  husband.  Now,  upon 
motion  of  the  defendants,  it  is  adjudged  that  Mrs.  J.  C.  Bras- 
well  is  entitled  to  the  fund  of  $118  deposited  with  A.  Bras- 
well  to  await  the  determination  of  this  suit ;  and  further, 
that  W.  T.  Mayo,  trustee  for  F.  L.  Mayo,  is  entitled  to  recover 
of  the  plaintiff  whatever  collections,  if  any,  made  by  him  on 
the  Ricks  and  Taylor  notes,  and  of  A.  II.  Ricks  and  A.  L. 
Taylor  whatever  may  still  be  due  on  the  judgment  against 
them.  The  surplus  in  Williford  v.  Williford  is  S28.00,  with 
8  per  cent,  interest  from  August  1, 18S7,  and  it  is  adjudged 
that  the  same  shall  be  collected  and  held  by  the  plaintiff  as 
receiver. 

The  costs  of  this  action,  and  of  all  the  actions  consolidated 
into  this  one,  to  be  taxed  by  the  Clerk,  and  to  include  a  fee 
of  seventy-five  dollars,  hereby  allowed  the  referee,  shall  be 
paid  by  the  plaintiff  as  receiver,  and  as  far  as  he  has  the 
funds,  but  he  is  not  responsible  personally  for  the  same ; 
and    whatever  sum  may  still  remain  due  on  such  bill  of 
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<^osts  shall  be  reported  by  the  said  receiver  in  the  several 
actions  brought  by  creditors  of  J.  M.  Mayo,  as  appears  in  the 
complaint." 

The  plaintiff  does  not  assent  to  any  part  of  this  judg- 
ment, unless  where  it  so  distinctly  appears  in  the  same, 
and  he  especially  objects  to  the  Judge's  finding  additional 
facts  to  those  found  by  the  referee.  The  plaintiff  is  allowed 
thirty  days  in  which  to  file  exceptions  to  this  judgment, 
under  Rule  7  of  the  Supreme  Court.  Judgment  signed 
November  19,  1888. 

The  plaintiff  appealed  from  this  judgment  to  the  Supreme 
Court. 

Plaintiff's  exceptions  filed  under  Rule  7: 

1.  That  his  Honor  erred  in  stating  on  the  face  of  said 
judgment  that  the  value  of  J.  M.  Mayo's  interest  in  the 
Williford  land  was  nothing  at  the  time  of  the  assignment  to 
W.  T.  Mayo,  and  that  it  was  agreed  that  that  matter  should 
be  eliminated  from  the  controversv.  The  record  in  Willi- 
ford  V.  Williford,  a  mere  memorandum  of  which  is  filed  by 
the  referee  as  an  exhibit,  shows  that  there  was  a  surplus  after 
paying  the  debt  for  purchase  money  against  J.  M.  Mayo. 

2.  That  his  Honor,  while  sustaining  the  findings  of  fact 
set  forth  in  paragraph  8  of  the  referee's  report,  erred  in  not 
declaring  that  such  facts  rendered  null  and  void  the  mort- 
gage from  J.  M.  Mayo  to  Mary  H.  Lyon,  dated  February  2, 
1886,  made  to  secure  a  pre-existing  debt,  even  though  there 
was  no  actual  intent  on  the  part  of  the  mortgagee  to  defraud 
the  mortgagor's  creditors. 

3.  That  while  it  was  admitted  thai  said  mortgagee  had  no 
actual  intent  to  defraud  said  creditors,  it  is  manifest  from 
the  evidence,  and  his  Honor  erred  in  not  finding  the  fact, 
that  she  had  notice  that  the  mortgagor  was  greatly  in  debt, 
that  his  object  was  to  take  care  of  himself  at  the  expense  of 
his  creditors,  and  that  said  mortgage  was,  therefore,  null  and 
void  as  tO'  such  creditors;  or  the  report  should  have  been 
recommitted,  that  this  fact  might  be  ascertained. 
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4.  That  if  the  above  fact  appeared  to  his  Honor  not  to 
have  been  distinctly  found  by  the  referee,  and  if  participa- 
tion in  the  fraud  on  the  part  of  the  said  mortgagee  were 
necessary,  then  his  Honor  erred  in  not  recommitting  the 
report  to  the  referee,  that  he  might  distinctly  pass  on  that 
fact. 

5  That  his  Honor  erred  in  sustaining  the  defendants* 
third  exception  and  declaring  that  there  was  no  evidence  to 
support  the  finding  of  facts  set  forth  in  the  thirteenth  para- 
graph of  the  referee's  report.  (See  last  part  of  said  excep- 
tion.) 

6.  That  his  Honor  erred  in  not. declaring  (as  the  referee 
in  effect  declared)  that  J.  M.  Mayo  did  not  execute  the  notes 
described  in  the  defendants'  third  exception  at  the  times 
when  they  purport  to  have  been  executed.  The  preponder- 
ance of  evidence  was  against  the  finding  of  his  Honor. 

7.  That  if  it  appeared  to  his  Honor  that  there  was  a  dis- 
crepancy between  the  referee's  findings  (in  paragraph  13  of 
his  report),  that  J.  M.  Mayo  was  justly  indebted  to  his  wife 
on  January  1,  1886,  in  the  sums  $1,000,  $1,439,  and  $140  37, 
and  that  he  received  these  sums  from  her  long  before  he 
became  insolvent,  and  without  any  agreement  between  them 
or  expectation  on  his  part  of  accounting  to  her  for  the  same, 
then  his  Honor  erred  in  not  recommitting  the  report  to  the 
referee  to  pass  clearly  on  the  facts. 

8.  That  if  it  appeared  to  his  Honor  that  the  referee  had 
not  definitely  passed  on  the  fact,  alleged  in  the  latter  part 
of  the  11th  paragraph  of  the  consolidated  complaint,  to-wit, 
that  the  transfer  of  the  Ricks  and  Taylor  notes  was  made 
with  intent  to  liinder,  delay  and  defraud  creditors,  then  the 
report  ought  to  have  been  recommitted,  that  said  facts 
might  be  passed  upon. 

^,  That  his  Honor  erred  in  not  declaring  that  the  referee's 
finding  of  facts  stamped  the  transfer  made  by  J.  M.  Mayo  to 
his   wife  in  payment  of  alleged   indebtedness,  with  fraud. 
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and  that,  as  that  made  the  transfer  void  in  ioto,  his  (the 
referee's)  allowing  her  to  retain  to  the  extent  of  coUectioDs, 
which  she  had  made  and  ai>propriated  before  the  plaintiff 
effected  a  lien,  was  not  an  error  of  which  she  could  complain. 

10.  That  his  Honor  erred  in  overruling  the  plaintiff's  4th 
exception,  and  it  is  insisted  that  he  ought  to  have  declared 
that  not  even  the  principal  money  received  by  J.  M.  Mayo 
from  his  wife  constituted  valid,  enforceable  indebtedness  in 
her  favor  as  against  the  claims  of  her  creditors,  and  that  it 
ought  to  have  been  found  as  a  fact  that  she  was  a  party  to 
an  agreement  that  he  should  use  her  money  as  his  own,  with 
no  expectation  on  the  part  of  either,  at  the  time  he  received 
it,  that  it  should  he  accounted  for. 

11.  That  his  Honor  erred  in  overruling  the  plaintiff's 
exception.  Mrs.  Mayo  should  have  been  directed  to  refund 
so  much  of  the  monev  received  bv  her  from  him  as  is  neces- 
sarv  to  satisfy  the  claims  of  creditors. 

12.  That  his  Honor  erre<K  also,  in  not  declaring  that  the 
nine  notes,  which  J.  M.  Mayo  claimed  to  have  executed  to 
his  wife,  each  for  S700  with  interest,  for  the  rent  of  her  land, 
were  fraudulent,  ticlitious  and  void. 

13.  That  lii-^  Honor  erred  in  not  declaring  that,  in  any 
event,  J  M.  Mav«>,  under  tlu'  circumstances  which  existed 
in  this  ca<e,  was  nut  liable  to  account  for  the  income  of  his 
wiiV's  ^epa^^^te  estate,  under  The  Code,  §1837,  and  that  such 
inronie  did  not  cnn^iitute  valid,  enforceable  indebtedness  in 
her  favor  against  him.  to  the  prejudice  of  creditors. 

14.  That  his  Honor  erred  in  finding  that  there  was  no 
expn.^:^s  prumiso  by  J.  M.  Mayo  to  repay  to  his  wife  the  money 
recriviil  frv-^m  her.  and  also  to  pay  her  each  year  $700  for 
the  rent  of  her  land. 

V\  That  in  anv  event  he  ou^ht  to  have  found  that  S7U0 
was  irriailv  more  than  the  annual  value  of  said  land. 

h\  That  his  Honor  erre.1  in  finding  that,  at  the  time  of 
the  transfer  of  the  Ri^ks  and  Taylor  notes  by  J.  M.  Mayo  to 
his  wife,  he  was  indel'icd  to  her  in  the  sum  of  $4,132.25. 
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17.  That  his  Honor  erred  in  sustaining  the  defendants^ 
4th  exception,  and  in  overruling  the  referee's  14th  finding 
of  fact. 

18.  That  his  Honor  erred  in  declaring  that  the  assign- 
ment of  the  Ricks  &  Taylor  notes  to  F.  L.  Mayo^  by  J.  M. 
Mayo  was  not  voluntary,  but  upon  full  and  fair  considera- 
tion. 

19.  That  his  Honor  erred  in  adjudging  that  F.  L.  Mayo 
was  entitled  to  collect  interest  upon  the  three  notes  specified 
in  the  defendants'  third  exception. 

20.  That  his  Honor  erred  in  his  adjudication  touching  the 
fund  of  $118  deposited  with  A.  Braswell  to  await  the  deter- 
mination of  this  suit.  It  should  have  been  ordered  that  this 
fund  be  paid  over  to  the  receiver. 

21.  That  his  Honor  erred  in  his  adjudication  in  regard  to 
the  judgment  obtained  by  the  receiver  against  Ricks  &  Tay- 
lor. The  receiver,  who  has  collected  nothing  on  said  judg- 
ment, should  have  been  authorized  to  collect  the  same,  and 
apply  the  proceeds  to  the  payment  of  judgment  creditors. 

22.  That  his  Honor  erred  in  directing  costs  to  be  taxed 
against  the  receiver  personally,  under  The  Code,  §535  (1). 
Such  costs  should  have  been  chargeable  on  the  sum  of  SI  18 
and  the  judgment  against  Ricks  &  Taylor. 

23.  That  his  Honor  erred  in  overruling  the  plaintiff's  first 
exception. 

24.  That  his  Honor  erred  in  overruling  the  plaintiff's 
second  exception.  He  should  have  reversed  the  referee's 
finding,  and  declared  that  the  conveyances  to  V.  \V.  Land 
were  made  with  intent  to  hinder,  delay  and  defeat  creditors. 

25.  That  his  Honor  erred  in  this  :  lie  had  no  right  to  find 
additional  facts — facts  that  the  referee  had  not  passed  on  at 
all.  For  instance,  it  is  alleged  in  the  complaint  that  the 
Ricks  &  Taylor  notes  were  transferred  by  J.  M.  Mayo  to  his 
wife  with  intent  to  defraud  creditors,  and  the  defendants,  J. 
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M.  Mayo  and  wife,  contend  that  he  executed  to  her  notes 
described  in  the  defendants'  third  exception. 

It  may  be  that  these  facts  are  not  passed  upon  by  the  ref- 
eree at  all.  If  so,  the  report  should  have  been  recommittd 
to  him.    • 

Mr.  Jacob  Batthy  for  the  plaintiff. 

Mfssrs.  Geo.  V,  Strong'sLud  Don.  GHUiam,  for  the  defendants. 

AvKRY,  J.  (after  stating  the  facts).  On  the  argument  coun- 
sel revived  the  discussion  as  to  the  right  of  this  Court  to 
review  findings  of  fact,  made  by  a  referee  or  Judge,  and  also 
questioned  the  power  of  the  Judge  below  to  modify  the 
report  of  the  referee  upon  the  facts.  It  is  necessary,  there- 
fore, to  collate,  rearrange  and  reiterate  some  of  the  settled 
rules  that  define  the  duties  and  powers,  respectively,  of  the 
referee,  the  trial  judge  and  the  appellate  court  in  disposing 
of  references  bv  consent. 

This  is  a  mode  of  trial  selected  by  the  parties,  who,  in 
agreeing  to  it,  are  deemed  to  have  waived  their  constitutional 
right  of  trial  by  jury.  Con.,  Art.  IV,  sec.  13.  Sections  422 
and  423  of  The  ('ode  are,  so  far  as  is  material  to  the  decision 
of  the  questions  before  us,  the  same  as  sections  246  and  247 
of  the  Code  of  Civil  Procedure  (including  the  provision,  that 
"  the  re{)ort  shall  have  the  effect  of  a  special  verdict"),  and 
therefore  our  decisions,  running  through  twenty  years,  have 
been  constructions  of  the  same  language. 

The  referee  must  state  in  his  report  his  findings  of  fad 
and  law  separately,  and  when  the  Judge,  who  hears  excep- 
tions to  the  rej)ort,  makes  no  special  finding  of  fact,  it  is  pre- 
sumed that  he  adopts  those  of  the  refereee  which  are  con- 
sidered prima  facie  correct.  Barcrofi  v.  RobertSy  91  N.  C, 
303 ;   Green  v.  Joyies,  7S  N.  C,  205. 

But  in  the  exercise  of  his  revisory  power,  the  Judge  may 
"  sot  aside,  modify,  or  confirm,  in  whole  or  in  part,  the 
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report  of  the  referee,  and  the  appellate  jurisdiction  attaches 
to  his  rulings  in  matters  of  law  only"  Vaughan  v.  Lewdlyii^ 
94  N.  C,  472. 

"  His  findings  of  fact,  upon  appeal  to  this  Court,  are  con- 
clusive, and  his  conclusions  of  law  upon  them  alone  are 
reviewable."  Barcroft  v.  Roberts^  91  N.  C,  363;  Greeny. 
Castleherry,  70  N.  C,  20;  Klutts.v.  McKenne,  65  N.  C,  102; 
Armfield  v.  Browriy  70  N.  C,  27 ;  Pateraon  v.  Wadsworth,  89 
N.  d,  407. 

One  valid  objection  may  be  raised  to  the  findings  of  the 
referee  adopted  by  the  Judge,  either  directly  or  by  failing  to 
modify  them,  or  to  those  of  the  Judge  substituted  for  the 
referee's;  but  it  raises  in  reality  only  the  question  of  law, 
whether  there  is  any  evidence  to  support  the  conclusions  of  fact. 

Where  no  such  objection  is  made,  and,  in  apt  time,  the 
findings  of  the  Judge,  whether  made  or  adopted,  are  final 
and  cannot  be  reviewed  in  this  Court,  and  if,  upon  hearing 
such  exception  when  taken,  it  appears  in  the  appellate  Court 
that  there  is  any  evidence  to  sustain  the  finding,  it  will  be 
"  deemed  conclusive."  Utn-y  v.  Suit,  91  N.  C,  406;  Reaves  v. 
Davis,  99  N.  C,  425. 

The  Supreme  Court,  under  the  Constitution  of  1868  (Art. 
IV,  sec.  10),  had  no  jurisdiction  to  try  any  "issue  of  fact  as 
distinguished  from  a  question  of  fact."  Issues  of  fact  were 
defined  bv  the  Court  to  mean  "such  matters  of  fact  as  are 
put  in  issue  by  the  pleading,  and  a  decision  of  which  would 
be  final  and  conclude  the  parties  upon  the  matters  in  con- 
troversy in  the  issue."     Heilig  v.  Stokes,  63  N.  C,  612. 

This  cause,  constituted  as  it  is  in  this  Court,  is  certainly 
not  one  in  which  the  Supreme  Court  could  have  decided  the 
issues  of  fact,  before  the  Constitution  of  1868  was  ratified, 
according  to  the  practice  as  it  then  existed. 

Though  this  is  a  cause  that  would  have  been  cognizable 
in  a  court  of  equity  then,  it  presents  issues  of  fact  which  the 
parties  have  elected  to  try  bj^  referee  in  place  of  a  jury  trial, 
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and  the  evidence  does  not  come  to  tbis  Court  in  such  sha 
as  to  require  us  to  review  it  or  even  to  determine  wheth 
with  or  without  the  aid  of  legislation,  the  case  might  ha 
been  so  presented  on  appeal  as  to  require  us,  in  the  exerc 
of  the  jurisdiction  conferred  by  the  amendment  of  1877, 
decide  the  issues  of  fact  involved.  Jones  v.  Boyd,  SO  X. ' 
258;  Coates  v.  Wilkes,  92  N.  C,  370. 

Having  stated  the  foregoing  general  principles  applical 
to  the  consideration  of  trial  by  referee,  we  will  find  th 
some  of  the  exceptions  which  appear  in  the  record  will  fi 
within  the  rules  laid  down,  and  be  disposed  of  witlio 
directly  discussing  them  at  any  length. 

The  following  were  all  of  the  exceptions  filed  by  the  piai 
tiff  in  the  Court  below: 

1.  The  plaintiff  objects  to  the  referee's  finding  of  fact  ^ 
4,  as  to  the  amount  of  indebtedness  still  due  from  Ma; 
after  transferring,  or  attempting  to  transfer,  all  his  properl 

2.  The  plaintiff  objects  to  the  referee's  sixth  finding 
fact  as  being  contrary  to  the  evidence. 

4.  The  plaintifl'  objects  to  the  referee's  finding  of  f* 
and  insists  that  not  even  the  principal  money  there  me 
tioned  constitutes  valid  enforceable  Uidebtedness  in  favor 
Mrs.  Mayo  as  against  the  claims  of  creditors;  our  objectit 
being  mainly  this,  that  he  ought  to  have  found  that  Mi 
Mayo  was  a  party  to  the  agreement  which  he  mentions. 

5.  The  plaintiH'  objects  to  the  report  because  the  refen 
did  not  direct  Mrs.  Mayo  to  refund  to  her  husband  so  raoc 
of  the  money  received  by  him  from  her  as  is  necessarv'  i 
satisfy  the  claims  of  creditors. 

Without  considering  whether  bis  Honor  ultimately  mod 
fied  the  findings  of  the  referee,  covered  by  the  first,  secon 
and  third  exceptions,  we  will  see  at  a  glance  that  they  wei 
all  based  on  the  objection  that  the  facts  were  found  again! 
the  weight  of  evidence,  and  could  serve  no  purpose  unles 
they  could  have  induced  the  Judge  below  to  set  that  portioi 
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of  the  report  aside,  and  find  the  facts  on  the  points  men- 
tioned for  himself,  and  whether  he  did  or  did  not  make  any 
alteration,  his  decision  is  not  reviewable. 

The  fifth  exception  is  in  form  subject  to  an  objection  that 
has  frequently  been  held  to  be  fatal.  It  is  not  suflBciently 
specific — does  not  point  out  any  conclusion  of  law  stated  by 
the  referee  in  his  report,  at  which  the  exception  is  aimed, 
nor  the  precise  error  in  the  referee^s  ruling.  Suit  v.  Suitj  78 
N.  C,  272. 

The  exception  in  that  case  was,  "that  the  referee  ou^htto 
have  found  as  a  conclusion  of  law,  that  the  plaintiff  recover 
nothing."  Here  the  ground  is,  **  because  the  referee  did  not 
direct  Mrs.  Mayo  to  refund  to  her  husband  so  much  of  the 
money  received  by  him  from'  her  as  is  necessary  to  satisfy 
the  claims  of  creditors."  The  only  difference  is,  that  in  this 
case  the  exception  raises  objection  in  general  terms  to  the 
final  disposition  of  one  of  several  funds  in  controversy,  and 
there  it  was  to  the  final  conclusion  as  to  the  only  matter 
involved  in  the  action.  We  concur  with  the  Judge  in  over- 
ruling this  with  the  three  other  exceptions.  Carrie  v.  McNeill^ 
83  N.  C,  176;   WhUford  v.  Foy,  71  N.  C ,  527. 

Embodied  in  the  judgment  of  the  Court,  we  find  but  one 
exception,  which  is  as  follows : 

"  The  plaintiff  does  not  assent  to  any  part  of  this  judgment, 
unless  where  it  distinctly  appears  in  the  same,  and  he  especi- 
ally objects  to  the  Judge's  finding  additional  facts  to  those 
found  by  the  referee." 

The  withholding  of  assent  cannot  be  treated  as  a  specific 
exception  to  the  whole  judgment,  just  as  an  exception  to  a 
-whole  charge  has  been  held  not  sufficient,  even  where  the 
counsel  after  the  term  filed  their  assignments  of  error,  point- 
ing  out  the  particular  objections.     Bost  v.  Bosty  87  N.  C,  477. 

In  Gh'een  v.  Casileberry,  supra,  Justice  Readk,  avowing  for 
tlie  Court  the  purpose  to  give  sections  246  and  247  (C.  C.  P.) 
such  a  construction  as  would  best  subserve  "  the  convenient 
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administration  of  justice,"  and  to  settle  the  practice,  formu- 
lated ten  rules,  governing  trials  by  referee,  that  clearly 
"  blazed  the  way  "  and  constitute  the  substratum  of  the  prin- 
ciples already  stated  ;  but,  probably  because  of  the  fact  that 
the  Judges  usually  adopted  the  findings  of  referees,  he  did 
not  indicate  when  or  how  an  appellant  should  enter  the 
exception,  that  there  was  no  evidence  to  support  a  finding 
of  fact  made  by  a  Judge  revising  a  referee's  report. 

Counsel  are  required  to  present  such  objections  to  the 
Judge's  rulings  as  constitute  grounds  of  motion  for  new  trial 
during  the  term  at  which  the  verdict  is  rendered,  in  order 
to  give  the  Judge  an  opportunity  to  set  aside  the  verdict,  if 
convinced  that  there  is  error,  because  he  has  no  power  to  do 
so  after  the  end  of  the  term,  and  exceptions  on  that  ground 
made  after  the  term  are  not  considered. 

The  objection,  that  there  is  no  evidence  to  sustain  one  of 
the  conclusions  of  fact  stated  by  a  Judge  on  revising  a 
referee's  report,  should  be  likewise  made  during  the  term, 
when  the  cause  is  heard,  in  order  to  enable  the  Judge  to 
modify  his  findings,  if  any  error  is  pointed  out,  and  we  will 
not  consider  exceptions  based  upon  such  alleged  errors,  filed 
for  the  first  time  within  ten  days,  under  Rule  7  of  this 
Court. 

The  plaintiffs,  it  seems,  filed,  under  Rule  7,  twenty-five 
exceptions,  which  we  find  in  the  record,  and  which  ought  to 
have  been  printed,  instead  of  the  assignment  of  errors 
remodeled  and  rearranged,  that  appears  in  the  printed 
record.  As  the  argument  was  addressed  to  the  printed  exieep- 
tions,  or  what  purported  to  be  exceptions,  we  find  greater 
difficulty  in  reviewing  the  points  properly  presented  for  our 
consideration.  Disregarding  the  order  observed  by  the  plain- 
tifi*,  we  address  ourselves  first  to  the  twelfth  exception.  His 
Honor,  after  finding  that,  though  J.  M.  Mayo  occupied  his 
wife's  lands  for  nine  years,  and  with  her  knowledge  received 
the  rents  therefrom,  and  that  there  was  an  express  agreement 
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on  his  part  to  account  to  her  for  the  rent,  which  was  after- 
wards set  forth  in  the  nine  notes  for  $700  each,  declares  and 
adjudges  in  effect  that  the  notes  constitute  valid  indebted- 
ness on  the  part  of  the  husband  to  his  wife.  It  was  insisted, 
that  the  wife's  power  to  contract  with  her  husband  in  refer- 
ence to  the  rents  of  her  separate  estate  was  restricted  by  the 
provision  of  sec.  1837  of  The  Code,  that  "no  husband  who, 
during  coverture  (the  wife  not  being  a  freetrader,  under  this 
chapter),  has  received,  without  objection  from  his  wife,  the 
income  of  her  separate  estate,  shall  be  liable  to  account  for 
such  receipt,  for  any  greater  time  than  the  year  next  pre- 
ceding the  date  of  a  summons  issued  against  him  in  an  action 
for  such  income,  or  next  preceding  her  death."  It  is  settled 
that  none  of  the  other  sections  of  chapter  47  of  Tlie  Code 
are  to  be  construed  as  limiting  the  wife's  power  to  acquire 
property,  by  contracting  with  her  husband  or  any  other  per- 
son, but  only  to  restrain  her  from,  or  protect  her  in,  disposing 
of  property  already  acquired  by  her.  Kirhman  v.  Bank  of 
GreemboTo,  77  N.  C,  394;  Gecyrge  v.  High,  85  N.  C,  99; 
Data  V.  Young,  70  N.  C,  450. 

But  section  1837  does  contain  the  restriction,  that  the  liabil- 
ity of  the  husband  for  rents  received, "  without  objection  "  on 
the  part  of  the  wife,  shall  be  limited.  The  wife  must  have 
"knowledge"  in  order  to  enter  into  any  contract,  and  the 
fact  that  there  was  an  express  agreement  that  ultimately 
assumed  the  form  of  notes  precludes  the  possibility  of  assent, 
and  implies  objection  on  her  part  to  the  receipt  of  the  rents, 
unless  upon  a  promise  to  account  for  them. 

The  defendant  James  M.  Mayo,  on  the  22d  of  October, 
1885,  being  indebted  to  his  niece,  Mary  H.  Lyon  (now  the 
wife  of  J.  C.  Braswell),  for  her  distributive  share  in  the  estate 
of  her  grandfather,  as  he  supposed,  in  the  sum  of  $1,500, 
executed  to  her  on  that  day  a  mortgage  conveying  a  tract  of 
land,  known  as  the  Herbert  tract,  and  also  certain  personal 
property  on  said  place,  to  secure  the  payment  of  a  note  for 
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$1,500,  executed  co tempore neousl.y  as  evidence  of  his  indebt- 
edness to  her.  He  continued  to  live  on  said  place  and  to  use 
the  personal  propertj-  conveyed  in  the  mortgage  (some  of 
which  was  consumed  in  the  use)  until  about  the  first  of  the 
year  1887,  when  the  Herbert  place  was  sold  under  a  prior 
mortgage,  and  the  proceeds  were  insufficient  to  satisfy  the 
debt  secured  by  it. 

The  ?118  is  the  fund  realized  by  a  sale  of  the  said  personal 
property  in  February,  1888,  and  deposited  with  A.  Braswell 
to  await  the  decision  in  the  case. 

His  Honor  finds  that  the  said  mortgage  deed  was  not 
executed  with  any  intent  on  the  part  of  Mary  H.  Lyon  (now 
Mrs.  Braswell)  that  Mayo  should  remain  in  possession  thereof, 
and  use,  enjoy  and  consume  the  same,  and,  therefore,  was  not 
fraudulent.  The  plaintiff's  exception  (No.  2)  is  based  on  the 
ground  that  there  was  error  in  the  holding  that  the  mortgage 
deed,  made  to  secure  a  pre-existing  debt,  was  not  void  because 
the  mortgagee  did  not  participate  in  the  fraud.  The  deed 
was  executed  to  secure  a  valid  pre-existing  debt  of  §1,500, 
which  is  held  to  be  a  valuable  consideration. 

A  mortgage  deed  executed  (as  this  was)  for  a  valuable  con- 
sideration, and  with  no  fraudulent  intent  on  the  part  of  the 
mortgagee,  is  valid,  though  the  mortgagor  did  execute  it  for 
the  purpose  of  defrauding  his  creditors.  Savage  v.  Knight, 
92  N.  C,  493 ;  LasRiter  v.  Davis,  04  N.  C,  498;  Beasley  v.  Bray, 
98  N.  C,  2(1(5 ;  Meaiis  v.  Dowd,  128  U.  S.,  273.  This  principle 
is  sustained  by  the  reasoning  in  the  cases  cited,  and  disposes 
of  the  twentieth  exception,  relating  to  same  subject 

The  referee  found  that  J.  M.  Mayo  justly  owed  his  wife, 
F.  L.  Mayo,  these  notes  mentioned  in  his  report.  His  Honor 
adopted  his  finding,  and  allowed  her  interest  on  the  unpaid 
notes.  We  can  discover  no  error  in  this,  and  the  exception 
points  out  none. 

Exception  19  is  overruled.  The  Judge  finds  that  when  the 
Ricks  ct  Taylor  notes  were  assigned  by  J.  M.  Mayo  to  his 
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wife,  he  was  indebted  to  her  in  a  large  amount  upon  these 
•notes,  as  set  forth  in  the  judgment,  and  subsequently  he 
holds  that  said  assignment  was  not  voluntary. 

His  finding  of  fact  was  conclusive ;.  his  legal  deduction 
naturally  followed  from  the  finding.  Therefore,  we  cannot 
sustain  either  exception  18  or  21,  because  the  assignment 
was  not  voluntary,  if  the  consideration  was  a  large  debt,  as 
found,  and  if  made  upon  consideration  it  is  valid,  and  the 
money  collected  on  the  judgment  against  Ricks  &  Taylor 
should  be  paid  over  to  W.  T.  Mayo,  trustee,  for  the  benefit 
of  F.  L.  Mayo. 

All  of  the  other  exceptions  filed  by  counsel,  under  Rule  7, 
we  think  are  amenable  to  the  objection  that  they  ask  us  to 
review  findings  of  fact  which,  under  the  rules  already  stated, 
are  conclusive,  and  we  cannot,  therefore,  sustain  any  of 
them. 

No  error.  Affirmed. 
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TRUSTEES  OF  THE  DIOCESE  OF  EAST  CAROLINA  v.  TRUSTEES 
OF  THE  DIOCESE  OF  NORTH  CAROLINA. 

Religious  Societies — Episcopal  Church — Division  of  Diocese  of 
North  Carolina — Will — Construction  of . 

Until  1883  the  Protestant  Episcopal  Church  in  the  State  of  North  Caro- 
lina constituted  the  Diocese  of  North  Carolina.  In  that  year,  in 
accordance  with  the  Constitution  and  Canons  of  the  Church,  a 
Diocese,  known  as  East  Carolina,  was  constituted  out  of  part  of 
the  territory  of  the  Diocese  of  North  Carolina,  and  the  Church  in 
the  residue  of  the  territory  retained  the  name  of  The  Dioceae  of 
Nor*h  Carolina.  In  1881  M.  R.  S.  executed  a  will,  by  which  she 
devised  certain  of  her  property  'Mo  the  Board  of  Trustees  for  the 
Protestant  Episcopal  Church  in  the  Diocese  of  North  Carolina.'' 
and  died  in  1885:  Held,  that  the  object  of  the  testator's  bouncy  was 
the  Episcopal  Church  in  the  State  of  North  Carolina,  and  the 
Diocese  of  East  Carolina  is  entitled  to  share  with  the  present  Dio- 
cese of  North  Carolina  in  the  property. 

This  was  a  controversy,  submitted  to  the  Court  without 
action,  as  allowed  by  the  statute  {The  Code,  §  376),  and  tried 
before  Graves,  J.,  at  February  Term,  1889,  of  the  Superior 
Court  of  Wake. 

The  following  is  a  copy  of  the  case  agreed  upon : 

The  parties  above  named,  plaintiffs  and  defendants,  claim- 
ing rights  and  interests  which  are  mutually  disputed  and 
denied,  and  desiring  to  have  the  same  legally  and  amicably 
settled  and  adjusted,  do  submit  to  your  Honor  this  contro- 
versy without  action,  upon  the  facts  hereinafter  stated,  which 
are  mutually  admitted  and  agreed: 

1.  That  the  Protestant  Episcopal  Church  in  the  United 
States  is,  and  for  manj'  years  has  been,  a  collective  unincor- 
porated body  or  society  of  Christian  men,  united  and  organ- 
ized under  laws  established  by  themselves  for  the  worship 
and  service  of  Almighty  God,  and  the  promotion  of  the 
Christian  religion. 
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2.  That  the  said  Church  is  divided  into  Dioceses  having  a 
greater  or  less  territorial  extent,  and  known  by  a  certain 
name  or  designation,  each  Diocese  being  presided  over  by  a 
Bishop  regularly  and  duly  consecrated  according  to  the  laws 
and  ceremonies  of  the  said  Church,  and  each  Diocese  is 
divided  into  a  greater  or  less  number  of  parishes  or  congre- 
gations. 

3.  That  the  ultimate  jurisdictional  authority  of  the  said 
Church  in  each  Diocese  is  vested  in  a  Diocesan  Convention 
or  Council,  composed  of  clerical  and  lay  delegates  from  each 
parish,  and  presided  over,  ex-officio,  by  the  Bishop,  which 
assembles  annually  for  the  regulation  and  government  of 
the  affairs  of  the  Church  within  the  Diocese. 

4.  That  the  ultimate  jurisdictional  authority  of  the  said 
Church  for  the  whole  of  the  United  States  is  vested  in  a 
General  Convention,  which  is  composed  of  a  House  of  Bishops, 
consisting  of  all  the  Bishops  of  the  said  Church  in  the  United 
States,  and  a  House  of  Clerical  and  Lay  Deputies,  elected  by 
the  Diocesan  Convention  or  Council  of  each  Diocese;  and 
which  General  Convention  assembles  every  third  year. 

5.  That  by  the  Constitution  of  the  said  Church,  article  5, 
it  is  provided  as  follows : 

"  Whenever  the  division  of  a  Diocese  into  two  or  more 
Dioceses  shall  be  ratified  by  the  General  Convention,  each 
of  the  Dioceses  shall  be  subject  to  the  Constitution  and 
Canons  of  the  Diocese  so  divided,  except  as  local  circum- 
stances may  prevent,  until  the  same  be  altered  in  either 
Diocese  by  the  Convention  thereof." 

6.  That  by  the  General  Canons  adopted  for  the  govern- 
ment of  the  said  Church  it  is  provided  as  follows : 


"canon  IV. 


"  Section  1.  Whenever  any  new  Diocese  shall  be  formed 
within    the   limits   of  any  other    Diocese,     *     *     *     and 


444  IN  THE  SUPREME  COURT. 


Diocese  v.  Diocese. 


the  same  shall  have  been  ratified  by  the  General  Convention, 
the  Bishop  of  the  Diocese  within  the  limits  of  which  another 
is  formed  *  *  *  shall  thereupon  call  the  Primary 
Convention  of  the  new  Diocese,  for  the  purpose  of  enabling 
it  to  organize,  and  shall  fix  the  time  and  place  of  holdiug 
the  same,  such  place  being  within  the  limits  of  the  new 
Diocese. 

"  Sec.  4.  Whenever  the  formation  of  a  new  Diocese  shall  be 
ratified  by  the  General  Convention,  such  new  Diocese  shall 
be  considered  as  admitted,  under  article  5  of  the  Constitution, 
so  soon  as  it  shall  have  organized  in  Primary  Convention 
in  the  manner  prescribed  in  the  previous  sections  of  this 
Canon,  and  the  naming  of  the  new  Diocese  shall  be  a  part 
of  its  organization.'' 

7.  That  prior  to  the  year  1883  the  Protestant  Episcopal 
Diocese  of  North  Carolina  embraced  the  whole  territorv  of 
the  State  of  North  Carolina. 

8.  That  at  the  Annual  Convention  of  the  said  Church  in 
the  Diocese  of  North  Carolina,  which  assembled  in  the 
month  of  May,  1883,  the  following  resolution  was  duly 
adopted  and  passed,  to-wit: 

"  Resolved^  That,  the  General  Convention  assenting,  a  new 
Diocese  be  formed  out  of  the  present  Diocese  of  North  Caro- 
lina, consisting  of  counties  of  Hertford,  Bertie,  Martin,  Pitt, 
Greene,  Wayne,  Sampson,  Cumberland  and  Robeson,  and 
of  all  the  counties  lying  between  those  counties  and  the 
Atlantic  Ocean." 

9.  That  at  the  said  Diocesan  Convention  of  1883  the  fol- 
lowing additional  resolutions  were  also  duly  adopted  and 
passed : 

''Resolved  1.  That  the  Convention  hereby  ratifies  and  con- 
firms the  action  of  the  Convention  of  1882  in  regard  to  the 
expediency  of  a  division  of  the  Diocese. 
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^^  Resolved  2.  That  the  Bishop  is  hereby  respectfully  re- 
quested to  give  his  consent  to  the  formation  of  the  proposed 
new  Diocese;  and,  in  case  such  assent  shall  be  given,  the 
Deputies  from  this  Diocese  to  the  General  Convention  to  be 
held  in  October  next  are  hereby  instructed  to  take  the  neces- 
sary steps  for  securing  the  consent  of  the  General  Convention 
to  the  erection  of  a  new  Diocese  within  the  limits  of  the  . 
present  Diocese  of  North  Carolina,  as  described  in  the  fore- 
going resolution. 

"  Resolved  3.  That  the  securities  and  property  of  all  descrip- 
tions at  present  constituting  the  *  Permanent  Episcopal 
Fund,'  the  fund  for  *  Education  of  Children  of  Deceased 
Clergymen,'  and  the  '  Fund  for  Relief  of  Disabled  Clergymen 
and  Widows  and  Orphans  of  Deceased  Clergymen,'  with 
such  additions  thereto  as  may  accrue  up  to  the  date  of  the 
organization  of  the  new  Diocese,  shall  be  divided  equally, 
dollar  for  dollar,  between  the  two  Dioceses  within  this  State, 
as  may  be  agreed  upon  by  a  joint  committee  of  four  lay- 
men, of  which  committee  two  members  may  be  appointed 
by  the  Convention  of  each  of  the  two  Dioceses  concerned." 

10.  That  the  Bishop  of  the  Diocese  of  North  Carolina 
consented  to  the  formation  of  the  said  new  Diocese,  with  the 
territorial  limits  above  set  forth,  and  the  General  Conven- 
tion of  the  said  Church,  in  October,  1883,  duly  and  legally 
ratified  the  same  as  required  by  the  canons  aforesaid. 

11.  That  afterwards,  on  the  12th  day  of  December,  1883^ 
the  Primary  Convention  of  the  said  new  Diocese,  which  had 
been  duly  called  according  to  the  requirements  of  the  said 
canons,  assembled  at  Newbern,  within  the  limits  of  the  new 
Diocese,  which  was  the  place  legally  fixed  for  such  assembly, 
according  to  the  said  canons,  and  the  said  new  Diocese  was 
thereby  fully,  duly  and  legally  established  and  organized 
by  the  name  of  the  Diocese  of  East  Carolina,  and  the  plain- 
tiff, Alfred  A.  Watson,  was  duly  elected  Bishop  thereof,  and 
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has  been  duly  consecrated  to  the  said  office,  and  has  entered 
on  the  discharge  of  his  duties. 

12.  That  the  formation,  as  aforesaid,  of  the  said  Diocese 
of  East  Carolina  was  occasioned  solely  by  motives  of  policy 
for  the  well-being  of  the  Church,  and  not  by  any  disputes 
or  differences  in  matters  of  faith,  doctrine,  discipline,  form 
of  worship  or  polity,  all  of  which  continued  to  be  the  same, 
without  alteration,  in  both  of  the  Dioceses,  as  they  had  been 
before  the  division.  And  the  said  creation  and  organizatioD 
of  the  new  Diocese  were  made  and  done  in  strict  conformity 
with  the  law  and  usage  of  the  said  Church. 

13.  That  before  the  formation  of  the  said  new  Diocese, 
to- wit,  in  the  month  of  February,  1881,  Miss  Mary  Ruffin 
Smith,  of  Orange  County,  in  the  State  of  North  Carolina, 
duly  made  and  published  her  last  will  and  testament  in 
writing,  a  copy  of  which  is  hereunto  annexed,  and  is  to  be 
taken  as  part  of  this  agreed  statement  of  facts. 

14.  That  after  the  formation  of  the  said  new  Diocese, 
to-wit,  on  the  13th  of  November,  1885,  the  said  Mary  R. 
Smith  died,  without  having  revoked  or  in  anywise  altered 

her  said  will,  and  on  the day  of  November,  1885,  the 

said  will  was  duly  admitted  to  probate  before  the  Clerk  of 
the  Superior  Court  of  Orange  County,  and  the  defendant, 
Kemp  P.  Battle,  the  executor  therein  named,  was  duly  quali- 
fied as  such,  and  received  into  his  possession  a  large  amount 
of  personal  property  belonging  to  the  estate  of  his  testatrix. 

15.  That  the  plaintiffs  are  the  trustees,  duly  and  lawfully 
appointed  under  the  laws  of  this  State,  for  the  purpose  of 
taking  and  holding  the  title  and  managing  the  property  of 
the  Protestant  Episcopal  Church  in  the  Diocese  of  East  Caro- 
lina; and  the  defendants  Theodore  B.  Lyman,  Richard  H. 
Battle  and  William  E.  Anderson  are  the  trustees  in  like  man- 
ner duly  and  lawfully  appointed  for  similar  purposes  in  the 
Diocese  of  North  Carolina,  and  were  such  trustees  before  the 
formation  of  said  new  Diocese  of  East  Carolina. 
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16.  That  in  and  by  her  said  will  the  said  Mary  R.  Smith  , 
devised  and  bequeathed  as  follows,  to-wit : 

"  (1.)  I  devise  the  tract  of  land  on  which  I  reside,  about 
1,500  acres,  of  several  tracts  originally,  but  now  used  as  one 
tract,  including  all  the  land  in  Orange  County  I  own,  outside 
of  Chapel  Hill,  and  also  all  the  stock  and  farming  imple- 
ments used  on  said  land,  to  my  dear  friend,  Maria  L.  Spear, 
during  her  life,  and  after  her  death,  to  the  Board  of  Trus- 
tees for  the  Protestant  Episcopal  Church  in  the  Diocese  of 
North  Carolina,  appointed  to  hold  the  property  of  the  Diocese 
not  otherwise  provided  for  by  the  General  Convention  of 
said  Diocese,  as  authorized  by  act  of  the  General  Assembly 
of  North  Carolina  in  such  case  made  and  provided,  said 
trustees  to  have  full  power  to  dispose  of  the  same  in  fee  sim- 
ple and  absolutely  as  said  Convention  may  direct,  specially, 
or  by -general  ordinance ;  this  devise,  however,  subject  to  the 
exceptions  hereinafter  mentioned. 

"(2.)  Out  of  the  aforesaid  tract  I  devise  to  Cornelia  Fitz- 
geral,  wife  of  Robert  Fitzgeral  (colored),  for  her  life,  free 
from  the  control  or  debts  of  her  said  husband — after  her 
death,  to  her  children — one  hundred  acres  out  of  the  afore- 
said tract. 

"(3.)  I  devise  to  Julius  Smith  (colored)  likewise,  out  of  the 
tract  of  land  on  which  I  now  live,  twenty-five  acres  in  fee. 

"  It  is  my  will  that  the  devise  to  Cornelia  Fitzgeral  and  to 
Julius  Smith  shall  take  effect  at  my  death,  and  the  tract 
given  them  be  good  land,  equal  to  the  average  of  the  whole 
tract,  with  a  fair  proportion  of  wood  and  arable  laud,  and  to 
be  laid  off  by  metes  and  bounds  by  three  white  commission- 
ers,  one  to  be  chosen  by  the  said  trustees  of  the  Church,  the 
other  b\''  the  devisee  or  devisees  interested — the  mother,  if 
living,  to  choose  for  herself  and  children — and  those  two  to 
choose  a  third;  my  executor  to  make  conveyances  according 
to  the  report  of  the  said  commissioners  (or  a  majority  of 
them,  whose  report  shall  be  final)  and  the  terms  of  this  will. 
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"(6.)  Whatever  of  my  kitchen  aad  household  furniture  Miss 
Maria  Spear  wishes  to  have,  I  bequeath  to  her  absohitel3' ; 
what  she  does  not  want  I  give  to  Cornelia  Fitzgeral,  Emma 
Morphis,  Annette  Kirby  and  Laura  Tirle  (all  colored), 
equally  to  be  devided  between  them. 

"  (7.)  I  bequeath,  out  of  any  money  on  hand  or  due  me,  to 
Ed.  Cole  (colored),  one  hundred  dollars,  and  to  my  namesake, 
Mary  Ruffin  Smith,  daughter  of  Rev.  Columbus  Smith, 
deceased,  of  Mississippi,  two  hundred  dollars.  The  residue 
of  all  moneys  due  me,  and  also  any  property  not  specifically 
willed,  I  give  to  the  trustees  of  the  Episcopal  Church  afore- 
said in  trust  for  the  Diocese  of  North  Carolina." 

17.  That  Maria  L.  Spear,  the  devisee  for  life  in  the  said 
will,  is  dead,  having  died  before  the  testatrix. 

18.  That  a  large  amount  of  personal  property,  constituting 
the  residue  of  the  estate  above  mentioned,  has  come  into  the 
hands  of  the  defendant  Kemp  P.  Battle  as  executor,  and  is 
now  held  by  him  as  a  part  of  said  estate,  and  subject  to  the 
trusts  of  the  said  will. 

1.  Upon  the  foregoing  facts  the  plaintiffs  claim  that  they 
are  entitled  to  an  equal  divison  of  all  the  real  and  personal 
estate  devised  and  bequeathed  by  the  said  will  to  the  Trus- 
tees of  the  Diocese  of  North  Carolina  in  trust  for  the  Church 
in  said  Diocese. 

2.  If  not  entitled  to  an  equal  division,  then  they  claim  that 
they  are  entitled  to  such  a  proportion  of  the  said  real  and 
personal  estate  as  the  whole  number  of  members  and  pew- 
holders  of  the  said  Church,  in  the  Diocese  of  East  Carolina, 
at  the  time  of  the  organization  thereof,  bore  to  the  whole 
number  of  the  members  and  pew-holders  in  the  present 
Diocese  of  North  Carolina  at  that  time. 

These  claims  are  denied  by  defendants,  who  insist  that 
all  of  the  said  real  and  personal  estate  legally  belongs  to  the 
defendants,  the  trustees  of  the  present  Diocese  of  North  Caro- 
lina, in  trust  for  the  Church  in  said  Diocese. 
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And  these  conflicting  claims  are  respectfully  submitted  to 
the  adjudication  of  the  Court  upon  the  foregoing  agreed 
statement  of  facts. 

Whereupon,  the  Court  gave  judgment  for  the  plaintiffs, 
whereof  the  following  is  a  copy : 

"  Upon  consideration  of  the  agreed  facts  set  forth  as  the 
basis  of  this  controversy  without  action,  and  the  cause  hav- 
ing been  debated  by  counsel  on  both  sides,  it  is  considered, 
adjudged  and  decreed  by  the  Court  that  the  plaintiffs  are 
entitled  to  share  in  all  the  real  and  personal  estate  devised 
and  bequeathed  by  will  of  Mary  Ruffin  Smith  to  the  Board 
of  Trustees  of  the  Protestant  Episcopal  Church  in  the  Dio- 
cese of  North  Carolina;  and  that  the  said  real  and  personal 
estate  be  equally  divided  between  the  plaintifls  and  the 
defendants,  the  Trustees  of  the  Diocese  of  North  Carolina 

"  It  is  further  adjudged,  that  an  account  be  taken  of  the 
personal  estate  in  the  hands  of  the  defendant,  Kemp  P. 
Battle,  as  the  executor  of  said  Mi\ry  R  Smith,  and  belong- 
ing to  the  residue  bequeathed  to  the  Board  of  Trustees 
for  the  Diocese  of  Nortli  Carolina;  and  the  parties  may  agree 
on  a  referee  for  that  purpose." 

From  this  judgment  ihe  defendants,  having  excepted, 
appealed  to  this  Court. 

Messrs.  Geo.  Davis  and  John  Hughes^  for  the  plaintiffs. 
Messrs.  John  Manning  and  R.  H.  Battle^  for  the  defendants. 

Merrimon,  J.  (after  stating  the  case).  The  Protestant 
Episcopal  Church  in  the  United  States  is  an  organized  body 
of  Christian  people,  and  in  its  ecclesiastical  organization  it 
bas  a  constitution,  canons,  rules  and  regulations  for  its  gov- 
ernnaent.  It  is  divided  into  Dioceses,  each  designated  by  an 
appropriate  name,  and  having  greater  or  less  territorial  extent. 
It  has  existed  in  this  State  for  a  long  period  of  time — about 
lO'J— 29 
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a  hundred  years— and  prior  to  1883,  the  whole  territory  of 
this  State  was  designated  as  the  Diocese  of  North  Carohna. 
Under  the  statute  (The  Code,  §  30()5),  the  church  thus  organ- 
ized was  capable  of  taking  and  holding  property  of  every 
kind  by  purchase,  gift,  grant  or  will,  and  it  is  provided  as  to 
such  cases,  that  "  the  estate  therein  (the  property)  shall  be 
deemed  and  held  to  bo  absolutely  vested,  as  between  the 
parties  thereto,  in  the  trustees,  resi)ectively,  of  the  said 
churches,  denominations,  societies  and  congregations,  for  their 
several  use,  according  to  the  intent  expressed  in  the  convey- 
ance, gift,  grant  or  will ;  and  in  case  there  shall  be  no  trustees, 
then  in  the  said  churches,  denominations,  societies  and  con- 
gregations, respectively,  according  to  such  intent." 

Thus  the  devisee  of  the  will  and  of  the  particular  devise 
under  consideration  had  certainty  and  distinctiveness  of 
character  and  capacity  to  take  and  hold  the  property  devised. 
The  testator  must  be  deemed  to  have  known  and  understood 
the  nature,  the  constituent  elemenis,  the  purposes  and  terri- 
torial extent  of  the  collective  object  of  her  bounty.  She 
knew  that  it  was  a  subdivision  of  the  Protestant  Episcopal 
Church  in  the  United  States;  that  it  was  composed  of  all 
the  clergy  and  laity  of  that  Church  within  the  limits  of  this 
State.  Having  such  knowledge,  she ''duly  made  and  pub- 
lished her  last  will  and  testament  in  writing,"  in  the  month 
of  February,  1881  (the  material  parts  of  which  are  above  set 
forth),  whereby  she  devised  and  bequeathed  the  property  in 
question  "  to  the  Board  of  Trustees  for  the  Protestant  Epis- 
copal Church  in  the  Diocese  of  North  Carolina,"  <tc.  If  this 
were  all  of  the  matter,  there  could  be  no  question  as  to  the 
intention  of  the  testatrix  ;  the  whole  Church  within  the  State 
would  share  in  her  bounty  without  distinction. 

But  afterwards,  in  1883,  a  new  Diocese,  designated  as  the 
Diocese  of  East  Carolina,  was  created,  strictly  as  allowed  by 
the  canons  and  usages  of  the  Church,  having  prescribed 
boundaries,  within  the  Diocese  of  North  Carolina,  the  latter 
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retaining  its  name  unchanged.  The  formation  of  the  new 
Diocese  "  was  occasioned  only  by  motives  of  policy,  for  the 
well-being  of  the  Church,  and  not  by  any  disputes  or  differ- 
ences in  matters  of  faith,  doctrine,  discipline,  form  of  worship 
or  polit)^  all  of  which  continued  to  be  the  same,  without 
alteration,  in  both  Dioceses,  as  they  had  been  before  the 
division." 

The  testatrix,  having  executed  her  will  in  1881,  continued 
to  reside  and  have  her  domicile  within  the  Diocese  of  North 
Carolina  until  her  death,  on  the  13th  of  November,  1885. 
She  never  resided  within  the  new  Diocese.  The  appellants 
contend — first^  that,  properly  interpreting  the  devise,  it  is 
exclusively  to  the  Diocese  of  North  Carolina  us  it  is  now  con- 
stituted; and  secondly,  that  the  clergy  and  laity  of  the  new 
Diocese,  having  voluntarily  abandoned  the  old  one,  must  be 
treated  as  having  abandoned  or  lost  any  possible  ri^ht  they 
may  have  had  under  the  will  in  (juestion. 

We  are  of  opinion  that  these  contentions  are  not  well 
founded,  and  that  the  judgment  must  bo  ailirmed.     The 
intention  of  the  testatrix  in  dispo^jing  of  the  property  in 
question,  as  expressed  in  her  will,  and  not  otherwise,  must 
prevail.     The  Court  has  no  authority  to  look  beyond  the 
will  in  ascertaining  its  true  meaning,  and  consider  what  she 
may  have  said  before  or  after  its  execution,  at  one  time  or 
another,  or  to  one  person  or  another,  as  to  her  intention. 
This  must  be  ascertained  from  the  will  itself — its  reference 
to   the  property  disposed  of,  and   the  persons  to  whom,  or 
organization  to  which,  it  is  devised  and  bequeathed.     The 
ver^''  purpose  of  putting  it  in   writing  was  to  declare  and 
express  her  settled  intention  as  to  the  property  in  a  solemn 
and  unequivocal  manner,  and  thereby  provide  certain  and 
permanent  evidence  of  it,  not  to  be  thereafter  altered  or  mod- 
ified, except  by  an  intentional  destruction  of  the  will  by 
lierself  or  by  her  direction,  or  by  a  codicil  thereto,  or  by  a 
Bubsequent  one  properly  executed.     Nor  could  the  changed 
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condition  or  circumstances  of  the  devisee  and  legatee  sur- 
viving, subsequent  to  the  execution  of  the  will,  change  or 
affect  the  intention  of  the  testatrix  as  therein  expressed,  as 
to  the  property  embraced  by  it,  in  the  absence  of  any  pro- 
vision contemplating  such  change,  except  as  such  intention 
may  be  in  such  case  affected  by  some  rule  of  law  or  statu- 
tory provision.  This  must  be  so,  because  the  intention,  once 
expressed  in  the  will,  could  not  be  effectually  changed  other- 
wise than  by  one  of  tlie  ways  above  indicated 

Then,  what  was  the  intention  of  the  testatrix  as  to  the 
property  in  controversy  ?  The  will  was  executed  in  1881. 
At  that  time  the  Diocese  of  North  Carolina, embraced  the 
whole  territory  of  this  State ;  that  of  East  Carolina  did  not 
then  exist — so  far  as  appears,  it  had  not  been  thought  of. 
The  devise  was  **  to  the  Board  of  Trustees  for  the  Protestmit 
episcopal  Church  in  the  Diocese  of  North  Carolina."  Obvi- 
ously, she  had  in  view,  and  intended  at  the  time  she  execu- 
ted her  will,  the  whole  Church  within  this  State,  and  not 
that  part  of  it  in  one  section  or  locality  more  than  another: 
she  said  so  in  express  terms ;  she  could  not  have  intended  or 
contemplated  a  subdivision  such  as  has  come  about  since 
1881,  because  none  existed,  and  tlie  language  employed  does 
not  imply  or  suggest  any  such  thing.  The  devise  is  not  to  the 
Diocese  as  such,  nor  to  the  Board  of  Trustees  for  it  as  a 
Diocese,  but  to  the  Church — to  the  Trustees  for  the  Church — 
within  the  Diocese.  And*  upon  the  death  of  the  testatrix, 
the  statute  above  recited  vested  the  property  in  the  Trustees 
for  the  Church,  and,  in  the  absence  of  Trustees,  directly  in 
the  Church  itself.  The  statute  so  expressly  provides.  The 
mere  subdivision  of  the  Diocese — the  change  of  its  bounda- 
ries or  its  name — could  not  change  or  render  the  devise  inop- 
erative; the  Church  would  remain  sufficiently  designated 
and  identified,  and  the  Church,  and  not  the  Diocese,  was  the 
religious  organization  to  be  benefited.  If,  in  the  division  of 
the  Diocese  of  North  Carolina  into  two  parts,  one  part  had  been 
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called  the  Diocese  of  West  Carolina  and  the  other  East  Caro- 
lina, this  would  not  have  affected  the  devise  adversely, 
because  the  Church,  the  real  object  contemplated,  sufficiently 
designated,  remained  to  take  and  be  benefited.  The  Dio- 
cese was  not  the  Church,  nor  an  essential  part  of  the  devise — 
it  was  only  a  part  of  the  machinery  of  the  Church,  through 
which  it  effected  its  purposes,  that  might  be  changed,  modi- 
fied, or  dispensed  with,  as  to  its  name  and  territorial  extent, 
or  altogether,  by  the  proj)er  eccle3iastical  authority ;  this 
could  be  done  without  affecting  the  entirety  of  the  Church 
generally,  or  in  a  particular  locality,  or  within  a  fixed  boun- 
dary. Hence,  the  testatrix,  in  making  her  will,  had  in  view, 
and  intended  to  benefit,  not  the  mere  name  and  form  of 
church  organization,  but  "  the  Protestant  Episcopal  Church  " 
within  North  Carolina ;  and  neither  the  Church  nor  the 
Diocese  could  change  or  give  direction  to  her  intention,  as 
expressed  in  her  will,  by  anything  they  could  do.  She  alone 
had  the  right  to  designate  the  object  of  her  bounty,  and  that 
object,  as  a  whole,  has  the  right  to  accept  and  take  benefit  of 
it,  accordingly  as  she  directed  in  the  devise,  although,  for 
its  convenience  and  advantage,  it  has  changed  its  name, 
bounds  and  relations,  not  affecting  materially  its  nature  and 
substance,  since  the  execution  of  the  will. 

There  is  nothing  in  the  will,  or  in  the  particular  devise 
under  consideration,  that  indicates  the  slightest  purpose,  on 
the  part  of  the  testatrix,  to  modify,  limit  or  restrict  at  all,  the 
devise,  in  the  contingency  that  the  Diocese  should  be  divided, 
or  in  any  other  contingency.  It  is  unrestricted  and  abso- 
lute as  to  the  devisee  to  be  benefited. 

It  was  said  on  the  argument  that  the  Diocese  of  North 
Carolma  continued  to  exist  at  the  time  of  the  death  of  the 
testatrix,  and  therefore,  the  devise  should  be  construed  as 
applying  to  it  as  it  existed  at  that  time.  This  argument  is 
specious,  but  certainly  not  sound.  It  is  true,  that  Diocese 
existed  at  that  time  in  name,  bub  it  was  not  the  same  in  ter- 
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ritorial  extent,  nor  did  it  then  embrace  a  very  large  and  sub- 
stantial part  of  the  certain  and  well  defined  object  embraced 
by  the  intention  and  purpose  of  the  testatrix  as  expressed  in 
her  will.  At  the  time  of  her  death,  a  large  part  of  the 
Church  which  she  clearly  intended  to  benefit  had  been 
detached  from  the  Diocese,  and  nothing  appears,  in  terras  or 
by  reasonable  imi)licalion,  in  the  will,  to  show  that  she 
intended  to  modifj^  her  expressed  purpose  so  as  to  exclude 
the  detached  part  of  the  Church.  This  Church  within  North 
Carolina— within  the  Diocese  embracing  the  whole  State — 
as  she  contemplated  it  at  the  time  she  made  her  will  and 
therein  expressed  her  intention,  continued  in  all  material 
respects  to  exist  at  the  time  of  hor  death  just  as  it  did  at  .the 
time  she  made  her  will — it  had  only  been  changed  into  two 
Dioceses  instead  of  (^le;  the  Church  as  defined  and  specified 
in  the  will  remained  the  same,  c»nj)able  of  taking  benefit 
under  the  devise  as  contem()lated  and  intended  by  the  tee- 
tatrix.  As  is  said  above,  the  mere  division  of  the  Diopese 
could  not  modify  or  defeat  her  intention.  This  was  settled 
and  expressed,  not  to  be  modified  except  in  one  of  the  ways 
already  specified,  at  the  time  she  executed  her  will.  Rich' 
mond  V.  Vanhoolc,  3  Ired.  Eq.,  581 ;  Tayloe  v.  Boyul,  Busb.  Eq,,5 
(18);  Garrdt  v.  Nildoch,  1  Rus.  Myl.,  029;  Pailc^  v.  Merchafd, 
1  Young  and  Cally,  209  ;  Bonlm  v.  R^gnold,  8  How.,  131 ; 
1  Red.  on  Wills,  384,  par.  9. 

Nor  can  that  part  of  the  Church  embraced  by  the  new 
Diocese  of  North  Carolina  be  deemed  and  treated  as  having 
lost,  abandoned  or  forft-ited  its  right  to  have  benefit  of  the 
devise.  The  division  of  the  Diocese  of  North  Carolina  was 
made  by  common  consent  of  the  clergy  and  laity  of  the 
Church  within  it,  for  the  common  good  of  the  Church  and 
its  purposes,  strictly  as  allowed  by  and  in  accordance  with 
its  canons  and  usages  ;  it  was  not  prompted  by  any  spirit  of 
rivalry  or  insubordination,  or  dissent  from  the  doctrines 
of  faith,  the  polity,  usages  or  practices  of  the  Church  ;  there 
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was  neither  secession  nor  schism  ;  it  continued,  and  contin- 
ues now,  to  be  in  its  substance,  integrity,  spirit  and  life,  just 
as  before  the  division  and  the  creation  of  the  new  Diocese, 
and  just  as  when  the  testatrix  made  her  will.  The  Church 
within  the  Diocese  of  East  Carolina  is  as  certainly,  now 
within  her  intention  and  purpose,  as  expressed,  as  it  was 
then  ;  it  has  done  nothing  to  put  itself  without  such  inten- 
tion or  to  forfeit  its  right  to  share  in  the  devise ;  it  has  done 
nothing  in  the  eye  of  the  Church  or  the  law  that  was  or 
is  culpable,  or  that  justly  subjects  it  to  censure  in  any 
respect.  On  the  other  hand,  the  creation  of  the  new  Diocese 
was  praiseworthy  and  to  be  commended,  because  it  was 
intended  by  and  through  it,  as  a  legitimate  instrumentality, 
to  accomplish  increased  and  great  good.  As  the  Church 
within  it  comes,  as  we  have  seen,  within  the  purpose  of  the 
testatrix,  wo  cannot  discover  the  slightest  reason  why  it 
should  not  share  in  her  generous  bounty  to  the  Church  of 
her  choice.  Why  shall  it  not  do  so  ?  What  has  it  done, 
in  the  eye  of  the  law  of  the  Church  or  law  of  the  land, 
that  prevents  it  from  doing  so?  We  cannot  conceive  of  a 
just  reason  why  it  may  not.  It  might— no  doubt  would — be 
otherwise,  if  the  clergy  and  laity  of  the  new  Diocese  had 
abandoned  the  faith,  dictrines,  usages  and  practices  of  the 
Church — had  seceded  from  it  and  set  up  an  independent 
church  organization.  But  it  is  not  suggested  that  anything 
inimical  to  the  Church,  or  at  all  improper,  has  been  done  by 
that  part  of  it  within  the  new  Diocese. 

The  views  we  have  expressed,  it  seems  to  us,  are  founded 
on  principles  of  justice,  and  are  fully  sustained  by  numerous 
authorities  cited  bj'  the  learned  counsel  of  the  appellees  in  the 
course  of  his  able  argument,  some  of  which  we  cite  :  Smith 
V.  Swoi'vistedtj  IG  How.  (U.  S),  -88;  Ftrrana  v.  Va^concclla», 
31  111.,  53 ;  NU'coIls  v.  Rugg,  47  111.,  47  ;  Wivvell  v.  Tlie  Church, 
14  Ohio  St.  R.,  44 ;  Gaston  v.  Penick,  5  Bush.  (Ky.),  110;  Bale 
V.  Everett,  53  New  Ham.,  80 ;  Friends  v.  Friends,  89 ;  ibid.,  13(). 
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It  seems  to  us,  that  the  authorities  in  respect  to  the  divis- 
ion of  counties,  towns  and  the  like,  cited  on  the  argument 
by  the  learned  counsel  for  the  appellants,  have  no  proper 
application  in  this  case.  In  those  and  like  cases,  simple 
rules. of  law  applicable  determine  the  rights  and  liabilities 
of  the  county  or  town  and  the  detached  parts  thereof.  In 
this  case,  the  inteniion  of  the  testatrix,  expressed  in  her  will, 
not  inconsistent  with  established  rules  of  law,  settles,  directs 
and  controls  the  right  of  the  Diocese  of  North  Carolina,  and 
the  detached  part  thereof  forming  the  new  Diocese,  as  to  the 
property  embraced  by  the  devise  in  question.  If  the  devise 
were  to  a  county,  and,  pending  the  life-time  of  the  testator, 
a  part  of  the  county  were  detached. and  made  a  new  county, 
or  part  of  another,  the  detached  part  would  certainly  share 
in  the  property  devised,  if  it  should  appear  that  the  testator 
so  intended ;  and  this  is  so,  because  his  intention  must  pre- 
vail, if  it  be  lawful  and  practicable. 

It  has  been  suggested  that  the  testatrix  really  intended 
that  the  present  Diocese  of  North  Carolina  alone  should 
have  benefit  of  the  devise.  Tl>is,  if  so,  can  avail  nothing. 
As  we  have  alreadv  said,  we  can  onlv  know  her  intention 
as  expressed  in  her  will.  If  she  so  intended,  she  ought  to 
have  modified  the  devise  bv  a  codicil,  or  in  some  other 
effectual  way.  But  with  her  change  of  purpose,  if  she  had 
one,  we  have  nothing  to  do.  We  cannot  doubt  that  we  have 
properly  interj>reted  her  intention  as  expressed  in  her  will. 

In  view  of  the  interpretation  we  have  given  of  the  devise 
in  question,  there  is  no  objection  to  the  judgment  appealed 
from;  and  so,  it  must  be  affirmed. 

By  consent  of  the  parties,  the  costs  of  this  controversy 
must  be  paid  bv  the  defendant  executor  out  of  anv  fund 
arising  from  the  sale,  rents  or  hires  of  the  property,  or  any 
part  of  it. 

No  error.  Affirmed. 


FEBRUARY  TERM,  1889.  457 


MOPFITT  V,   MaNESS. 


E.  E.  MOFFITT  and  W.  K.  JACKSON.  Ex'rs,  v.  ELIAS  MANESS. 

Evidence^  Oral,  to  vary  ivritten  contract ;  rules  of  should  not  he 

refined  away — Lost  Negotiable  Bond. 

1.  There  is  too  great  a  tendency  in  courts  to  relax  the  well  settled  rules 

of  evidence  excluding  oral  testimony  offered  to  contradict,  vary, 
or  add  to  the  terms,  of  the  written  contract.  This  Court  has  gone 
far  enough  in  the  liberal  application  of  these  rules. 

2.  The  wise  rules  of  evidence,  which  are  intended  for  the  protection  of 

the  provident,  should  not  be  refined  away  for  the  relief  of  the  neg- 
ligent. 

8.  Plaintiffs  alleged  the  execution  and  delivery,  by  the  defendant,  to 
thpir  testator,  of  a  bond  for  the  payment  of  a  certain  sum,  and  of 
a  mortgage  to  secure  the  same.  Defendant  denied  the  execution 
of  the  bond  and  mortgage,  but  did  not  set  up  any  equitable 
defence.  On  the  trial  defendant  offered  to  show,  by  oral  testimony, 
that  it  was  agreed  between  himself  and  the  obligee  in  the  bond, 
at  the  time  it  was  executed,  that  the  bond  should  cover  only  such 
amount  as  should  be  found  to  be  due  from  defendant  to  obligee 
upon  a  settlement:  Held,  that  such  testimony  was  properly  ruled 
out. 

4.  When  it  appears  on  the  trial  that  a  bond  sued  on  is  lost,  there  being 
no  allegation  of  its  loss  in  the  complaint,  a  judgment  rendered 
below  for  the  amount  of  the  bond  will  be  set  aside  in  this  Court, 
to  t  he  end  that  a  proper  indemnity  may  be  required  from  plaintiff  in 
the  lower  Court,  if  it  shall  be  made  to  appear  in  that  Court  that 
the  bond  has  not  been  destroyed,  and  was  negotiable,  and  cannot 
be  produced. 

Civil  action,  to  foreclose  a  mortgage,  tried  before  Merri- 
mon,  J.,  and  a  jury,  at  the  October  Term,  1888,  of  Moore 
Superior  Court. 

The  plaintiffs,  executors  of  E.  N.  Moffitt,  alleged  that  the 
defendant  executed  a  bond  to  their  testator  in  the  sum  of 
$508.50,  and  a  mortgage  on  certain  lands  to  secure  the  pay- 
ment of  the  same. 

They  also  allege  that  no  part  of  said  indebtedness  has  been 
paid. 
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The  defendant  denied  all  of  these  allegations. 

The  plaintiffs  offered  in  evidence  the  mortgage,  which 
recited  the  ex'-cution  nf  the  bondy  and  stated  that  they  did  not 
have  [)ossession  of  any  notes  against  the  defendant. 

The  defendant  then  introduced  Eli  Howard,  who  testified 
that  he  was  subscribing  witness  to  the  mortgage,  and  that 
he  was  present  with  E.  N.  Moffittand  the  defendant  Maness 
when  it  was  executed ;  that  they  did  not  go  into  any  settle- 
ment when  it  was  executed,  but  that  it  was  agreed  that  it 
should  cover  whatever  should  be  found  to  be  due  upon  a 
settlement. 

The  Court  held  this  evidence  incompetent.  Defendant 
excepted. 

This  was  all  the  evidence  The  Court  charged  the  jury 
that  if  they  believed  the  evidence  they  must  find  that  the 
defendant  owed  the  plaintiffs  tlie  sum  named  in  the  mort- 
gage, with  interest,  according  to  the  mortgage. 

The  defendant  excepted. 

Judgment  for  the  plaintiffs.     Appeal  by  defendant. 

Mr.  J.  C.  Bhcl\  for  the  plaintiffs. 

Mr.  John   W.  IIinsd:lt\  for  the  defendant. 

8HKPHKK0,  J.  after  stating  the  facts).  Whatever  effect 
the  non  production  of  the  bond  may  have  upon  the  char- 
acter of  the  judgment  which  should  be  rendered  (and  of  this 
we  will  speak  hereafierl  there  was  clearl}'  enough  in  evi- 
dence to  warrant  the  duirge  of  the  Court  and  the  verdict.of 
the  jurv. 

No  exception  \va<  made  to  the  admission  of  the  mortgage 
alone,  and  no  s{»ecial  in<trucli*)ns  were  asked  in  reference  to 
the  absenve  of  the  bond.  80,  in  passing  upon  the  exception 
as  to  the  exclusion  of  the  parol  testimony  offered  by  the 
defendant,  we  nrasl  assume  that  such  a  bond  was  signed, 
sealcil  and  doliverovl  by  the  defendant  to  the  plaintiffs'  tes- 
tator. 
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The  answer  denies  the  execution  of  the  bond  and  mort- 
gage, and  sets  up  no  equitable  defence  whatever;  we  must, 
therefore,  determine  the  question  in  its  legal  aspects  alone. 

There  is,  we  fear,  too  great  a  tendency  to  relax  the  well 
settled  rules  of  evidence  against  the  admissibility  of  parol 
testimony,  to  contradict,  vary  or  add  to,  the  terms  of  a  writ- 
ten contract,  and  it  is  thought  that  the  courts,  in  their  anxi- 
ety to  avoid  probable  injustice  in  particular  cases,  are  grad- 
ually construiig  away  a  principle  which  has  always  been 
considered  one  of  the  greatest  barriers  against  fraud  and 
perjury. 

Even  the  Supreme  Court  of  Penns3'l  vania,  which,  perhaps, 
has  gone  further  than  any  other  in   this  direction,  sounds 
the  alarm,  and  Bell,  J.,  who  delivered  the  opinion  of  the 
Court  in  Beaivick  tyrs  v.  Baiwkk,  3  Harris,  GO,  says:  '*Were 
the  door  opened  still  wider  for  the  admission  of  all  the  loose 
dicta  of  the  parties,  running,  it  might  be,  as  in  this  instance, 
through  along  course  of  years,  the  Hood  of  evil  would  become 
so  great  as  to  sweep  before  it  every  barrier  of  confidence  and 
safety   which  human    forethought,  springing  from  experi- 
ence, is  so  sedulous  to  raise  against  the  treachery  of  memory 
and  the  falsehood  of  men.     To  avoid,  therefore,  what  would 
really  be  a  social  calamity,  it  is  recognized    as  a  settled 
maxim   that  oral   evidence   of  an   agrecfnont,  entertained 
before  its  execution,  shall  not  be  heard  to  varj'^  or  materially 
affect  it.     *     *     *     If  any  dicta  or  even  decision  in  hostility 
to  this  axiom  are  to  be  found,  they  must  be  ascribed  to  the 
strong  desire  we  are  all  apt  to  be  swayed  by,  to  defeat  some 
strongly  suspected  fraud  in  the  particular  case.     But  these 
occasional  aberrations  but  lead  to  the  more  emphatic  re-an- 
nunciation of  a  principle  found  to  be  essential  to  the  main- 
tenance of  that  certainty  in  human  dealings,  without  which 
comnaerce  must  degenerate  into  chicanery,  and  trade  become 
a-nother  name  for  trick." 
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In  speaking  of  the  higher  dignity  and  the  inviolability  of 
written  evidence,  Taylor,  J.,  in  Smith  v.  Williams,  1  Mur., 
426,  elegantly  remarks,  that  "  the  writers  on  the  law  of 
evidence  have  accordingly,  in  arranging  the  degrees  of  proof, 
placed  written  evidence  of  every  kind  higher  in  the  scale  of 
probability  than  unwritten,  and,  notwithstanding  the  splendid 
eloquence  of  Cicero  to  the  contrary,  in  his  declamation  for 
the  poet  Archias,  the  sages  of  our  law  have  said  that  the 
fallibility  of  human  memory  weakens  the  effect  of  that  t-esti- 
mony,  which  the  most  upright  mind,  awfully  impressed 
with  the  solemnity  of  an  oath,  may  be  disposed  to  give. 

"  Time  wears  away  the  distinct  image  and  clear  impression 
of  facts,  and  leaves  in  the  mind  uncertain  opinions,  imper- 
fect notions  and  vague  surmises." 

Impressed  with  the  warning  thus  given  by  these  able 
Judges,  we  will  proceeed  to  an  examination  of  the  question 
before  us. 

Here  is  a  bond,  containing  an  ahnoluU  promise  to  pay  to 
the  obligee  a  certain  sum  of  money,  and  without  the  slightest 
suggestion  of  fraud,  mistake  or  accident,  either  in  the  plead- 
ings or  testimony,  it  is  proposed  to  show  that  it  was  not  an 
absolute  promise  to  pay  a  dfJiaUe  sum,  but  that  it  was  agreed 
that  it  should  cover  whatever  should  be  found  to  be  due  u})on 
a  settlement.  It  cannot,  it  seems  to  me,  be  doubted  that  the  pro- 
posed testimony  materially  contradicts  and  varies  the  terms  of 
the  writing.  The  most  specious  reasoning  is  incapable  of  recon- 
ciling them.  The  bond  is  a  solemn  declaration  that  so  much  is 
now  due.  The  testimonv  offered  is  that  the  sum  mentioued 
is  not  due,  hut  is  to  be  determined  ui)on  a  fvture  seiil^nent 
This  is  clearly  in  the  "  teeth  "  of  the  writing.  In  Maliam  v. 
Sherman,  1  Black.,  380,  the  language  of  the  Court  is  as  fol- 
lows :  "  Tlicy  set  up  a  verbal  contract,  made  at  the  time  the 
note  was  executed,  varying  the  terms  of  the  note.  The  note 
is  for  the  payment  of  a  certain  sum,  on  a  specified  daj'.    A 
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verbal  contract,  contemporaneous  with  the  note,  is  relied  on 
to  show  that  the  note  was  not  to  be  paid  till  a  certain 
account  should  be  adjusted  and  the  amount  credited  on  the 
note.  That  would  be  making  the  promise  conditional, 
which,  upon  its  face,  is  absolute." 

In  Erwin  v.  SaimderSy  13  Am.  Dec,  520,  the  defendants,  the 
makers  of  the  note,  "offered  to  prove  that  the  note  was 
given  conditionally,  to  be  void  if  it  should  be  shown  that 
Saunders,  then  in  insolvency,  had  included  in  his  inventory 
the  amount  due  Erwin— the  amount  of  the  note."  The 
evidence  was  held  lo  be  inadmissible. 

In  Dyar  v.  Walton^  S.  E.  Reporter,  vol.  7  (which  is  a  case 
directly  in  point),  the  Supreme  Court  of  Georgia  says :  "  The 
defence,  when  analyzed,  re-^olves  itself  into  an  effort  to  vary 
a  written  contract  by  parol,  and  to  show  the  consequence  of 
gross  negligence.  If,  at  the  time  the  notes  and  mortgages 
were  given,  there  was  an  agreement  entered  into  that  they 
should  be  varied  by  the  result  of  subsequent  examination, 
that  agreement  ought  to  have  been  embodied  in  the  written 
contract,  or  in  some  other  writing,  whereby  to  establish  it. 
The  omission  to  do  either  -is  decisive  of  this  branch  of  the 
defence.  There  is  no  allegation  in  the  plea,  and  no  indica- 
tion in  the  evidence,  that  this  agreement  was  intended  to  be 
embraced  in  any  writing,  or  that  it  was  left  out  by  fraud  or 
mistake.  Its  effect,  if  allowed  to  have  any,  would  be  to 
overrule  the  writings  executed  as  the  result  of  the  settle- 
ment, and  to  re-open  the  settlement  altogether." 

These  authorities,  upon  the  pleadings  in  this  case,  fully 
sustain  his  Honor  in  rejecting  the  testimony.  But  the 
defendant  strenuously  insists  that  the  entire  contract  was  not 
reduced  to  writing,  and  that  his  case  is  governed  by  the 
principles  laid  down  in  Manning  v.  JoneSj  Busb.,  3G8; 
Daughtry  v.  Boothe,  4  Jones,  87;  Twidy  v.  Saunderson,  9 
Ired.,  5,  and  a  long  line  of  decisions  collected  in  Bay  v. 
Sldckwelly  94  N.  C,  10,  and  ending  with  Gumming  v.  Barbee, 
99  N.  C,  332. 
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We  think  tliat  a  careful  examination  of  these  cases  will 
show  that,  even  where  the  contract  lies  partly  in  parol,  lliat 
part  which  is  in  writing  is  not  /o  he  contraiicted. 

In  Manning  v.  Joyies,  supra^  Nash,  J.,  said  that  the  testi- 
mony admitted  "added  no  new  covenant  to  the  deed  made 
by  Jones,  nor  did  it  contradict  or  explain  any  one  that  was 
contained  in  it."  And  Ashe,  J.,  in  Sherrill  v.  Ilagan,  92  S. 
C,  345,  speaking  of  Manning's  case,  said:  "It  was  held  that 
the  proof  was  admissible,  the  deed  being  an  execution  of  one 
part  of  the  agreement,  the  other  having  been  left  in  parol. 
So  that  the  proof  offered  was  not  to  add  to,  alter  or  explain 
the  deed."  So  in  Cunimings  v.  Barbee,  supra,  the  parol  tes- 
timony was  admitted  because  the  writing  was  silent  "  upon 
the  matter  sought  to  be  proved  ;"  and  in  Ray  v.  Blackmll, 
supra,  the  present  Chief  Justice  said  that  "  the  cases  cited  do 
not  contravene  this  rule,  and  rest  upon  the  idea  that  the 
writing  does  not  contain  the  contract,  but  is  in  part  execu- 
tion of  it." 

The  case  of  Kmxhacr  v.  McRu%  80  N.  C,  219,  goes  nearer 
the  line  than  anv  other,  but  does  not  cross  it.  The  testi- 
mony  admitted  was  that  at  the  ti-me  the  bond  was  executed 
it  was  agreed  that  the  obligees  were  to  credit  it  with  the  pro- 
ceeds of  certain  cotton,  which  had  been  deposited  with  them 
for  sale  b}'  the  testator  of  the  obligors.  Even  here  the  terrm 
of  the  bond,  as  to  the  amount  due,  were  not  impugned  as  in 
our  case ;  but  an  agreement  was  shown  that  the  proceeds  of 
certain  cotton  were  to  be  applied  as  a  credit. 

The  decision  was  put  on  three  grounds :  First,  because 
the  contract  was  partly  in  parol.  Second,  because  no  excep- 
tion was  made  to  the  submission  of  an  i^sue  upon  the  mat- 
ter sought  to  be  proved  ;  and  third,  because  the  agreement, 
if  established,  constituted  a  "counter-claim  orset-oflf."  Con- 
ceding that  the  first  ground  was  a  correct  one,  the  case  is 
easily  distinguished  from  ours.  There  it  was  not  sought  to 
be  proven  that  the  sum  stated  in  the  bond  was  not  the 
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amount  due,  and  the  testimon}'  offered  related  only  to  the 
manner  of  payment.  Here,  the  testimony,  a-^  we  have  said, 
is  for  the  purpose  of  directly  proving  that  what  is  asserted 
to  be  due  by  the  bond  is  false,  and  that  the  true  amount  is 
to  be  ascertained  by  a  future  settlement.  Our  decision,  in 
applying  the  rule  mentioned,  clearly  establishes,  as  we  have 
said,  that  the  terms  of  that  part  which  is  in  writing  cannot 
be  varied  by  parol. 

What  the  defendant  seeks  to  prove  is  not  something  con- 
sistent  with  the  terms  of  the  bond,  as  in  the  cases  cited,  but 
is  in  conflict  with  the  very  viaiter  which  the  bond  itself  deter- 
mined. 

To  say  that  in  the  absence  of  fraud  such  a  contradiction 
is  to  be  permitted  of  a  solemn  instrument,  duly  sealed  and 
delivered^  is  to  strike  a  fatal  blow  at  the  sanctity  given  to  such 
writings. 

It  will  be  observed  that  there  was  no  condition  precedent 
upon  which  the  bond  was  to  take  effect.  Even  where  it  is 
held  that  bonds  ma}'  be  shown  by  parol  to  be  payable  only 
upon  contingencies,  *'  it  is  not  allowable  when  the  terms  of 
the  bond  are  thereby  impugned."     2  Wharton  Ev.,  §  1007. 

Howell  V.  IlookSy  2  Dev.  Eq.,  25S,  in  addition  to  the  cases 
first  cited,  removes  our  case  from  all  doubt.  It  was  charged 
that  a  son  procured  an  absolute  bond  from  his  father,  and 
that  in  writing  it  he  fraudulently  left  out  a  condition  that  it 
was  to  indemnify  him  against  loss  by  reason  of  his  having 
become  bail  for  his  brother.  There  was  no  proof  of  fraud, 
or  tliat  the  bond  was  written  other  than  the  parties  intended, 
but  there  was  evidence  of  the  declarations  of  the  son  **  that 
his  father  gave  him  the  bond  as  an  indemnity,  and  that  it 
yvas  to  be  paid  if  he  suffered,  otherwise  to  be  destroyed." 

In  our  case  it  is  contended  that  the  bond  was  a  security 
for  a  debt,  and  there  can  be  no  distinction  in  principle 
between  them.  Ruffin,  J.,  in  delivering  the  opinion  of  the 
Court,  said :  "  The  evidence  is  as  to  the  manner  in  which 


1 


464  IN  THE  SUPREME  COURT. 


MOFFITT  V.   MaNESS. 


the  son  should  use  the  bond  upon  certain  contingencies,  and 
that  drawn  from  his  verbal  declaration.  To  act  upon  it 
would  be  to  insert  a  condition  inconsistent  with  the  legal 
operation,  and  contradicting^the  express  terms  of  the  instru- 
ment, which  would  break  down  all  distinction  as  to  degrees 
of  evidence,  and  destroy  the  confidence  that  ought  justly  to 
be  reposed  in  solemn  contracts.  *  *  *  j  believe  no  case 
can  be  found  in  which  a  court  of  equity,  more  than  a  court 
of  law,  has  received  parol  evidence  in  the  teeth  of  the  con- 
tract as  reduced  to  writing.*^  As  no  fraud  was  proved  in  the 
case  cited  or  the  one  before  us,  it  is  unnecessary  to  consider 
the  effect  of  such  a  transaction,  where  fraud  or  other  equita- 
ble matter  is  pleaded;  we  have  therefore  discussctd  thisqua- 
tion,  as  proposed,  in  its  legal  phases  alone.  The  principles 
upon  which  parol  testimony  is  excluded  in  the  case  of  writ- 
ten contracts  are  plain,  but  their  application  to  the  infinite 
variety  of  transactions  daily  arising  is  exceedingly  difficult, 
and  the  books  are  full  of  conflicting  decisions  upon  the  sub- 
ject We  think  we  have  gone  far  enough  in  this  State  in 
their  liberal  application,  and  that  the  wise  rules  which  are 
intended  for  the  protection  of  the  provident  should  not  be 
refined  away  for  the  relief  of  the  negligent. 

For  the  reasons  given,  we  think  that  there  was  no  error  in 
the  ruling  of  the  Judge  who  presided  at  the  trial,  and  that 
the  verdict  should  not  be  disturbed.  It  is  doubtful,  from  the 
record,  whether  any  exception  was  made  to  the  rendition  of 
the  judgment,  without  accounting  for  the  absence  of  the 
bond.  It  is,  however,  insisted  upon  here,  and  to  avoid  any 
possible  injustice  it  is  ordered  thatthe  judgment  be  set  aside, 
so  that,  if  it  appears  that  the  bond  has  not  been  destroyed, 
and  was  negotiable,  and  cannot  be  produced,  a  proper  indem- 
nity may  be  required  by  the  Court.  Daniel  Neg.  Instru., 
vol.  2,  sec.  1481. 

Modified  and  affirm^. 
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STATE  ex  rel.  WM.  G.  DeBERRY  v.  JOHN  A.  NICHOLSON. 

EledionSf  Powers  of  Canvassing  Board  and  Courts — Election 
Laws,  how  far  Directory  merely — Registration  of  Voters — 
Oath  of  Elector,  The  Code,  §  2G81 — Oaths,  how  Adminis- 
tered, Presumptum  as  to.  The  Code,  §  3310 — Constitutio'n,  Art, 
6,  §  2— Officers  de  facto ;  acts  of  valid—  The  Code,  §  2687— Prov- 
ince of  Judge  and  Jury. 

1.  The  election  returns  from  a  polling  precinct  to  the  Board  of  Canvassers 
failed  to  show  for  what  office  the  votes  cast  fdr  certain  candidates 
were  given,  whereupon  the  canvassing  hoard  refused  to  consider 
the  returns  from  that  precinct:  Htldj  that  upon  a  quo  warranto 
the  Superior  Court  could  look  behind  the  precinct  returns  to 
ascertain  for  what  office  the  votes  were  cast,  especially  when  it 
was  admitted  in  the  pleadings  that  the  relator  and  the  defendant 
were  competing  candidates  for  the  office  in  dispute,  and  were 
voted  for  as  such  at  the  various  polling  places  in  the  county. 

2-  Semble,  that  the  Bo€ird  of  County  Canvassers  can  look  behind  the  pre- 
cinct returns  and  inspect  the  ballots  cast  at  a  precinct,  or  report 
to  the  personal  knowledge  of  one  of  its  members,  to  ascertain  for 
what  office  certain  candidates  were  voted  for. 

3.  Statutes  prescribing  rules  for  conducting  popular  elections  are 
designed  chiefly  for  the  purpose  of  affording  an  opportunity  for 
the  free  and  fair  exercise  of  the  right  to  vote.  Such  rules  are 
directory,  not  jurisdictional  or  imperative.  Only  the  forms  which 
affect  the  merits  Hre  essential  to  the  validity  of  an  election  or  the 
registration  of  an  elector. 

4.  An  irregularity  in  the  conduct  of  an  election,  which  does  not  deprive 
a  voter  of  his  rights,  or  admit  a  disqualified  person  to  vote,  which 
casts  no  uncertainty  on  the  result,  and  which  was  not  caused  by 
the  agency  of  one  seeking  to  derive  a  benefit  from  the  result  of 
the  election,  will  be  overlooked  when  the  only  question  is  which 
vote  was  the  greatest.  The  same  principles  are  applicable  to  the 
rules  regulating  the  registration  of  electors. 

S-  The  oath  to  be  taken  by  electors,  prescribed  by  The  Code,  g2681,  in 
substance  and  legal  effect,  fully  meets  the  requirements  of  Art» 
6,  ^  2,  of  the  Constitution  of  the  State. 

102—30 
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6.  Where  it  appears  that  the  registrar  administered  the  prescribed  oath 

to  electors,  but  that  he  did  not  swear  them  on  the  Bible,  it 
will  be  inferred,  in  the  absence  of  direct  proof  to  the  coDtrarj, 
that  the  oath  was  taken  with  uplifted  hand,  as  specified  in  The 
CodBy  ^  3310,  and  was  accepted  as  a  valid  mode  of  administeriDg 
it,  by  both  the  registrar  and  the  elector.  Administering  the  oath 
in  such  manner  is  sufficient  to  meet  the  requirements  of  the  elec- 
tion law. 

7.  The  vote  given  at  a  polling  place  must  not  be  rejected,  because  of  a 

disregard  of  those  directions  contained  in  the  Constitution  or  stat- 
utes (except  as  to  the  time  and  place  of  holding  the  election)  the 
non-observance  of  which  amount  to  mere  irregularity.  The  same 
principle  governs  the  registration  of  electors. 

8.  The  registration  of  an  elector,  who  is  qualified  to  vote,  must  be 

accepted  as  the  act  of  a  public  officer,  and  entitles  the  elector  to 
cast  his  vote. 

9.  (By  Smith,  C.  J.    Even  if  no  oath  is  administered  to  the  elector  or 

the  registrar,  the  registration  must  be  accepted  as  the  act  of  a 
public  officer,  and  the  elector  allowed  to  vote,  and  this,  f  o  far  as 
it  concerns  the  elector  and  the  person  for  whom  he  votes,  just  as 
other  acts  of  the  officer,  acting  de  facto  under  color  of  office, 
and  so  recognized  by  the  public,  cannot  be  questioned  by  inquir- 
ing into  his  rightful  title  thereto  in  their  relations  to  others.) 

10.  The  principles  governing  the  acts  of  officers  de  facto,  but  not  de 

jure,  as  laid  down  in  Norfleet  v.  Staion,  extend  to  the  acts  of  those 
charged  with  the  duty  of  conducting  a  popular  election. 

11.  A  failure  to  keep  the  registration  books  open  on  the  Saturday  before 

the  election,  during  the  whole  of  the  prescribed  time,  does  nc^ 
vitiate  the  election  when  no  one  was  denied  the  right  of  examin- 
ing the  books. 

12.  That  one  of   the  officers  appointed  to  conduct  an   election  was 

absent  a  short  time  from  the  polls,  during  which  time  no  vote  was 
cast  and  the  ballot-boxes  were  not  tampered  with,  nor  was  any 
opportunity  afforded  for  tampering  with  them,  does  not  vitiate 
the  election. 

13.  Where  votes  were  handed  to  the  judges  of  election  rolled  up  and 

secured  by  an  elastic  band,  and  the  judges  distributed  the  vota 
among  the  boxes.  The  Code,  §  2687,  was  not  violated,  and  such 
votes  were  properly  received  and  counted. 

14.  Where  the  jury  asked  for  instructions  from  the  Judge,  as  to  whether 

they  had  the  right  to  pass  upon  the  legality  of  certain  votes,  and 
the  Judge  told  them  no,  and  advised  the  jury  that  they  should 
take  and  act  upon  the  law  as  laid  down  by  him:  Held,  that  la 
this,  not  as  a  mandate,  but  as  advice,  there  was  no  error. 
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Civil  action,  tried  before  Menimon^  J.,  at  February  Term, 
1889,  of  Richmond  Superior  Court. 

Defendant  appealed. 

The  relator  of  the  plaintiff  and  the  defendant  were,  at  the 
election  held  in  Richmond  County,  in  the  month  of  Novem- 
ber last,  competing  candidates  for  the  oflBce  of  Register  of 
Deeds  for  said  county,  and  were  voted  for,  as  such,  at  the 
various  precincts  therein.  The  returns  of  the  several  elec- 
tions were  duly  made  to  the  Board  of  County  Canvassers, 
one  of  which,  that  coming  from  Wolf  Pit  Township,  while 
giving  the  votes  cast  respectively  for  the  two  candidates, 
omitted  the  name  of  the  office  for  which  the  votes  were  cast, 
as  were  the  others,  except  the  vote  for  electors,  which  did 
conform  to- the  requirements  of  the  statute. 

The  Board  of  County  Canvassers  proceeded  to  open,  can- 
vass and  determine  the  result  of  the  election,  rejecting  the 
returns  from  Wolf  Pit  precinct,  for  the  imperfection  men- 
tioned, and  declared  the  defendant  to  be  elected,  he  having 
received,  of  the  votes  cast  at  the  other  places  of  voting  in  the 
county,  1,740  votes,  and  the  relator  1,628  votes.  There  were 
cast  at  the  rejected  precinct,  for  the  relator  265,  and  for  the 
defendant  105  votes,  which,  if  counted,  would  have  reversed 
the  result,  and  given  to  the  relator  a  majority  of  48  votes. 
The  exhibit  of  the  rejected  returns  shows  that  none  of  the 
oflSces  to  fill  which  the  election  was  then  held  are  designated, 
it  containing  only  the  names  of  the  several  persons  voted 
for,  and  the  number  of  votes  given  to  each,  except  the  elec- 
tors of  President  and  Vice  President  of  the  United  States. 

The  sole  issue  submitted  to  the  jury,  and  responded  to  in 
the  affirmative,  is  in  these  words:  "Was  the  relator  duly 
elected  to  the  office  of  Register  of  Deeds  of  Richmond  County 
at  an  election  held  on  the  6th  day  of  November,  1888,  and 
is  he  entitled  to  be  inducted  into  said  office?" 

Upon  this  verdict,  it  was  declared  and  adjudged  that  the 
defendant  is  not  and  the  relator  is  rightfully  entitled  to  said 
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office,  and  to  be  admitted  into  its  possession  on  complying 
with  the  conditions  prescribed  by  law. 

His  Honor  charged  the  jury  that  if  they  believed,  from  the 
evidence,  that  at  the  election  in  Wi)lf  Pit  Township,  on  the 
6th  of  November,  1888,  three  hundred  and  seventy  votes 
were  cast  for  the  candidates  for  the  office  of  Register  of  Deeds 
for  Richmond  County,  and  of  that  number  the  relator  W.G. 
DeBerry  received  two  hundred  and  sixty-five,  and  the 
defendant  John  A.  Nicholson  one  hundred  and  five,  they 
should  answer  the  issue  in  the  affirmative. 

The  jury  retired,  and  while  they  were  out  sent  to  the 
Judge  the  following  question  to  be  answered  by  him:  "Is 
the  legality  of  the  votes  a  question  for  the  jury?'*  His 
Honor  called  the  jury  in  the  box,  and  replied:  "  No;  it  is 
not."  His  Honor  then  repeated  his  charge,  and  instructed 
the  jury  to  retire  and  make  up  their  verdict.  The  jury 
thereupon  responded  to  the  issue,  **  Yes,"  without  leaving 
the  box,  and  the  defendant  excepted. 

Mr,  J.  A,  Lockharty  for  the  plaintiff. 
Mr.  P,  D.  Walker,  for  the  defendant. 

Smith,  C.  J.  The  legality  of  the  action  of  the  canvassing 
board,  in  refusing  to  count,  for  the  reason  alleged,  the  votes 
cast  in  the  township  mentioned,  in  ascertaining  the  general 
result,  is  alone  drawn  in  controversy  in  the  action,  and,  to 
support  that  action,  the  appellant  superadds  and  assigns 
numerous  alleged  irregularities  and  departures  from  the 
statutory  regulations  in  the  conduct  of  the  election  at  that 
voting  place.  These,  enumerated  in  the  answer  and  urged 
in  argument  upon  the  hearing  before  us,  are  now  to  be  con- 
sidered, and  their  sufficiency  to  affect  the  result,  to  be  deter- 
mined. 

The  defect  in  the  return  itself,  as  a  ground  for  its  entire 
exclusion  from  the  count : 
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The  statute  does  require  the  canvassing  board,  in  passing 
upon  the  returns  conveyed  to  it  by  a  designated  judge  of 
election,  acting  at  the  place  of  voting,  to  **  make  abstracts 
stating  the  number  of  legal  ballots  cast  in  each  precinct  for 
each  office,  the  name  of  each  person  voted  for,  and  the  num- 
ber of  votes  given  to  each  person  for  each  different  office;"  and 
this  presupposes  the  return  to  furnish  the  information,  with- 
out which  the  abstract  could  not  be  prepared.  But,  as  the 
board  judicially  determines  the  result,  is  this  omission  irre- 
mediable and  fatal  to  the  reception  of  the  vote,  or  may  it  be 
supplied  or  deduced  from  attending  facts? 

When,  from  the  possession  of  the  othej*  regular  and  unob- 
jectionable returns,  it  is  seen  what  persons  were  voted  fot, 
and  to  fill  what  offices,  may  not  the  knowledge,  thus  obtained, 
be  used  to  supply  the  defect,  in  the  absence  of  any  suggestion 
that  the  electors  voted  for  any  others  to  fill  the  office  ?  or 
may  not  the  canvassing  board  resort  to  the  ballots,  or  the 
personal  knowledge  of  the  member  of  the  body  who  brings 
the  return,  in  proof  of  the  fact?  It  would  be  strange  if  so 
technical  and  rigid  a  rule  of  action  should  be  sufficient  to 
stifle  so  large  an  expression  of  the  popular  will,  and  defeat 
its  operation  in  the  choice  of  a  public  county  officer.  But, 
however  this  may  be  in  the  action  of  the  canvassing  board, 
whose  functions  are  largely  ministerial,  it  is  certainly  com- 
petent in  the  Court  to  which  the  wronged  party  appeals,  in 
suing  out  the  w^itof  quo  warranto,  to  look  behind  the  return, 
to  see  for  what  oflfices  the  votes  were  given  to  the  contesting 
candidates,  and  an  inspection  of  the  ballots  themselves 
would  very  conclusively  settle  the  inquiry,  if  it  became 
necessary,  the  ballots  being  identified  without  further  proof. 
In  the  present  case  the  fact  is  not  disputed,  for  the  complaint 
avers  that  the  parties  to  the  suit "  were  the  opposing  and 
competing  candidates  for  the  office  of  Register  of  Deeds  for 
said  county,  and  were  voted  for  as  such  at  the  various  polling 
pl(tC€Sy  precincts  and  townships  in  said  county;"  and  this  is 
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admitted  In  the  answer,  with  the  sole  qualification  that  the 
ballots  cast  in  the  disputed,  township  were  not  legal. 

The  reason  given  for  the  rejection  of  the  entire  vote  cast 
at  this  precinct,  failing  to  invalidate  the  election  then  held, 
and  to  warrant  the  retention  of  the  office  into  which  the 
defendant  has  been  inducted,  his  counsel  assails  the  vote  on 
other  grounds,  alleging  that: 

1.  The  proper  oath  (and  in  some  instances  none  was  taken) 
was  not  administered  to  the  electors  before  the  registration 
of  their  names. 

2.  The  registrar  of  voters  was  not  legally  appointed. 

3.  The  failure  to  keep  open  for  inspection  the  registration 
books  from  9  a.  m.  until  5  p.  m.,  on  Saturday  preceding 
the  election. 

4.  Therolled-upvotes  were  improperly  received;  and  other 
deviations  from  the  statutory  regulations  as  found  in  vol.  2 
of  The  Code,  ch.  10,  §§  2GG8,  and  following. 

It  is  not  pretended  that  persons  incompetent  to  vote,  for 
want  of  the  necessary  qualifications  of  an  elector,  have  in 
fact  been  registered,  but  that  the  prerequisite  conditions  for 
such  registration  have  not  been  observed,  and  their  votes 
ought  not  to  have  been  counted. 

In  Suuihei'land  v.  Goldsboro,  96  N.  C,  49,  it  is  declared  that 
registration,  as  prescribed  in  the  Constitution,  is  an  essential 
prerequisite  to  the  exercise  of  the  right  of  sufi'rage,  as  much 
as  the  possession  of  the  personal  qualifications  without  which 
no  one  is  entitled  to  be  registered,  and  that  when  such  regis- 
tration is  made  the  registration  furnishes  prima  facie  evi- 
dence of  the  right  to  vote,  made  as  it  is  under  officers  of  the 
law  charged  with  that  duty.  So  that,  here,  in  the  registra- 
tion, we  have  evidence  of  the  personal  qualifications  of  the 
voter,  his  right  to  be  registered  and  his  actual  registration^ 
without  any  testimony  to  the  contrary ;  and  thus  the  sole 
question  is  as  to  the  effect  of  the  omissions  to  comply  strictly 
with  the  law  in  the  particulars  pointed  out,  or  others  of  a 
similar  kind,  upon  the  validity  of  the  election  held  in  the 
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township  in  which  they  occurred.  We  propose  to  consider 
these  alleged  inequalities  in  a  group,  because  the  answer  to 
them  is  common  and  alike  applicable  to  each. 

In  Pen^y  v.  WhitakeVy  71  N.  C,  477,  an  election  to  ascer- 
tain the  will  of  the  electors  as  representing  the  body  of  which 
they  form  a  part,  in  reference  to  a  prohibition  of  the  sale  of 
spirituous  liquors  in  the  township,  was  declared  void  "for 
the  reason  that  a  large  number  of  the  citizens  of  the  city  were 
not  allowed  to  vote,  for  the  reason  that  they  were  not  regis- 
tered and  no  opportunity  was  offered  them  to  vote." 

In  Swain  v.  McRaCy  80  N.  C,  111,  it  is  declared  that  the 
failure  to  have  a  new  registration  when  ordered,  because  the 
order  was  made  within  thirty  days  of  the  time  required  by 
law  for  opening  the  books  of  registration,  did  not  excuse  the 
aciion  of  the  canvassing  board  in  excluding  that  precinct 
vote. from  the  count  made  to  ascertain  the  general  result. 

The  true  principle  which  should  govern  in  cases  of  popu- 
lar elections  is  thus  concisely  and  clearly  laid  down  in 
People  V.  Cook,  8  N.  Y.,  67,  and  reported  as  a  leading  case, 
with  a  valuable  note,  in  Brightly's  Leading  Cases  on  Elections, 
page  438 : 

**  The  neglect  of  the  inspectors  or  clerks  to  take  an  oath 
would  not  have  vitiated  the  election.  It  might  have  subjected 
those  officers  to  an  indictment  if  the  neglect  was  willful^ 
'  So  Breeze,  J.,  in  a  carefully  considered  case  in  Illinois, 
thus  more  fully  states  the  rule:  "The  rules  prescribed  by 
law  for  conducting  an  election  are  designed  chiefly  to  afford 
an  opportunity  for  the  free  and  fair  exercise  of  the  elective 
franchise,  and  to  ascertain  with  certainty  the  result.  Such 
rules  are  directory  merely y  not  jurisdictional  or  imperative.  If 
an  irregularity,  of  which  complaint  is  made,  be  shown  to 
have  deprived  no  voter  of  his  right y  nor  admitted  a  disqualified 
person  to  vote,  if  it  cast  no  uncertainty  upon  the  result,  and 
had' not  been  occasioned  by  the  agency  of  a  party  seeking 
to  derive  a  benefit  from  it,  it  may  well  be  overlooked  in  a 
case  of  this  kind,  when  the  only  question  is,  which  vote  was 


472  IN  THE  SUPREME  COURT. 


DeBerrt  v.  Nicholson. 


the  greatest.  The  forms  which  must  he  observed  in  order 
to  render  the  election  valid  are  those  which  afTect  the  merits," 
PlaU  V.  People,  29  111.,  72. 

We  deem  this  a  sound  and  just  exposition  of  the  law,  and 
as  furnishing  a  reasonable  guide  in  solving  controversies 
growing  out  of  popular  elections,  which  are  becoming  so 
numerous. 

Judge  McCrarj%  in  his  work  on  elections,  speaking  of 
irregularities  in  conducting  them,  which  deviate  from  the 
provisions  and  directions  of  the  statute,  pushes  the  proposi- 
tion further,  and  says  that,  "if,  as  in  most  cases,  the  statute 
simply  provides  that  certain  acts  or  things  shall  be  done 
within  a  particular  time,  or  in  a  particular  manner,  and 
does  not  declare  that  this  perfurmayice  is  essential  to  t/ie  validiiy 
of  the  election,  then  they  will  be  regarded  as  mandatory  if 
they  do,  and  directory  if  they  do  not,  affect  the  merits  of  the  cfee- 
tion."    Sections  187  to  190  inclusive. 

It  is  urged  with  much  emphasis  in  the  argument  for  the 
defendant,  that  the  form  of  the  oath  itself  and  the  manner 
in  which  it  was  administered  to  the  voter,  depart  from  the 
imperative  demands  of  the  Constitution  and  the  positive 
provisions  of  the  statute,  to  a  degree  that  vitiates  the  registra- 
tion of  so  large  a  number,  that  are  thus  rendered  illegal 
voters,  that,  if  excluded,  would  change  the  result  of  the  elec- 
tion, and  give  it  to  the  relator.  There  are  estimated  to  be 
about  400  votes  which  are  exposed  to  this  condemnation. 

The  registrar  testifies  that  he  did  enter  some  names  on  the 
registry  at  first  without  swearing  the  persons,  but  does  not 
undertake  to  state  the  number,  nor  does  it  appear  for  whom 
these  voted,  if  they  voted  at  all.  But  he  says  he  did  not 
swear  those  to  whom  he  did  administer  the  oath  upon  the 
Bible,  without  stating  in  what  manner  it  was  done;  and  that 
the  form  of  the  oath  used  was  that  prescribed  in  the  statute 

{The  Code,  §  26^1).     It  is  in  these  words:  "  I, ,  do  sol- 

emnly  swear  (or  aflBrm)  that  I  will  support  the  Constitution 
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of  the  United  States  and  the  Constitution  of  the  State  of 
North  Carolina;  that  I  have  been  a  resident  of  the  State  of 
North  Carolina  for  twelve  months,  and  of  the  county  of  — 
for  ninety  days;  that  I  am  a  duly  qualified  elector,  and  that 
I  have  not  registered  for  this  election  at  any  other  precinct, 
and  that  I  am  an  actual  and  bona  fide  resident  of town- 
ship (or  precinct).    So  help  me,  God." 

Ii^asmuch  as  400  or  more  voters  were  registered  upon 
taking  the  oath  in  this  form,  and  the  total  number  of  ballots 
cast  were  but  370,  it  must  be  inferred  that  all  who  did  vote, 
voted  upon  such  oath.  The  contention  is,  that  the  rejection  of 
the  whole  ballot  operates  only  as  an  exclusion  of  those  cast 
by  persons  alleged  to  have  been  illegally  registered. 

If  the  proposition  of  an  illegal  and  incapacitating  regis- 
tration be  conceded,  the  conclusion  ilrawn  follows  as  a  con- 
sequence, and  the  entire  ballot  cast  at  the  precinct  must  be 
discarded.  But  it  ought  to  appear,  to  warrant  this,  that  none 
of  those  voting  were  regularly  and  properly  sworn ;  for  it  is 
no  reason  to  deprive  a  qualified  voter  of  his  vote  that  another 
has  been  registered  who  ought  not  to  have  been,  and  has  no 
right  to  vote.  In  such  cise  the  list  should  undergo  expur- 
gation, and  those  of  the  latter  class — not  qualified— stricken 
from  the  number  given  to  the  candidate  for  whom,  when 
ascertained,  the  illegal  votes  were  cast,  for  it  is  equally  the 
•right  of  the  candidate  receiving  lawful  votes  to  have  them 
counted,  as  for  the  opposing  candidate  to  have  those  that  are 
not  lawful  rejected  from  the  count. 

But  assuming  the  alleged  taint  to  permeate  the  whole  reg- 
istry, is  it  such  as  to  vitiate  and  annul  the  entire,  or,  indeed, 
any  part  of  the  vote,  cast  at  the  contested  precinct? 

The  oath  taken  is  that  prescribed  by  the  statute  in  the  very 
words,  and  differs  from  that  directed  to  be  taken  by  sec.  2, 
Art.  VI,  of  the  Constitution,  only  in  the  omission  of  the 
words  "  and  laws  of  the  United  States,"  following  the  word 
"  Constitution,"  and  "  laws  of    North  Carolina  not  incon- 
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sistent  therewith,"  following  the  same  word  in  reference  to 
the  State.  In  substance  and  legal  effect  the  constitutioual 
requirement  is  fully  met  in  the  oath  as  taken,  for,  as  the  laws 
derive  their  force  from  the  Constitution,  which  gives  author- 
ity for  their  enactment,  it  is  plain  that  an  obligation  under- 
taken and  a  promise  made  "  to  support  and  maintain ''  the 
respective  constitutions,  extends  to,  and  embraces,  all  legis- 
lative action  which  is  authorized  by,  and  made  pusuant  to, 
them,  and  the  violation  of  a  valid  enactment  is  a  violation 
of  the  Constitution  that  imparts  its  sanction  to  the  enact- 
ment. 

The  next  objection  is  directed  to  the  mode  of  administer- 
ing the  oath. 

It  must  be  inferred,  in  the  absence  of  any  direct  evidence 
upon  the  point,  that  the  oath  was  taken  with  uplifted  hands, 
as  specified  in  §  3310  of  The  Code,  and  was  accepted,  as  a 
valid  mode  of  administering  it,  by  both  the  registrar  and  the 
elector.  We  regard  this  objection  as  equally  untenable  with 
the  other. 

The  oath  was  administered  in  the  form  authorized  by  law 
(§  3310)  for  persons  who  have  conscientious  scruples  about 
swearing  upon  the  "Holy  Evangelist,"  as  specified  in  the 
preceding  section,  in  providing  that  such  may  be  sworn  with 
the  right  hand  uplifted.  Whether,  if  an  inquiry  had  been 
instituted,  the  presence  of  such  scruples  would  have  been 
found  to  exist  or  not,  it  is  quite  suBRcient  that  an  oath  was 
administered  in  a  form  sanctioned  by  the  statute,  and  taken 
with  a  full  recognition  of  its  binding  force  upon  the  con- 
science and  of  the  responsibilities  which  are  incurred  by 
taking  it. 

Aside  from  these  considerations,  we  are  of  the  opinion  that 
a  disregard  of  those  directions  found  in  the  law,  fundamen- 
tal or  statutory  (except  as  to  the  time  and  place  of  holding 
the  election),  relating  to  the  manner  of  conducting  it,  des- 
ignated as  irregularities,  not  affecting  the  result  as  a  fair  ex- 
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pression  of  the  popular  will,  does  not  warrant  a  rejection  of 
the  vote  given  at  a   polling  place.    The  same  principle 
*mu8t  govern  the  registering  of  the  electors.    If  none  are 
incompetent  to  vote  who  are  put  on  the  list,  the  registration 
must  be  accepted  as  the  act  of  a  public  officer,  and  entitles 
the  elector  to  the  casting  of  his  vote;  and  this,  in  my  opin- 
ion, speaking  for  myself,  even  if  there  had  been  no  oath  in  . 
fact  administered,  so  far  as  it  concerns  the  elector  and  the 
person  to  whom  he  gives  his  ballot,  just  as  other  acts  of  the 
officer  acting  de  facto,  under  color  of  office,  and  so  recognized 
by  the  public,  cannot  he  questioned  by  inquiring  into  his 
rightful  title  thereto  in  their  relations  to  others.     His  acts, 
and    the    exercise    of    his    functions,    from    the    highest 
considerations  of  public  policy,  as   affecting  the  interests 
of  third  persons,  must  be  accepted  as  rightful  and  valid. 
This  includes  and  disposes  alike  of  the  objection  to  the  reg- 
istrar's appointment  and  to  his  alleged  non-observance  of  the 
statutory  directions  in  placing  the  electors*  names  upon  the 
registry.     It  is  needful  only  to  refer  in  this  connection   to 
Norfled  v.  Stolon,  73  N.  C,  546,  where  the  effect  of  acts  of 
persons  acting  de  jado,  as  such,  and  not  de  jure,  is  fully  dis- 
cussed and  authorities  referred  to. 

In  this  case  a  Judge  elected  to  fill  a  vacancy  in  the  term 
of  office,  in  pursuance  of  an  act  of  the  General  Assembly, 
declared  to  be  repugnant  to  the  Constitution,  which  itself 
provided  a  different  mode  of  supplying  the  vacancy,  made 
an  appointment  of  Clerk,  while  so  acting,  the  validity  of 
which  was  called  in  question,  and  sustained  upon  an  appeal  to 
this  Court.  Yet,  in  this  case,  an  appointee,  deriving  his  title 
under  the  Constitution,  was  asserting  his  claims  to  the 
office,  which  were  afterwards  made  good^  and  he  inducted 
into  possession. 

The  extension  of  the  principle  to  those  charged  with  the 
duty  of  conducting  a  popular  election,  is  fully  supported  by 
adjudications.    McCrary  Elec.,sec.  216. 
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The  fact  that  the  registration  book  was  not  kept  open 
during  the  whole  prescribed  period,  on  the  Saturday  before 
the  election,  cannot  be  allowed  to  render  the  election  void, 
when  it  was  kept  open  for  inspection  up  to  2  p.  m.,  and  no 
one  was  denied  (he  opportunity  of  examining  it  or  sought 
it  afterwards.    This  does  not  vitiate  the  election. 

Quite  as  little  force  is  found  in  the  objection  that  one  of  the 
officers  absented  himself  for  a  short  time  for  dinner,  as  it 
affirmatively  appears,  from  the  uncontradicted  testimony, 
that  no  one  voted  during  the  interval,  and  tampering  with 
the  ballot-boxes  did  not  take  place  nor  was  opf»ortunity 
afforded  for  it. 

Again,  there  were  many  votes,  more  than  a  hundred,  as  a 
witness  testifies,  handed  in  rolled  up,  secured  by  an  elastic 
band,  which  were  given  for  the  relator,  and  these  were  dis- 
tributed among  the  boxes  by  the  judges.  These  were,  in  our 
opinion,  not  obnoxious  to  the  requirements  of  sec.  2087,  and 
were  properly  received  and  counted.  Dehatch  v.  Rogers,  86 
N.  C,  357. 

What  has  been  said  is  an  answer  to  the  complaint  made 
of  the  refusal  of  the  Court  to  give  any  of  the  fifteen  instruc- 
tions asked,  which  are  based  upon  the  imperfections  and 
irregularities  already  considered  and  passed  upon,  and  sus- 
tains the  instructions  given,  which  is  confined  to  an  inquiry 
as  to  the  state  of  the  vote  as  actually  given  at  the  Wolf  Pit 
Township  place  of  voting,  about  which,  indeed,  there  was  no 
controversv. 

A  further  error  is  assigned  in  the  response  to  an  inquiry 
from  the  jury,  as  to  their  right  to  pass  upon  the  legality  of 
the  votes.  The  negative  is  the  only  answer  that  could  be 
given,  as  it  was  a^pure  question  of  law,  about  which  it  was 
the  duty  of  the  Judge  to  instruct,  and  them  to  be  guided 
thereby. 

It  is  true  the  verdict  involves  an  inquiry  into  the  lawful- 
ness of  the  votes,  as  well  as  their  number,  but  it  was  emi- 
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nently  proper  to  advise  the  jury  that  they  should  accept  the 
law  as  declared  by  the  Court,  and  apply  it  to  the  facts  as 
they  find  them  to  be,  for  in  this  division  and  exercise  of 
functions  by  the  Court  and  jury,  concurrently  leading  to  the 
verdict,  can  the  law  be  properly  administered  in  the  courts 
and  enforced  before  juries.  The  response  of  the  Judge  is, 
in  substance,  that  the  jury  should  take  and  act  upon  the  law 
as  laid  down  bv  him. 

In  this,  not  as  a  mandate,  but  as  advice,  there  is  no  error. 

The  judgment  must  therefore  be  affirmed,  and  it  is  so- 
ordered. 

No  error.  Affirmed. 


J.  P.  GOODMAN  et  al.  v.  T.  H.  SAPP  et  al. 

Partition^  Junsdiction  of  Clerk  in — Parties  as  Witnesses ;  when 
failure  of  to  testify  subject  of  comment — Comments  of  Counsel 
— Discretion  of  Judge — The  Code,  §§  1350,  1353 — Deed 
Proven  by  Fraud  or  Undue  Influence, 

1.  In  a  special  proceeding  for  partition,  commenced  before  the  Clerk, 

it  was  alleged  in  the  complaint  that  plaintiff  was  tenant  in  com- 
mon with  the  defendant,  the  facts  upon  which  the  tenancy  in 
common  was  claimed  lo  exist  being  set  out.  The  defendant  denied 
the  allegations  of  the  complaint,  and  claimed  to  be  sole  owner: 
Held^  that  the  Clerk  had  jurisdiction,  and  the  refusal  of  the  Judge 
in  term  to  dismiss  the  case  was  proper,  whatever  construction  is 
to  be  placed  upon  ch.  276,  Laws  1887. 

2.  "Where,  upon  an  issue  as  to  whether  a  deed,  made  by  one  of  the  par- 

ties to  the  action  to  the  defendant's  \\  ife,  was  procured  by  fraud, 
&c.,  the  evidence  was  that  the  deed  was  procured  by  the  defend- 
ant by  getting  the  grantor  drunk,  and  that  defendant  was  present 
when  it  was  executed:  Held^  that  it  was  not  error  to  permit  coun- 
sel to  comment  on  the  fact  that  defendant  was  present  in  Court, 
but  had  failed  to  go  on  the  stand  as  a  witness  to  contradict  such 
testimony. 
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3.  The  extent  to  which  counsel  maj  comment  upon  witnesses  and  par- 

ties must  be  left,  ordinarily,  to  the  sound  discretion  of  the  presid- 
ing Judge,  which  will  not  be  reviewed,  unless  it  is  apparent  that 
the  impropriety  of  counsel  was  gross  and  calculated  to  prejadioe 
the  jurv. 

4.  The  introduction  or  non-introduction  of  a  party  as  a  witness  in  his 

own  behalf  should  be  the  subject  of  comment  only  as  the  intro- 
duction or  non-introduction  of  any  other  witness  might  be.  This 
is  the  necessary  result  of  the  The  CodCj  ^  1350,  which  does  Dot 
contain  the  clause,  which  is  in  ^  1353,  forbidding  such  comment 
in  criminal  prosecutions. 

5.  A  deed  is  void  if  procured  from  one  so  weak  in  mind,  from  old  age, 

as  not  to  understand  what  he  is  doing. 

Civil  action,  tried  before  Brovnif  J.,  at  January  Term, 
1889,  of  Cabarrus  Superior  Court. 

This  was  a  special  proceeding  for  partition,  commenced 
before  the  Clerk,  and  transferred  to  the  Superior  Court  in 
term,  upon  issues  being  raised  by  the  pleadings. 

The  plaintiffs  were  J.  P.  Goodman  and  wife  Peggy,  Leah 
Safrit,  Thos.  J.  Safrit,  Geo.  W.  Safrit,  and  Rufus,  Sarah  and 
F'rancis  Yost. 

The  defendants  were  Thos.  H.  Sapp  and  wife  Sarah,  Eme- 
line  Safrit,  Eli  J.  Safrit,  Henry,  Lawson,  Mary,  John  and 
George  Bost,  Jr.,  and  Peter  Cruse. 

Defendants  appealed.  The  other  facts  are  stated  in  the 
opinion. 

Messrs.  L.  S.  Overman  and  Pavl  B,  Means,  for  the  plaintifis. 
Mr.  W.  J.  Montgomery^  for  the  defendants. 

Davis,  J.  The  complaint  alleges  that  Katie  Safrit  died 
in  1882,  seized  and  possessed  of  the  land  in  controversy,  and 
that  the  plaintiffs  and  defendants  (other  than  Peter  Cnise) 
are  her  heirs-at-law,  upon  whom  the  said  real  estate 
descended,  and  that  Peter  Cruse  claims  title  in  fee,  under  a 
pretended  deed  from  Thos.  H.  Sapp,  to  a  portion  of  the  land 
described. 
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The  defendants,  Thos.  H.  Sapp  and  Sarah  his  wife,  answer 
denying  all  the  allegations  of  the  complaint,  and  alleging 
that  the  defendant  Sarah  Sapp  is  the  sole  owner  in  fee  of 
said  land,  except  a  portion  named,  which  they  say  is  owned 
by  their  co-defendant  Cruse. 

The  defendant  Cruse  answers,  and  claims  to  be  the  sole 
owner  in  fee  of  the  portion  of  said  land  described  in  his 
answer. 

Upon  the  trial  before  his  Honor,  the  defendants  moved  to     * 
dismiss  the  action,  "  upon  the  ground  that  it  was  apparent, 
upon  the  pleadings,  that  the  Clerk  did  not  have  jurisdic- 
tion." 

"  His  Honor  intimated  that  the  Clerk  did  not  have  juris- 
diction of  the  matter  in  controversy  between  the  plaintiffs 
and  the  defendant  Cruse,  whereupon  the  action  was  dis- 
missed as  to  the  defendant  Cruse  and  the  land  claimed  by 
him,"  and  his  Honor  held  that  the  Court  had  jurisdiction 
as  to  the  other  defendants. 

The  defendants  excepted 

Whether  his  Honor  erred  in  ruling  that  the  Clerk  had 
no  jurisdiction  as  to  the  defendant  Cruse,  we  are  not  called 
upon  to  determine. 

The  plaintiffs  did  not  appeal. 

We  think  it  clear  that  the  Court  had  jurisdiction  as  to 
the  other  defendants.     McBryde  v.  Patterson,  73  N.  C,  478. 

Whatever  may  be  the  construction  to  be  placed  upon 
chapter  276  of  the  Acts  of  1887,  the  action  ought  not  to 
have  been  dismissed,  and  there  was  no  error  in  his  Honor's 
ruling  of  which  the  defendants  can  complain.  This  dis- 
poses of  the  first  exception. 

"  It  was  admitted,  upon  the  trial,  that  Katie  Safrit  was,  at 
one  time,  the  owner  of  the  land  in  dispute,  and  that  she 
died  the  owner  thereof,  unless  she  had  conveyed  the  land  to 
one  George  Safrit,  under  whom  the  defendant  Sarah  Sapp 
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claimed.  It  was  further  admitted,  that  the  heirs-at-law  of 
Katie  Safrit.were  correctly  stated  in  the  complaint." 

The  following  issues  were  submitted : 

"1.  Is  the  defendant  Sarah  Sapp  sole  seized  of  the  whole 
of  the  land  described  ? 

'2.  Is  the  defendant  Sarah  Sapp  the  owner  of  George 
Safrit's share  or  interest?" 

The  defendants  offered  in  evidence  a  deed  from  Katie 
Safrit  to  George  Safrit,  dated  August  25,  1873,  and  a  deed 
from  George  Safrit  to  Sarah  Sapp,  dated  September  2,  1873, 
conveying  the  land  in  controversy.  The  consideration  in 
both  deeds  was  stated  to  be  $500. 

Many  witneijses  were  examined  on  both  sides,  and  the 
evidence  is  sent  up  with  record. 

That  on  the  part  of  the  plaintiffs  tended  to  show  that 
Katie  Safrit  was  an  old  woman  of  very  weak  mind  ;  that  she 
was  incapable  of  understanding,  attending  to,  or  transacting 
any  business;  that  she  could  not  understand  a  deed,  and 
one  of  the  witnesses  speaks  of  her  as  "  idiotic." 

The  evidence  hIso  tended  to  show  that  the  land  was 
worth  $3,000. 

Geo.  W.  Safrit  testified,  among  other  things,  as  follows: 
"  Sapp  got  after  me  to  get  mother  (Katie  Safrit)  to  come  and 
live  with  him  ;  said  he  would  give  me  a  horse  to  get  mother 
away  from  Goodman's.  I  got  the  horse  and  mother  came 
to  Sapp's  to  live.  She  lived  there  a  couple  of  weeks  or  better 
before  the  deed  was  made  *  *  *  I  never  made  any  deed 
to  Sarah  Sapp.  Thos.  Sapp  and  witness  went  to  Sol.  Fish- 
er's to  get  the  deed  written.  Sapp  otferred  $500  if  I  would 
make  him  a  deed.  We  got  on  a  spree  and  went  up  to  Rose- 
man's.  Here  I  suppose  he  got  me  to  sign  something  else. 
I  don't  know  what  I  did  there,  or  when  I  signed  it  Sapp 
gave  me  liquor  and  insisted  on  me  drinking.  If  I  sigaed 
deed  I  don't  remember  it."  He  also  said:  "Sapp  never  paid 
me  anything." 
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George  Shank  testified  that  he  was  at  Roseman's;  that 
Sapp  and  Safrit  asked  Roseman  to  write  for  them  ;  that  he 
wrote  some  and  asked  to  whom  the  deed  was  to  be  made. 
Sapp  said,  **  to  Sarah  Sapp,  of  course." 

This  constituted  the  defendants'  second  exception. 

The  witness  had  testified,  without  objection,  that  her  mind 
was  very  weak,  and  that  she  did  not  know  what  she  "  was 
about  in  making  the  deed,"  and  we  can  see  no  force  in  the 
objection. 

The  testimony  of  the  witnesses  for  the  defendants  tended 
to  show  that  Katie  Safrit  had  capacity  to  make  a  deed. 

S.  Fisher  testified  that  he  knew  Katie  Safrit.  **  I  think 
she  had  sense  enough  to  make  a  deed,  if  explained  to  her; 
never  saw  her  do  anything  foolish  ;  I  wrote  deed  from  Mrs. 
Safrit  to  George.  Thos.  Sapp  and  George  got  me  to  do 
it,"  Ac 

The  plaintifls'  counsel,  in  his  argument  to  the  jury,  stated 
that  Sapp,  the  defendant,  had  pr.'cared  the  Weed  from  George 
Safrit  without  paying  anything  for  it;  that  from  the  recital 
in  the  deed  he  had  obtained  a  ^3,000  tract  of  land  for  $500; 
that  from  the  evidence  of  Safrit  it  was  proven  that  Sapp  got 
him  drunk  and  procured  the  deed  from  him  when  he  did 
not  know  what  he  was  about.  Sapp  was  in  court,  and  had 
the  right  to  contradict  Safrit  if  that  was  not  the  truth,  and 
he  did  not  avail  himself  of  the  opportunity  and  right  to 
contradict  him. 

In  the  midst  of  this  argument,  made  by  the  plaintiffs' 
counsel,  defendants  objected,  that  counsel  had  no  right  to 
comment  on  the  fact  that  the  defendant  was  in  court,  and 
failed  to  avail  himself  of  his  right  to  contradict  the  state- 
ments set  forth.  Court  overruled  the  objection  and  per- 
mitted the  counsel  for  plaintiff  to  argue  that  Sapp  was  in 
court  and  had  the  right  to  contradict  George  Safrit,  if  Safrit 
h&d  not  told  the  truth,  and  did  not  avail  himself  of  his 
rights.  Defendant  excepted. 
102—31 
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This  constitutes  the  defendants'  third  exception. 

The  power  and  the  .duty  of  the  Court  to  check  counsel 
when  abusing  his  privilege,  in  commenting  on  witnesses 
and  their  testimony,  and  on  the  conduct  of  parties  to  the 
action,  is  clearly  settled  by  many  decisions.  Very  soon  after 
the  change  by  statute,  allowing  parties  to  actions  to  t^tify, 
it  was  adjudged  that  the  mere  fact  that  a  party,  plaintiff  or 
defendant,  did  not  testify  in  his  own  behalf,  was  not  the 
proper  subject  of  comment. 

In  Devries  &  Co.  v.  Phillipa  &  Haywood^  63  N.  C,  52,  the 
Court  was  asked  to  charge  the  jury :  "  That  inasmuch  as  the 
defendant  was  a  competent  witness,  the  fact  that  he  did  not 
offer  himself  as  a  witness  in  his  own  behalf,  authorized  the 
jury  to  presume  the  facts  against  him.  His  Honor  declined 
to  give  the  instruction,  but  charged  the  jury  that  they  might 
consider  the  circumstances  and  give  to  it  what  weight  they 
might  think  proper,"  &c. 

In  commenting  on  this  ruling.  Judge  Reade  said :  "  It  is 
true,  as  a  rule  of  evidence,  that  when,  in  the  investigation  of 
a  case,  facts  are  proved  against  a  party  which  it  is  apparent 
he  might  explain,  and  he  withholds  the  explanation,  the 
facts  are  to  be  taken  most  strongly  against  him."  *  *  » 
"  We  conclude  that  the  fact  that  a  party  does  not  offer  him- 
self as  a  witness,  standing  alone,  allows  the  jury  to  presume 
nothing  for  or  against  him,  and  can  only  be  the  subject  of" 
comment  as  to  its  propriety  or  necessity  in  any  given  case, 
according  to  the  circumstances,  as  the  introduction  or  non- 
introduction  of  any  other  witness  might  be  commented  on." 

In  Oragg  v.  Wagner,  11  N.  C,  246,  but  three  persons  were 
present  at  the  bargain  and  execution  of  the  deed  in  contro- 
versy—the plaintiff,  the  draftsman,  and  the  defendant  The 
two  former  were  examined  on  behalf  of  the  plaintiff.  The 
defendant  was  not  present,  but  was  in  the  State  of  Oregon, 
and  it  was  not  alleged  that  he  knew  facts  other  and  diflFer- 
ent,  in  connection  with  the  execution  of  the  deed,  from  thoee 
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testified  to  by  the  witnesses  present,  and  counsel  was  not 
permitted  to  comment  upon  the  fact  that  he  had  not  offered 
himself  as  a  witness. 

The  Court  said  :  "  It  is  the  privilege  and  not  the  duty  of 
a  party  to  an  action  to  offer  himself  as  a  witness  in  his  own 
behalf,  and  he  is  not  the  proper  subject  for  unfriendly  criti- 
cism, because  he  declines  to  exercise  a  privilege  conferred  upon 
him  for  his  own  benefit  merely.  The  fact  is  not  the  subject 
of  comment  at  all;  certainly  not,  unless  under  very  peculiar 
circumstances,  which  must  necessarily  be  passed  upon  by 
the  Judge  presiding  at  the  trial,  as  a  matter  of  sound  discre- 
tion. Only  an  abuse  of  that  legal  discretion  is  reviewable 
here." 

Peebles  v.  Horton,  64  N.  C,  374 ;  State  v.  Wi/liarm,  65  N.  C, 
505 ;  Jenkins  v.  Ore  Co.,  65  N.  C,  563;  State  v.  Bryan,  89  N. 
C,  531 ;  State  v.  Sugg,  89  N.  C,  527 ;  Gay  v.  Manuel,  89  N. 
C,  83 ;  State  v.  Rogers,  94  N.  C,  860,  and  Chambers  v.  Greenwood, 
68  N.  C,  274,  and  numerous  other  authorities,  settle  the 
general  principle  that  the  extent  to  which  counsel  may  com- 
ment upon  witnesses  and  parties  "  must  be  left,  ordinarily, 
to  the  sound  discretion  of  the  Judge  who  tries  the  case,  and 
this  Court  will  not  review  his  discretion,  unless  it  is  appa- 
rent that  the  impropriety  of  counsel  was  gross  and  calcu- 
lated to  prejudice  the  jury  " 

It  was  said  by  Judge  Reade,  in  Chambers  v.  Greenwood, 
supra,  "  the  mere  manner  of  conducting  the  trial  below  is, 
SLTid  ought  to  be,  so  much  within  the  discretion  of  the  pre- 
siding Judge,  that  an  alleged  irregularity  must  be  palpable, 
£Lnd  the  consequences  important,  to  induce  us  to  interfere." 
And  this  is  said  in  citing  and  approving  Dtvries  v.  Phillips, 
^vhere  it  is  said  that  his  introduction  or  non-introduction 
should  be  the  subject  of  comment  only  as  the  introduction 
or  non-introduction  of  other  witnesses  might  be. 

We  think  this  is  the  necessary  result  of  the  change  made 
by  §  1350  of  The  Code. 


^ 
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It  will  be  noted  that  there  is  a  difference  between  section 
1350,  which  relates  to  civil  actions,  and  section  1363,  which 
relates  to  criminal  actions.  In  the  latter  it  is  expressly 
declared  that  a  failure  of  the  defendant  to  testify  "  shall  not 
create  any  presumption  against  him."  The  reason  for  the 
difference  readily  suggests  itself. 

The  doctrine  laid  down  is  not  in  conflict  with  Wil&anY. 
White,  80  N.  C,  280;  Greeulee  v.  Greenlee,  93  N  C,  278; 
Kerchner  v.  McRae,  80  N.  C,  '219,  or  BlackwM  v.  McElwee,  96 
N.  C,  71. 

If  the  defendant  in  the  present  case  had  had  any 
witness  present  who  was  cognizant  of,  and  could  have  con- 
tradicted the  damaging  facts  testified  to,  and  failed  to  intro- 
duce such  witness,  we  think  it  would  have  been  the  subject 
of  proper  comment,  and  the  ruling  of  his  Honor  in  this 
respect  does  not  entitle  the  defendant  to  a  new  trial. 

The  next  exception  is,  "  because  his  Honor,  in  his  charge, 
recapitulated  the  evidence  merely,  and  did  not  state  it  in 
the  legal  bearing  upon  the  issues  submitted  to  the  jury." 

The  charge  of  his  Honor  is  set  out  in  full  and  at  length. 
A  careful  examination  of  it  will  show  that  this  exception  is 
without  any  foundation.  It  is  a  clear  statement  of  the  law 
as  applicable  to  the  evidence,  and  we  deem  it  unnecessary 
to  reproduce  it  here. 

The  last  exception  is  to  the  following  special  instruction 
given  by  his  Honor,  the  ground  of  exception  being,  because 
there  is  no  evidence  that  Thos.  H.  Sapp  procured  Katie 
Safrit  to  make  the  deed  to  George  Safrit: 
.  "  I  am  requested  to  charge  you,  that  if  the  jury  believe 
from  the  evidence  that  Katie  Safrit  was  weak  in  mind,  from 
old  age,  so  as  not  to  understand  and  know  what  she  was 
doing,  and  while  in  that  condition  Thos.  H.  Sapp  procured 
Katie  Safrit  to  execute  a  deed  to  George  Safrit  for  a  tract  of 
land  worth  $3,000,  for  aconsiderationof  ^500,  with  the  inten- 
tion of  shortl}'  thereafter  procuring  a  deed  from  George  to 
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his  own  wife  Sarah,  such  transaction  is  void.     I  so  charge 
you, and  if  you  so  believe,  you  must  answer  first  issue, '  No.'*' 

The  evidence  is  not  reproduced  by  us  in  full,  but  so  much 
of  it  only  as  is  suflBcient  to  show  that  his  Honor  was  fully 
warranted  in  giving  the  charge  complained  of. 

There  is  no  error. 

■  Affirmed. 


D.  L.  RUSSELL  v.  FRANK  D.  KOONCE. 

Appeal  ^Making  up  Case  on — Excxisable  Mistake. 

'Where  there  had  been  two  defendants,  as  to  one  of  whom  a  nol.  pros, 
was  entered,  and  a  verdict  and  judgment  against  the  other,  who 
appealed  and  served  a  case  on  appeal  upon  plaintiff's  counsel,  and 
he  having  reason  to  believe  that  the  attorney  for  the  nol.  prof^sed 
defendant  was  also  attorney  for  the  appellant,  though  such  was 
not  the  fact,  served  his  counter-case  on  Fuch  attorney:  Heldy  upon 
motion,  that  it  was  proper  to  remand  the  case  to  be  made  up,  as 
from  the  rendition  of  judgment,  according  to  law. 

Motion  to  k  em  and,  heard  at  the  present  term  of  this 
Court.    The  grounds  of  the  motion  appear  in  the  opinion. 

Messrs.  T.  W.  Strange  and  Sol.  Weily  for  the  plaintiff. 
Messrs.  J.  B.  Batchdor,  Jno.  Devereux,  Jr.,  and  S.  W.  IsleTy 
for  the  defendant. 

Smith,  C.  J.  This  action,  brought  against  Frank  D. 
Koonce  and  Anthony  Davis,  was  tried  at  Spring  Term,  1887, 
of  the  Superior  Court  of  New  Hanover,  and  a  nol.  pros,  being 
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entered  as  to  the  latter,  a  verdict  was  rendered  upon  the 
issues  in  favor  of  the  plaintiff,  and  he  recovered  judgment 
Thereupon,  thedefendant  Koonce  appealed,  and  prepared  and 
filed  his  case  on  appeal.  The  phiintiff,  in  the  way  of  excep- 
tions, filed  with  the  Clerk  a  counter-case,  a  copy  of  which 
was  sent  to  H.  R.  Kornegay,  supposed  to  be  of  counsel  for 
the  appellant,  who,  as  appears  from  his  affidavit  filed  in  the 
case,  denied  that  he  represented  the  appellant  at  the  trial, 
and  returned  the  paper  to  the  plaintiff  *s  counsel  by  the  next 
mail,  with  an  endorsement  to  that  effect. 

The  record,  with  copies  of  these  papers,  was  subsequently 
transmitted  to  this  Court,  in  obedience  to  a  writ  of  certiorari 
so  commanding,  and  came  up  for  hearing  at  the  present 
term. 

The  transcript  shows  that  the  said  Koonce  filed  his  own 
answer,  while  that  of  the  other  defendant  was  put  in  by 
Kornegay  as  his  counsel.  It  is  stated  in  the  affidavit  of 
plaintiff's  counsel,  read  before  us,  tliat  Kornegay  acted  as 
counsel  for  both  defendants,  and  it  so  appears  of  record, 
while  in  the  explanatory  affidavit  of  the  latter  he  states  that, 
during  his  argument  before  the  jury,  the  plaintiff's  counsel 
announced  their  purpose  to  enter  a  ncl.  pi-os.  as  to  Davis, 
whereupon  he  remarked,  that,  although  not  the  attorney  of 
the  defendant  Koonce,  as  his  line  of  defence  was  prepared 
for  Davis,  out  of  courtesy,  he  would  pursue  the  argument 
in  its  application  to  Koonce. 

The  transcript  only  discloses  the  fact  that  the  one  answer 
bears  the  signature  of  *'  R.  H.  Kornegay,  AttV  for  deft 
Davis,"  the  other  that  of  "  F.  D.  Koonce  for  himself." 

It  is  obvious  that  the  course  of  the  action  pursued,  in  pre- 
paring the  case  for  this  Court,  is  the  result  of  misapprehen- 
sion, and  the  counsel  for  appellee  had  reason  to  infer,  from 
the  continuance  of  the  defence  against  the  claim,  after  their 
purpose  to  enter  a  noL  pros,  as  to  Davis  was  made  known, 
that  the  same  counsel  represented  both  defendants. 
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It  is,  under  these  circumstances,  proper  that  time  now  be 
allowed  the  parties  to  prepare  tlie  case  on  appeal,  to  prevent 
a  failure  of  justice;  and,  to  this  end,  we  remand  the  cause  to 
the  Qourt  below,  with  leave  to  them  to  proceed  to  make  the 
9ase  up,  as  from  the  rendition  of  judgment,  in  the  mode  pre- 
scribed by  law,  and,  in  case  of  disagreement,  to  be  settled  by 
the  Judge  who  tried  the  cause. 

Remanded. 


MARGARET  WALKER  et  al  v.  lOLA  SCOTT  et  al. 

Appeal — Motion  to  Dismiss — Ri  cord— Practice — Rules. 

1.  An  appeal  will  not  be  dismissed  for  the  absence  of  a  statement  of  the 

case  on  appeal,  as  error  may  otherwise  appear.  The  proper  motion, 
in  the  absence  of  error  assigned  or  appearing  in  the  record,  is  to 
affirm  the  judgment. 

2.  When  it  is  claimed  that  a  statement  of  case  on  appeal  was  never 

properly  served  and  should  not  have  been  sent  to  this  Court  as 
part  of  the  record,  the  proper  course  fpr  the  objecting  party  is  to 
move  for  a  continuance  here  until  he  can  apply  to  the  Court  below 
to  strike  the  paper  from  the  file.  In  that  Court  the  record  is  made 
up  for  hearing  in  this  Court  on  appeal. 

8.  It  is  sufficient,  under  the  rule,  if  the  record  shall;  have  been  printed 
when  the  case  shall  be  called  for  argument. 

4.  The  rules  of  practice  prescribed  by  this  Court,  under  Art.  IV,  sec.  12, 
of  the  Constitution,  and  >$  961  of  The  Co  /e,  are  not  merely  direc- 
tory. Rule  2,  sees.  7  and  8,  as  to  the  time  within  which  appeals 
must  be  docketed  and  motion  by  appellee  to  dismiss  in  case  of  delay 
beyond  the  time,  without  reasonable  excuse  for  delay,  is  remedial 
and  salutary,  and  will  be  enforced;  but,  on  motion,  lime  will  be 
given  to  the  party  delinquent  to  show  reasonable  excuse  for  his 
delay. 

At  the  present  term  of  this  Court  the  plaintiffs  moved  to 
dismiss  the  appeal  for  the  following  reasons  : 
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1.  That  the  appellants  have  not  complied  with  the  statute 
regulating  cases  on  appeal,  by  making  out  a  statement  of 
their  case  on  appeal,  and  serving  a  copy  on  the  plaintiff  or 
their  counsel,  as  is  provided  by  law. 

2.  The  record  does  not  show  that  any  appeal  was  taken 
or  entered  within  ten  days  from  the  rendition  of  the  judg- 
ment, as  required  by  the  statute. 

3.  That  the  record  has  not  been  printed,  as  required  by 
the  rules  of  the  Court. 

4.  That  the  appellants'  case  on  appeal  was  not  transmitted 
to  this  Court  and  docketed  until  after  the  call  of  docket  for 
the  Twelfth  District,  and  no  reason  has  been  shown  by  them 
why  the  same  was  not  regularly  docketed,  as  provided  by  the 
rules  of  this  Court. 

Mr.  Theo.  F.  Davidson^  for  the  plaintiffs. 
Mr.  J.  W.  Cooper,  for  the  defendants. 

Merrimon,  J.  The  first  ground  of  the  motion  to  dismiss 
the  appeal  is,  that  the  appellants  failed  to  serve  any  case 
stated  on  appeal  upon  them  or  their  counsel. 

The  motion  cannot  be  allowed  for  this  cause.  What  pur- 
ports to  be  such  statement  ap{)ears  in  the  transcript  of  the 
record  ;  but  if  this  were  not  so,  the  absence  of  it  would  not 
be  ground  for  sustaining  the  motion,  because  it  is  not  essen- 
tial to  the  appeal.  It  may  be  that  there  are  assignments  of 
error  in  the  record,  and  errors  may  appear  in  the  record 
proper,  so  that  a  statement  of  the  case  on  appeal  may  not  be 
necessarv. 

The  proper  motion,  in  the  absence  of  errors  apj)earing  in 
the  record,  or  properly  assigned,  is  to  affirm  the  judgment. 
Manufacturing  Co.  v.  Simmons,  97  N.  C,  89. 

The  appellees,  in  support  of  this  gr  und  of  their  motion, 
offered  affidavits  to  prove  that  wlmt  purports,  in  the  tran* 
script  of  the  record,  to  be  the  case  stated  on  appeal,  duly 
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served  on  their  counsel,  was  never  in  fact  served  on  them- 
selves or  their  counsel,  and  they  ask  this  Court  to  hear  the 
evidence,  find  the  facts,  and  make  appropriate  orders  strik- 
ing the  statement  from  the  record.  This  application  is  a 
misapprehension  of  the  proper  course  of  procedure  in  such 
case.  'The  motion  should  be  made  in  the  Court  below  to 
strike  from  the  files  there  such  statement  as  having  been 
improperly  filed  with  the  Clerk,  as  allowed  in  proper  cases 
by  the  statute  (The-  Code,  §  551),  and  direct  the  Clerk  to  take 
no  further  notice  of  it.  The  case  stated  or  settled  on  appeal 
passes  into  and  becomes  part  of  the  case  in  the  Court  below, 
and  it  comes  to  this  Court  as  part  of  the  record.  This  Court 
has  no  authority  to  make,  alter,  or  modifj'  it  in  any  material 
respect,  or  to  determine  that  it  was  or  was  not  duly  filed.  It 
is,  therefore,  appropriate  and  proper,  indeed,  necessary,  that 
the  Court  below  should  hear  all  motions  and  make  all  proper 
orders  in  respect  to  it.  A  motion  here,  if  need  be,  to  stay 
the  hearing  of  the  appeal  until  such  motion  could  be  made, 
heard  and  determined  in  that  Court,  might  be  appropriate. 

Thesecond  ground  of  the  motion,  and  the  counter- motion  of 
the  appellants  for  the  writ  of  certiorari,  will  not  be  disposed 
of  for  the  present,  for  the  reason  that  it  may  not  be  necessary 
to  consider  them  at  all. 

The  third  ground  of  the  motion  assigned  is,  that  the  record 
has  not  been  printed,  as  required  by  the  rule  applicable. 
It  seems  that  what  purports  to  be  the  case  stated  on  appeal 
has  been  printed.  But,  moreover,  the  appeal  does  not  stand 
for  argument  at  this  term,  and  if  the  record  should  be  printed 
by  the  time  it  shall  be  called  for  argument  that  will  be 
sufficient.     WW.  v.  Lrmg,  93  N.  C,  388. 

It  appears  that  the  appeal  was  taken  at  the  last  Fall  Term 
of  the  Superior  Court  of  the  county  of  Cherokee  to  this 
Court  at  its  present  term  ;  but  the  appellants  failed  to  file  a 
transcript  of  the  record  of  their  appeal  here,  "  within  the 
first  eight  days  of  the  term,  or  before  entering  on  the  call  of 
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cases  from  the  judicial  district  to  which  the  case  belongs," 
as  required  by  Rule  2,  §  7,  but  such  transcript  was  filed  after 
such  call  began.     That  the  transcript  of  the  record  was  not 
filed  within  the  time  prescribed  by  the  rule,  as  above  indi- 
cated, so  that-the  appeal  would  stand  for  argument  at  the 
present  term,  is  assigned  as  a  fourth  ground  of  the  appellee's 
motion  to  dismiss  it.     Rule  2,  §8,  among  other  things,  pro- 
vides, that "  if  an  appellant  shall  fail  to  file  the  transcript 
of  the  record  of  his  appeal,  within  the  time  he  might  do  so, 
so  that  the  appeal  shall  stand  for  argument  at  the  term  to 
which  it  is  taken,  the  appellee  may  move,  during  the  week 
assigned  to  the  district,  to  dismiss  the  same,  as  above  provided, 
and  his  motion  shall  hcalhwed,  unless  reasonable  excuse  forsuch 
failure  shall  be  shown,  within  such  time  as  the  Court  mav 
direct,  in  which  case  the  Court  mav  denv  the  motion  and  allow 
a  continuance."  The  purpose  of  this  rule  is  remedial  and  salu- 
tary.    It  is  intended  by  ii  to  prevent  appellants  from  delay- 
ing the  filing  of  the  transcript  of  the  records  of  their  appeals 
until  just  late-eno')gh  in  the  term,  as  has  some  times  been 
done,  to  get  a  continuance,  and  thus  delay  justice,  frequently 
to  the  i)reju(Jice  of  the  appellees.     8uch   delay  cannot  be 
allowed,  unless  reasonable  excuse  for  it  shall  be  shown,  if  the 
ap{)ellee  sees  fit  to  avail  himself  of  the  rule,  as  the  appellees 
do  in  this  case.     The  rule  is  serious  and  important,  and  must 
be  observed.     The  impression   seems  to   prevail,   to  some 
extent,  that  the  Rules  of  Practice  prescribed  by  this  Court  are 
merely  directory — that  tliey  may  be  ignored,  disregarded  and 
suspended  almost  as  of  course.     This  is  a  serious  mistake- 
The  Court  has  ample  authority  to  make  them.    (The  Const., 
Art.  IV.,  §  12;  The  Code,  §  961  ;  Rencher  v.  Anders'm,  93  N. 
C,  105 ;  Barnes  v.  Easton,  98  N.  C,  116.)    They  are  deemed 
essential  to  the  protection  of  the  rights  of  litigants  and  the 
due  administration  of  justice.    They  have  force,  and  the 
Court  will  certainly  see  that  they  have  efifect  and  are  duly 
observed,  whenever  they  properly  apply. 
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Apparently,  the  appellants  in  this  case  have  failed  to 
observe  the  rule  invoked  by  the  appellees.  They  have  not 
shown  reasonable,  or  any,  excuse  for  such  failure ;  but  they 
insist  that  they  can  do  so,  and  that,  under  the  rule,  they  are 
entitled  to  have  opportunity  to  show  such  reasonable  excuse, 
and  ask  the  Court  to  grant  the  same.  We  are  o\'  opinion  that 
they  are  so  entitled  ;  and,  accordingly,  it  is  now  ordered  (by 
consent  of  the  parties  as  to  time)  that  they  have  leave  to 
show  excuse  on  the  first  Mondny  of  the  next  term  of  this 
Court.  The  further  consideration  of  the  motion  to  dismiss 
the  appeal  will  be  deferred  until  that  time. 

It  u  bO  ordered. 


PATTIE  D.  B.  ARRINGTON  v.  J.  P.  ARRINGTON  et  al. 

fraudulent  Convey  avces — Sale  Vndei'  Execution — Trustee — 
Purchaser  with  Notice— Hmhand  and  Wife — Her  Choses  in 
Action — Security — Judgme^it — Release  of  part  of  Land  bound 
by — Divorcf — Effect  of  Decree  f^r^  in  Another  Slate — Attor- 
nty — Appearance  by. 

1.  Where  an  insolvent  debtor  conveyed  property  to  one  of  his  creditors, 
by  a  deed  abH>]ute  on  its  face,  for  the  purpo-enf  securing  the  debt 
due  the  baigainee,  and  aUo  to  protect  himself  from  security  debts 
and  pending  suits,  and  at  the  ^auie  time  took  from  the  bargainee 
a  bond  to  reconvey  on  the  payment  of  the  balance  due  bargainee, 
and  afterwards  said  bargainee,  at  instance  of  che  bargainor,  pur- 
chased, at  a  sale  under  execution  in  favor  of  a  third  party,  the 
interest  of  the  bargainee  in  said  property  an«l  took  the  Sheriff 's 
deed  therefor:  Ueld,  that  whether  said  former  dt-ed  was  fraudu- 
lent and  void  as  to  other  creditors  or  not,  theSheriff  's  deed  would 
pass  whatever  interest  remained  in  the  debtor,  in  subordination, 
however,  to  his  right  to  redeem  in  accordance  with  the  terms  of 
the  bond,  and  upon  payment  of  the  additional  sum  advanced  to 
secure  the  title. 
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2.  The  husband  of  a  ward  of  said  debtor,  who  was  entitled  to  reduce 

her  choses  into  his  possession,  having  sued  the  debtor  and  his 
sureties  on  the  guardian  bond  and  obtained  judgment,  aft«r  the 
execution  of  the  said  deed  by  the  guardian,  the  said  debtor,  and 
afterwards  purchasing  the  land  from  said  bargainee  along  with 
another  pei*8on  who  had  notice  at  the  time,  &c.,  and  on  suit 
brought  by  them  against  the  guardian  for  possession,  the  land 
being  sold,  by  consent  of  parties:  Held,  that  the  judgment  on  the 
guardian  bond  should  be  credited  with  such  sum  as  the  husband 
realized  from  the  transaction. 

3.  A  deed  of  release  by  the  husband  and  wife,  to  one  of  several  devisees 

of  a  surety  on  said  guardian  bond,  of  part  of  the  lands  devised  by 
said  surety,  will  not  operate  to  exonerate  other  lands  devised  and 
subject  to  the  judgment  on  the  guardian  bond  in  whole  or  in  part. 

4.  In  such  case,  the  judgment  attaching  to  all  the  lands  of  the  deceased 

surety,  partition  among  his  devisees  and  heirs  cannot  impair  the 
creditor's  right  to  enforce  sati:ifaction  out  of  any  of  its  parts;  nor 
can  it  impair  the  right  of  the  respective  tenants  to  be  relieved  of  a 
common  burden  by  causing  all  to  share  in  it,  which  right  is  unaf- 
fected by  the  creditor's  subjecting  some  portion  to  the  entire  burden 
to  the  relief  of  the  rest. 

5.  Where  a  wife  who  had  resided  here,  bona  fide  removed  to  Illinois,  and 

instituted  an  action  for  divorce  in  one  of  the  Courts  of  chat  State, 
and  the  husbaml  in  this  State  appeared  by  attorney  and  detended 
the  action  there:  Held,  that  he  was  bound  by  a  decree  for  divorce 
on  a  verdict  rendered  m  that  aciiun,  and  that  his  property  rights 
in  her  estate  here  were  terminated  from  its  date. 

6.  A  letter  from  the  husband  to  an  attorney  in  Illinois  saying,  *'  I  write 

to  you  to  employ  you  as  my  attorney  in  the  suit  of  myself  and 
wife  now  pending  in  your  Court,''  and  enclosing  a  retaining  fee, 
is  sufficient  authority  for  the  appearance  of  the  attorney  in  tlie 
suit,  notwithstanding  his  adding  in  a  subsequent  part  of  the  letter, 
''  If  it  should  be  necessary  that  I  should  tight  the  case,"  &&,  luid 
this  authority,  taken  in  connection  with  the  attorney's  appearing, 
moving  for  time  to  answer,  filing  cross  interrogatories  to  interrog- 
atories in  behalf  of  the  wufe,  with  a  comnussion  to  lake  deposi- 
tions, made  the  defendant  a  party  to  the  action,  even  thou^, 
during  its  progress,  a  motion  w^as  made,  and  refused,  to  withdraw 
the  appearance  of  the  attorney. 


Civil  action,  tried  before  ^hipp,  J.,  at  October  Term, 
1887,  of  the  Superior  Court  of  Vance  County. 
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W.  H.  Arrington,  and  Pattie  D.  B.  Arrington,  then  his 
wife,  and  sole  plaintiff  in  the  present  suit,  brought  their 
action  as  relators,  in  the  name  of  the  State,  against  her 
guardian,  L.  N.  B.  Battle,  A.  H.  Arrington  and  Thomas  J. 
A.  Cooper,  sureties  to  the  guardian  bond,  and  others,  for  the 
trust  estates,  which  had  been  wasted,  and  at  Fall  Term, 
1871,  of  the  Superior  Court  of  Franklin,  recovered  judg- 
ment for  $8,878.30,  with  interest  thereon  from  January  1, 
1871,  and  costs.  The  judgment  was  docketed  in  that  county 
on  September  11,  1871,  and  in  Nash  County  on  April  1  of 
the  next  year. 

The  present  action  is  prosecuted  by  the  said  Pattie  D.  B., 
as  a  feme-aole,  upon  an  allegation  that  she  has  been  divorced, 
by  a  decree  dissolving  the  -bonds  of  matrimony,  from  her 
husband,  and  is  prosecuted  to  subject  the  personal,  and,  if 
insufficient,  the  real  estate  of  the  deceased  sureties,  A.  H. 
Arrington  and  Thomas  J.  A.  Cooper,  to  the  payment  and 
satisfaction  of  said  debt,  the  guardian  being  insolvent  him- 
self, and  having,  as  administrator  of  the  remaining  surety, 
John  Evans,  wasted  his  estate.  The  action  is  against  the 
devisees  and  executors,  inominatim,  of  the  estate  of  A.  H. 
Arrington,  the  administrator  and  heir-at-law  of  Thomasf  J. 
A.  Cooper  and  his  widow,  and  her  second  husband,  and 
others,  among  whom  have  become  parties  defendant,  Spier 
Whitaker,  trustee,  and  W.  H.  Morris  &  Sons,  claiming  as 
assignees  of  the  fund  from  the  husband,  W.  H.  Arrington. 

The  object  of  the  suit  is  to  have  an  account  taken"of  the 
personal  and  real  estate  of  the  said  deceased  sureties  in  the 
hands  of  their  representatives,  devisees  and  heirs,  and,|if  the 
former  prove  insufficient,  for  a  sale  of  said  lands  and  the 
appropriation  of  the  proceeds,  as  far  as  needed,  to  the  dis- 
charge of  the  said  judgment. 

Answers  were  put  in,  and  a  reference  ordered,  in  response 
to  which  a  report  was  made  by  E.  S.  F.  (Jiles  of  the  admin- 
istration accounts  of  the  executors  of  A.  II.  Arrington  with 
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the  estate  of  their  testator,  and  of  J.  W.  Blount,  administra- 
tor of  Thomas  J.  A.  Cooper,  with  the  intestate's  estate.  From 
this  report  it  appears  that  the  personal  estate  of  A.  H.  Arring- 
ton has  been  fully  administered  and  exhausted,  leaving  a 
sum  overpaid  and  due  the  executor,  J.  P.  Arrington,  of 
$2,678.71,  and  in  like  manner  due  the  executor,  B,  L.  Arring- 
ton, of  $09.71,  computed  to  September  1, 1882. 

It  further  appears  that  the  defendant  J.  W.  Blount  has  in 
his  hands,  ascertained  and  due  December  4,  1882,  an  unex- 
pended surplus  of  $2,985,  and  that  the  intestate  in  his  life- 
time paid  on  the  judgment,  with  interest  added,  $3,644.44, 
and  his  administrator  has  since  paid  on  it  $4,771.84. 

It  further  appears  from  an  exhibit  that  W.  H.  Arrington 
and  wife,  in  October,  1878,  after  the  rendition  of  the  judg- 
ment in  their  favor,  made  a  deed  to  John  P.  Arrington,  one 
of  the  executors  of  A.  H.  Arrington,  and  a  devisee  under 
his  will,  conveying  all  their  "right,  title  and  interest"  in, 
and  releasing  from  the  lien  of  their  judgment,  and  all  other 
liens  they  may  have,  a  tract  of  land  described,  and  supposed 
to  contain  500  acres,  allotted  to  said  John  P.  Arrington  in 
the  division  of  the  testator^s  land,  such  interest  being  declared 
to  be  by  reason  of  said  judgment  against  the  executors  dock- 
eted in  Nash  County,  wherein  the  land  lies. 

Under  another  order  of  reference,  made  at  Fall  Term,  1883, 
to  R.  A.  P.  Cooley,  in  the  present  cause,  and  after  the 
removal  of  it  to  the  Superior  Court  of  Vance,  he  reports  as 
follows : 

•    The  payments  made  by  Blount,  administrator  of  the  surety 
Cooper,  out  of  the  assets  in  his  hands  between  September  25, 

1874,  and  July  16,   1878,  are  in  amount  $3,557.45,  while 
those  made  by  the  executor  John  P.,  between  February  1, 

1875,  and  February  16,  1876,  are,  in  the  aggregate,  $2,000. 
The  residue  of  the  judgment,  after  the  last  payment  in 

July,  1878,  due  at  that  date,  is  $6,688.93,  which  sum,  with 
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interest  to  December  1,  1884,  $2,558.51,  makes  an  aggregate 
due  at  that  date  of  $9,247.44. 

Of  this  sum,  in  an  adjustment  between  the  estates  of  the 
sureties,  that  due  from  Cooper,  at  the  date  aforesaid,  is 
$3,48^^.13,  and  from  Arrington,  $5,758.30. 

The  value  of  the  land  released  from  the  judgment  is  $4,000, 
and  that  of  the  residue  of  the  real  estate  of  the  testator  A.  H. 
Arrington,  situated  in  this  State,  is  $25,000,  while  he  owned 
real  estate  in  Alabama  of  the  value  of  $14,500. 

There  is  a  mortgage  deed,  executed  on  June  25,  1872,  by 
one  W.  H.  Rowland  to  the  t€i3iator  A.  H.  Arrington,  as  an 
indemnity  against  loss  from  suretyship  on  the  former's  admin- 
istration bond,  reported  by  the  referee,  on  the  liability  whereof 
he  finds  due,  on  December  1,  1884,  the  sum  of  $7,568.87, 
consisting  of  principal  and  interest. 

The  referee  finds  to  be  due  on  outstanding  liabilities  of  the 
testator's  estate  $6,612.14,  whereof  is  due  on  the  judgment 
$5,758.30;  and  to  one  Nancy  Bunn  $853.84;  and  the  liabil- 
ities of  the  estate  of  Cooper  on  the  judgment,  $3,489.13. 

These  are  the  only  unsatisfied  claims  against  the  two 
estates. 

These  two  reports  were  confirmed  by  the  Court,  with  the 
proviso  that  the  defendants  other  than  W.  H.  Arrington  and 
his  assignees,  who  were  authorized  to  file  an  amended 
answer  at  the  term,  "  may  urge  the  defences  set  up  in  the 
said  amended  answer  in  reduction  of  the  amount  due  on  the 
judgment  described  in  the  complaint,  or  in  the  discharge 
thereof." 

It  was  further  adjudged  that,  out  of  the  estate  of  said  A. 
H.  Arrington,  there  be  paid  to  Spier  Whitaker,  trustee, 
$1,550,  with  interest  from  September  8,  1882,  and  the  costs 
in  the  suit  of  T.  S.  Alford  v.  J.  P.  Arrington,  pending  in 
Nash  Superior  Court,  and  that,  subject  thereto,  the  balance 
due  the  executors  be  retained ;  that  all  other  debts  due  said 
estate,  as  set  forth  in  the  two  referees'  reports,  be  paid  by  the 
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executors ;  and  that  the  cause  be  referred  to  said  Cooley  "  to 
find  all  issues  of  law  and  fact  relating  to  the  matter  of  defence 
set  up  for  the  first  time  in  the  amended  answer,"  with  cer- 
tain other  matters,  not  necessary  to  mention,  with  leave  to 
the  plaintiff,  the  said  W.  H.  Arrington  and  his  assignees, 
within  sixty  days,  to  reply  thereto. 

The  referee  accordingly  made  his  report,  submitting  the 
evidence,  from  which,  and  the  pleadings  and  admissions  of 
parties,  he  finds  that  the  said  W.  H.  Arrington  and  the/«i?i^ 
plaintiff  intermarried  in  February,  18G8,  and  prosecuted 
their  suit  upon  the  guardian  bond  against  L.  N.  B.  Battle, 
the  principal,  and  the  said  A.  H.  Arrington,  and  Thomas  J. 
A.  Cooper,  a  living  surety,  and  others,  and  made  the  recovery 
already  stated. 

That  the  only  solvent  sureties  on  the  bond  when  judgment 
was  rendered,  and  since,  were  said  A.  H.  Arrington  and  said 
Cooper,  and  said  judgment  was  also  entered  in  Franklin 
Superior  Court  against  L.  F.  Battle,  and  was  docketed  in 
Nash  County  on  April  2,  1879 

That  sundry  payments  have  been  made  on  said  judgment 
by  the  personal  representatives  of  A.  H.  Arrington  and 
Thos.  J.  A.  Cooper,  which  leave  a  balance  appearing  to  be 
due  on  the  1st  day  of  December,  1884,  of  $9,247.44,  with 
interest  on  $6,^)88.98  from  December  1,  1884.  The  amount 
due  December  1, 1884,  from  Arrington's  estate,  was  $5,758.30  j 
from  Cooper's  estate,  §3,489.13,  as  tlien  appeared. 

That  A.  H.  Arrington  died  on  the day  of , 

1871,  leaving  a  last  will  and  testament,  which  was  duly 
proved  and  recorded  in  Nash  County,  and  tlie  executors 
therein  named,  who  have  duly  qualified  as  such,  are  the 
defendants,  J.  P.  Arrington  and  B.  L.  Arrington,  and 
the  said  testator's  devisees  are  the  following :  J.  P.  Arring- 
ton, Mary  Thorpe,  wife  of  W.  L.  Thorpe  (she  is  now 
dead  and  W.  L.  Thorpe  is  her  sole  devisee),  Thomas 
M.   Arrington,  A.  II.  Arrington,  S.  L.   Arrington,  George 
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Arrington  (he  has  died  since  the  commencement  of  this 
suit,  unmarried,  without  issue  and  intestate),  Robert  VV. 
Arrington,  J.  C.  Arrington,  who  appears  by  his  general  guar- 
dian, J.  J.  Battle. 

Said  parties  are  'the  only  children  of  the  testator,  A.  H* 
Arrington,  the  sole  devisees  and  legatees  under  said  will, 
and  are  each  entitled  to  an  equal  share  of  his  estate. 

Thos.  J.  A.  Cooper  died  in  Nash  County,  intestate,  and 
John  W.  Blount  is  his  administrator.  0.  Williams  was  his 
widow,  who  has  since  intermarried  with  W.  A.  Williams,  and 
his  only  child  is  Lizzie  Cooper — all  these  being  defendants 
herein. 

That  the  value  of  A.  H.  Arriugton's  real  estate  in  Nash 
County  was  $29,000,  and  of  his  real  estate  in  Alabama, 
$14,500. 

At  the  time  of  filing  the  undersigned's  previous  report, 
the  outstanding  liabilities  of  the  two  estates  were  ascertained 
and  stated. 

That  on  the  30th  October,  1878,  the  plaintiff  and  her 
then  husband,  W.  H.  Arrington,  executed  a  deed  to  J.  P. 
Arrington,  one  of  the  defendants,  releasing  from  said  judg- 
ment certain  laud  which  he  had  acquired  from  the  testator, 
A.  H.  Arrington,  said  land  being  worth  $4,000.  (For  copy 
of  said  deed  of  release,  see  report  previously  filed  by  the 
undersigned.) 

That  the  personal  estate  of  the  testator,  A.  H.  Arrington, 
has  been  exhausted,  and  there  is  due  to  the  executor  B.  L. 
Arrington,  $269.71,  and  to  the  executor  J.  P.  Arrington, 
1^267.81,  with  interest  in  each  case  from  September  1,  1882. 
The  d^bt  of  $269.71  has,  for  value,  been  assigned  by  B.  L. 
Arrington  to  J.  P.  Arrington.  This  indebtedness  due  to  J.  P. 
Arrington,  $2,948.42,  with  interest  from  September  1,  1882, 
tias  been  mortgaged  to  Spier  Whitaker,  trustee,  to  secure^a 
<3ebt  of  $1,550,  with  interest  from  September  8,  1882,  and 
oertain  costs. 

102—32 
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That  the  Rowland  mortgage,  described  in  the  previous 
report  of  the  undersigned,  has  been  foreclosed  under  order 
of  ('ourt.  (See  judgment  rendered  at  Spring  Term,  1887,  of 
Nash  Superior  Court,  in  the  civil  action  entitled  J.  P.  Arring- 
ton  and  B.  L.  Arrington,  executors  of  A.  H.  Arrington,  and 
others,  against  A.  W.  Rowland,  executor,  and  another.)  The 
land  was  sold  for  $3,500,  and  was  bid  in  by  J.  P.  Arrington 
for  his  father's  estate. 

That  in  1869,  on  the  5th  day  of  March,  the  said  L.  N. 
B.  Battle  conveyed  valuable  real  and  personal  estate  to  A. 
G.  Mcllwaine  and  R.  D.  Mcllwaine  by  a  deed  recorded  in 
the  Register's  office  of  Nash  County,  in  book  23,  at  page  »580, 
the  consideration  expressed  being  $3,790,  a  debt  due  from 
said  L.  N.  B.  Battle  to  said  Mcllwaines.  (This  deed  is  pro- 
duced in  evidence,  copy  herewith  filed,  marked  "  N."j  That 
said  deed  was  made  for  the  purpose  of  securing  the  debt  to 
Mcllwaines,  and  to  defend  the  said  L.  N.  B.  Battle  from  the 
payment  of  surety  debts  and  from  the  event  of  suits  then 
pending  against  him,  and  was  not  intended  as  a  fee-simple 
deed. 

That  on  the  same  day  of  the  conveyance  to  the  Mcll- 
waines. the  said  Mcllwaines,  by  their  agent,  S  S.  Bridgers, 
made  and  executed  to  the  said  L.  N.  B.  Battle  their  obliga- 
tion, in  the  penal  sum  of  seven  thousand  and  six  hundred 
dollars,  to  be  void  if  the  said  parties  should,  upon  the  i>ay- 
ment  to  them  by  the  said  L.  N.  B.  Battle,  on  or  before  the 
5th  day  of  March,  1872,  of  the  sum  of  three  thousand  one 
hundred  and  eighteen  dollars  and  sixty  cents,  with  interest 
from  date,  execute  and  deliver  to  him,  the  said  Battle,  or 
to  any  one  whom   he  should  elect,  at  any  time  he  should 
require  the  same,  a  fee-simple  and  guarantee  deed  to  all  of 
said  property,  &c.;  that  on  the  same  day  the  said  Mcllwain^ 
by  their  agent,  S.  S.  Bridgers,  made  and  delivered  to  the  said 
Battle  a  paper-writing  authorizing  and  empowering  him  to 
.act  as  their  agent  in  the  management  of  said  property. 
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That  the  said  Battle,  during  the  years  1870-1871,  sent 
to  the  said  Mcllwaines,  in  Petersburg,  Va.,  thirty-six  bales 
of  cotton,  and  directed  them  first  to  pay  an  account  which 
he  owed  them  for  supplies,  and  to  give  him  credit  for  the 
balance  of  the  proceeds  of  said  cotton  on  the  debt  due  them 
for  the  purchase  of  the  aforesaid  property,  which  they  did. 

That  in  August,  1871,  G.  N.  Lewis,  Sheriff  of  Nash 
County,  by  virtue  of  an  execution  in  his  hands  in  favor  of 
W.  W.  Parker  and  against  said  L.  N.  B.  Battle,  sold  the 
interest  of  said  Battle  in  the  real  estate  conveyed  by  said 
deed,  at  which  sale  the  said  A.  G.  Mcllwaine  and  R.  D.  Mc- 
Ilwaine,  at  the  request  of  the  said  Battle,  became  the  pur- 
chasers at  the  price  of  fifty  dollars,  and  took  the  Sheriff's 
deed  therefor.  (See  exhibit  "  I,"  herewith  filed.)  The  said 
Mcllwaines  paid,  at  the  request  of  the  said  Battle,  $350  to 
said  Parker,  he  having  agreed  to  accept  that  in  discharge 
of  his  debt,  which  ainounted  to  about  $700 ;  that  the  said 
Mcllwaines,  after  they  had  made  the  purchase,  told  the  said 
Battle  that  whatever  interest  they  acquired  by  said  purchase 
they  would  convey  to  the  defendant  upon  the  payment  of 
the  amount  expressed  in  the  aforesaid  obligation,  and  the 
three  hundred  and  fifty  dollars  paid  by  them  to  Parker 
added. 

That  on  the  6th  day  of  June,  1872,  the  said  Mcllwaines 
made  and  executed  to  B.  H  Bunn  a  power  of  attorney,  auth- 
orizing him,  in  their  name,  to  dispose  of  their  interest  in  said 
property  to  such  persons  as  to  him  should  seem  best.  (A  copy 
of  this  document  herewith  filed,  marked  "  D  ") 

That  negotiations  were  then  had  between  said  B.  H.  Bunn 
and  said  L.  N.  B.  Battle,  touching  the  amount  of  the  indebt- 
edness due  from  the  latter  to  said  Mcllwaines,  and  for  the 
settlement  of  the  same;  and  said  Battle's  friend,  Wm.  Rich, 
agreed  to  advance  whatever  amount  was  justly  due  as  afore- 
said from  said  Battle,  and  to  take  a  conveyance  of  the  legal 
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title  to  said  property,  to  hold  in  trust  for  the  security  of  the 
sum  so  advanced. 

That  on  the  29th  day  of  August,  1 872,  the  said  Mcll  waines 
(through  their  attorney  in  fact,  B.  H.  Bunn)  sold  and  con- 
veyed all  their  interest  in  said  property  to  the  defendant  W. 
H.  Arrington,  and  L.  F.  Battle,  for  $5,280,  and  one  of  the 
grantees,  L.  F.  Battle,  had  notice  that  the  said  Mcllwaines 
held  in  trust,  and  that  the  sum  above  mentioned  was  the 
amount  claimed  by  them,  and  for  the  security  whereof  they 
held  the  legal  title.     (See  exhibit  "P,"  herewith  filed.) 

That  said  property  was  worth  $10,967.70. 

That  on  the  2d  of  November,  1872,  the  said  W.  H.  Arring- 
ton and  L.  F.  Battle  brought  suit  against  the  said  L.  N.  B, 
Battle  for  the  recovery  of  the  possession  of  said  property,  and 
other  relief     (See  exhibit  "  A,"  herewith  filed.) 

That  at  Spring  Term,  1874,  in  said  Court,  in  said  action,  a 
decree  by  consent,  signed  by  the  attorneys  of  the  parties  and 
approved  by  his  Honor  S.  VV.  Watts,  was  rendered,  appoint- 
ing Calvin  Ward  and  N.  W.  Boddie  receivers  and  commis- 
sioners, and  directing  them  to  sell  the  real  and  personal 
property  described  in  the  deed  from  L.  N.  B  Battle  to  the 
Mcllwaines  and  in  their  deed  to  W.  H.  Arrington  and  L. 
F.  Battle.  (Copy  of  said  decree  will  be  found  among  papers 
marked  "A.") 

That  on  the  21st  April,  1874,  the  said  commissioners 
sold  said  property  for  the  aggregate  amount  of  $10,967.70; 
that  a  report  of  sale  was  filed  and  confirmed  at  Fall  Term, 
1874,  the  commissioners  being  therein  directed,  after  paying 
costs  ($31.50)  and  retaining  $300  for  their  services,  to  divide 
the  residue  of  the  proceeds  of  sale  equally  between  the  said 
W.  H.  Arrington  and  L.  F.  Battle,  which  was  done  accord- 
ingly.   (See  exhibits  "  B  "  and  "  C,"  herewith  filed. ) 

I  find  as  matters  of  law : 

1.  That  if  all  of  the  legatees  and  devisees  of  A.  H.  Arring- 
ton were  jointly  responsible  for  the  debts  of  the  testator,  the 
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effect  of  the  deed  of  release  from  W.  H.  Arrington  and  Pattie 
D.  B.  Arrington  to  J.  P.  Arrington  would  be  to  discharge  a 
part  of  the  judgment  debt  described  in  the  complaint  equal 
to  the  ratable  portion  thereof  chargeable  on  the  land 
released. 

2.  That  L.  N.  B.  Battle  had  an  equitable  estate  in  the 
property  conveyed  to  the  Mcllwaines,  which  was  subject  to 
the  lien  of  the  judgment  described  in  the  complaint. 

3.  That  W.  H.  Arrington  had  full  control  over  said  judg- 
ment, with  power  to  collect  the  same  or  release  or  dis- 
charge it. 

4.  That  W.  H.  Arrington  is  to  be  treated  as  having  been 
paid  on  said  judgment  the  amount  he  received  from  the 
commissioners,  N.  W.  Boddie  and  Calvin  Ward,  less  the 
amount  he  paid  to  the  Mcllwaines  ($2,640),  and  the  judg- 
ment is,  pro  fanto,  discharged  to  that  extent  as  to  him  and  the 
plaintiff. 

5.  That  the  purchase  of  said  property  by  the  Mcllwaines 
from  G.  N.  Lewis,  Sheriff,  inured  to  the  benefit  of  the  cestui 
que  trust,  L.  N.  B.  Battle. 

6.  That  the  latter's  interest  in  said  property  was  not  a 
pure  unmixed  trust,  that  could  be  sold  under  a  fi.  fa.,  and 
hence  said  purchasers  by  said  purchase  acquired  nothing. 

7.  That  said  Battle's  interest  in  said  property  being  cer- 
tainly worth  what  it  was  sold  for,  less  the  amount  of  the 
debt  secured  to  the  Mcllwaines,  the  judgment  is  to  be  cred- 
ited as  of  April  21,  1874,  with  $10,967.70,  less  the  secured 
debt  due  the  Mcllwaines,  and  $331.50  costs,  with  the  interest 
of  course  added  to  Mcllwaine's  debt. 

8.  That  the  said  L.  N.  B.  Battle  is  not  entitled  to  credit  of 
$1,000,  on  account  of  cotton  shipped  the  Mcllwaines,  as  the 
evidence  shows  that  this  cotton  was  applied  elsewhere  than 
in  discharge  of  said  secured  indebtedness. 

9.  That  the  said  W.  H.  Arrington  and  L.  F.  Battle  had 
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constructive  notice  of  the  trust  existing  in  the  bands  of  the 
Mcllwaines  sufficient  to  put  them  on  inquiry. 

10.  That  the  following  is  a  more  exact  statement,  show- 
ing what  credit  ought  to  be  applied  to  said  judgment 
described  in  the  complaint  (this  aside  from  the  discharge  on 
account  of  the  deed  of  relase  above  mentioned): 

Property  was  sold  April  21,  1874,  for  $10,967  08 

Ten  per  cent,  cash $1,096  77 

Deduct  costs  and  commissions 331  50 


$      765  27 

Int.  to  January  1,  1875 31  88 

Ninety  percent,  deferred  payment  due 

January  1,  1875 9,870  93 


$10,668  08 
Amount  received  by  W.  H.  Arrington,  5,334  04 

Amount  of  Mcllwaines*  debt,  August 

29,  1872 5,280  00 

Interest  to  January  1,  1875 789  2.'i 

Making j 6,019  25 

One-half  paid  by  W.  H.  Arrington ...     3,009  62 
Leaving    a   difference    between    the 

amount  paid  by  W.  H.  Arrington 

and  the  amount  he  received  of $2,324  42 

which,  it  is  respectfully  submitted,  should  be  aj^pli^d  to  the 
discharge  of  the  judgment  described  in  the  complaint,  so  far 
.as  it  will  go,  and  this  as  of  January  1,  1875.  The  said  W. 
H.  Arrington  could  have  applied  this  amount  to  the  ^id 
judgment,  and  equity  will  consider  it  so  applied. 

Judgment  will  fix  the  undisputed  rights  of  Mrs.  Nancy 
Bunn,  J.  P.  Arrington,  executor,  and  Spier  Whitaker,  trustee. 

All  of  which  is  most  respectfully  submitted. 
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The  defendants,  other  than  W.  H.  Arrington  and  his 
assignees,  filed  twelve  exceptions  to  the  report,  of  which  all 
but  that  numbered  2  were  overruled,  and  that  alone  sus- 
tained, while  the  plaintiff  Pattie  D.  B.  filed  thirteen,  whereof 
those  numbered  1,  3,  4,  6,  7, 9, 10, 11  and  12  were  sustained, 
and  those  numbered  2,  5,  8  and  13  were  overruled,  and 
judgment  having  been  entered,  which  was  subsequently 
modified,  the  defendants,  other  than  W.  H.  Arrington  and 
W.  H.  Morris  &  Sons,  appealed. 

Mr.  Spier  WhitakeVy  for  the  plaintiff. 
Mr.  E.  C.  Smith,  for  W.  H.  Arrington  and  W.  H.  Morris  & 
Sons;  Mr.  Jacob  BaWe,  for  the  other  defendants. 

Smith,  C.  J.  (after  stating  the  case).  The  referee  disal- 
lowed the  credit  of  §1,000,  claimed  upon  the  consignment 
of  cotton  to  the  Mcllwaines,  or  any  abatement  of  the  debt  by 
reason  of  the  deed  of  release  to  John  P.  Arrington  of  the 
judgment  lien  upon  his  land,  but  does  admit  a  deduction 
therefrom  to  the  amount  of  the  excess  received  on  the  sale 
of  the  land  of  L.  N.  B.  Battle,  the  principal  debtor,  over  the 
moneys  expended  in  obtaining  the  title  thereto. 

The  rulings  of  the  Court  disallow  any  abatement  of  the 
debt  for  these  causes,  and  charge  the  estates  of  both  sureties, 
in  s^didOy  with  the  whole  debt,  and  fix  the  executors  with 
personal  assets  to  the  amount  of  $3,500,  devised  under  the 
Rowland  mortgage. 

Without  a  minute  inquiry  into  the  terms  of  each  of  the 
exceptions  specifically,  the  appeal,  in  substance,  brings  up, 
for  review,  the  rulings  upon  points  mentioned,  and  to  such 
Tve  confine  our  attention. 

The  appellants  (and  in  using  the  term  we  do  not  include, 
in  considering  this  part  of  the  appeal,  the  said  W.  H.  Arring- 
ton and  his  assignees,  whose  interests  are  those  of  the  plain- 
tiff herein)  insist  as  follows: 
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1.  The  Court  erred  in  overruling  the  referee  in  disallow- 
ing the  credit  for  the  excess  received  in  disposing  of  the 
land  of  the  guardian,  obtained  from  the  Mcllwaines,  by 
which  the  referee  reduced  the  judgment  debt.  This  sum, 
it  is  said,  belonged  to  the  principal,  and  being  received  by 
the  husband,  while  entitled  to  reduce  into  possession,  and 
apply  to  his  own  use  the  wife's  choses  in  action,  must  be 
deemed  a  reduction  into  possession  and  discharge  of  so  much 
of  the  debt  as  if  a  direct  payment  had  been  made.  The 
facts  connected  with  this  exception  are  fully  set  out  in  the 
referee's  findings,  and  do  not  require  repetition.  Sections 
13  and  14,  and,  again,  sections  16  to  23  inclusive. 

Whatever  infirmities  may  exist  in  the  conveyance  from 
L.  N.   B.  Battle  to  the   Mcllwaines,  fr^m   the  fraudulent 
intent  of  the  former,  as  between  the  parties,  it  w^as  effectual, 
and  subject  to  the  condition  for  redemption  contained  in 
the  contemporaneous  senled  instrument  given  by  the  bar- 
gainees to  the  bargainor.     The  title  was  made  good  under 
the  execution  sale,  under  the  judgment  recovered  by  W.  W. 
Parker,  at  which   the  said   Mcllwaines  bought   whatever 
estate   remained   in    the  judgment    debtor,   and   took  the 
Sheriff's  deed  therefor,  at  the  instance  of  the  latter.     This, 
if  the  deed  was  fraudulent,  would  pass,  not  the  right  retained 
to  redeem,  but  the  full  legal  estate,  as  if  no  conveyance  had 
been  made.     But  it  would  still  be  held  by  the  purchasers, 
in  subordination  to  the  debtor's  right  of  redemption,  upon 
payment  of  the  additional  sum  tidvanced  to  secure  the  title 
at  the  request  of  Battle.  These  sums  constituted  the  incum- 
brance, the  removal  whereof  entitled  him  to  a  reconveyance. 
In  this  condition,  and  while  Battle  was  negotiating  to   raise 
the  requisite  amount,  which  one  William  Rich  agreed  to 
pay,  and  take  the  title  and  hold  it  as  a  security  therefor,  the 
said   Mcllwaines,  through  their  attorney  in  fact,  sold  and 
conveyed,  for  the  consideration  of  S0,280,  the  saitl  land  to 
fiaid    \V.   H.  Arrington  and   L.   F.   Battle,  this  sum    being 
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claimed  by  the  grantors  as  that  for  which  the  property  was 
held  as  a  security.  An  action  was  brought  by  the  said  pur- 
chasers against  Battle,  who  had  remained  in  possession,  to 
recover  the  same,  and  for  other  relief,  in  which,  by  consent, 
a  decree  of  sale  was  entered,  and,  pursuant  thereto,  the 
premises  were  put  up  for  sale  on  April  21, 1884,  and  brought 
the  sum  of  $10,967.70.  This  sum,  after  deducting  expenses 
of  the  suit  and  sale,  $331.50.  was  divided  between  the  plain- 
tiffs in  the  action.  The  appropriation  of  the  moiety  by  the 
said  W.  H.  Arrington  to  his  own  use  was  of  moneys  belong- 
ing to  the  principal  debtor,  Battle,  for  which,  in  equity,  the 
latter  was  entitled  to  a  credit,  and  therefore  must  be  regarded 
as  a  reduction  into  his  possession  of  so  much  of  the  chose 
in  action  as  if  directly  paid  by  him.  The  self-adjustment 
is  but  the  enforcement  of  an  equity  to  have  the  sum  thus 
received  applied  as  a  payment  upon  the  debt,  the  husband 
having  then  the  right  to  collect  it,  or  any  part  of  it,  and 
appropriate  the  sum  collected  to  his  own  use. 

We,  therefore,  reverse  the  ruling  of  the  Judge,  and  restore 
that  of  the  referee  in  respect  to  this  sum. 

2.  The  appellants  claim  afurther  reduction  of  the  judgment 
by  reason  of  the  deed  of  release  given  the  executor  and 
devisee,  John  P.  Arrington,  on  land  of  the  value  of  $4,000, 
and  an  exoneration  altogether  or  pro  tavto  of  the  remaining 
lands  liable  for  the  debt.     We  are  unable  to  give  either 
effect  to  the  act  of  exoneration,  as  demanded  by  the  appel- 
lants.    If  this  was  done  to  enable  the  devisee  to  make  sale 
of  the  land  unencumbered,  the  personal  liability  of  the  said 
John  P.  would  remain  to  account  for  the  funds  received 
therefor  in  an  apportionment  of  the  loss  among  the  different 
terre-tenants,  and  if  retainer!  itself  would  not  escape  the  obli- 
gation to  contribute.     The  rule  in  equity,  under  which  an* 
exemption  results  from  the  release  of  one  of  several  sureties 
to  the  same  obligation  to  the  other^s,  is  personal,  and  does 
not  prevail,  even  in  such  cases,  when  tliere  is  but  an  agree- 
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meDt  or  covenant  not  to  sue,  and  the  relinquishment  of  a 
right  to  proceed  against  one  of  several  tracts  of  land  with 
different  owners  is,  in  legal  operation,  but  an  agreement  to 
look  only  to  other  lands,  alike  subject  to  a  lien,  as  a  means 
of  satisfaction.  Dadhy  v.  Bland,  83  N.  C,  220,  and  cases 
cited. 

If  there  were  a  right  of  exoneration,  it  would  be  confined 
to  such  excesses  required  of  others,  over  and  nbove  the 
aliquot  portion  of  each— the  release  operating  only  as  would 
a  payment,  leaving  to  all  others  the  duty  of  contributing 
their  ratable  parts. 

But  the  judgment  here  attaches  to  the  entire  real  estate  of 
the  said  A.  H.  Arringtoii  as  a  unity,  and  the  .subdivision  into 
parts,  upon  a  partition  proceeding,  cannot  ini[)air  the  creditor's 
right  to  enforce  satisfactionoutof  anyof  its  parts,  as  that  right 
existed  in  the  testator's  life-time,  nor  can  it  impair  the  rightof 
the  respective  tenants  t<»  be  relieved  of  a  common  burden,  by 
causing  all  to  share  in  it,  a  right  unaffected  by  the  creditor's 
action,  in  subjecting  some  portion  to  the  entire  burden  in 
relief  of  the  residue.  The  contribution  is  the  consequence 
of  the  relations  of  tenants  who  have  made  partition,  which 
the  creditor  cannot  destroy  or  impair 

We,  therefore,  uphold  the  ruling  of  the  Court  which  susr 
tains  the  action  of  the  referee  in  refusing  any  abatement  of 
the  debt  on  this  account. 

3.  The  further  reduction  demanded  in  the  Mcllwaine 
debt,  for  the  proceeds  of  cotton  consigned,  above  the  debt 
incurred  for  supplies,  thereby  enlarging,  by  the  value  of  the 
excess  of  $1,000,  the  sum  with  which  the  judgment  should 
be  credited,  upon  the  resale  of  the  land,  cannot  be  allowed, 
for  the  reason  that  the  sum  went  into  the  hands  of  Battle 
as  his  homestead  exemption.  This  was  surrendered  to  him 
in  the  suit  to  recover  the  land,  and  never  having  been 
received  by  W.  H.  Arrington,  could  not  be  applied  to  a  pay- 
ment upon  the   judgment ;  for  if  it  ought  to  have  been 
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thns  collected  and  applied,  and  a  personal  liability  rests  upon 
him  for  the  loss,  it  is  not  money  received,  and  cannot  dimin- 
ish the  debt  as  if  in  fact  paid. 

These  embracing  the  substantial  matters  presented  in  the 
record,  we  do  not  find  it  needful  to  pursue  and  discuss  the 
exceptions  in  detail  outside  of  those  disposed  of,  and  in  general 
terms  deem  it  sufficient  to  say  that,  except  in  the  error  pointed 
out,  the  judgment  must  be  affirmed,  when  modified  in 
accordance  with  this  opinion. 

Upon  the  trial  of  this  issue,  the  record  of  proceedings  in 
said  Court    was  exhibited   in   evidence,   and   parol   proof 
oflFered. 

The  defendant  W.  H.  Arrington.  and  W.  H.  Morris  & 
Sons,  his  assignees,  asked  of  the  Court  the  following  instruc- 
tions, predicated  upon  the  evidence : 

**  1.  That  upon  the  whole  evidence  W.  H.  Arrington  did 
not  appear  either  personally  or  by  any  duly  constituted 
attorney  in  the  said  action  for  divorce,  and  therefore  the 
decree  pronounced  in  said  action  is  null  and  void. 

**2.  That  the  courts  of  Illinois  had  no  jurisdiction  of  this 
cause  of  action,  and  hence  the  decree  is  null  and  of  no  eff^ect 
in  North  Carolina. 

"3.  That  the  Courts  of  Illinois  had  no  jurisdiction  of  or 
overW.H.  Arrirg  on,  he  never  having  been  an  actual  resident 
of  said  State,  and  hence  the  decree  in  said  cause  is  void  and 
of  no  eff*ect  in  North  Carolina. 

"  4.  There  is  no  evidence  to  show  that  an  appearance  by 
attorney  gives  the  Court  jurisdiction  of  a  party  in  the  State 
of  Illinois,  and  therefore,  even  though  appearance  had  been 
made  by  attorney  in  said  Court  of  said  State,  unless  the 
statutes  of  said  State  regulating  said  appearance  had  been 
proven,  such  decree  cannot  be  sustained  under  our  law. 

"  5.  That  if  Mrs.  Arrington  went  to  Illinois  for  the  pur- 
pose of  obtaining  a  divorce  from  the  said  W.  H.  Arrington,. 
the  decree  granting  such  divorce  is  null  and  void. 
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"  6.  There  is  no  evidence  to  show  that  a  residence  of  one 
year  is  sufficient  to  obtain  a  divorce  in  Illinois,  for  that  the 
statutes  of  Illinois  regulating  the  length  of  residence  in  that 
State  requisite  to  render  competent  a  suit  for  divorce  in  the 
courts  of  that  State  have  not  been  proven  as  by  law 
required.*' 

The  presiding  Jddge  instructed  the  jury  as  follows  : 

"There  is  but  one  issue  or  question  submitted  to  you  to 
pass  upon  in  this  case,  and  that  is  whether  the  plaintiff  and 
the  defendant,  W.  H.  Arrington,  were  divorced  by  the 
decree  of  the  Court  in  Illinois,  which  has  been  read  to  you 
in  evidence.  You  see  there  was  a  decree  or  judgment  of 
that  Court,  granting  to  Mrs.  Arrington  a  divorce  from  her 
husband. 

"And  the  question  for  you  is  whether  that  judgment  is  of 
legal,  binding  effect  here.  If  it  is,  your  answer  should  be, 
'Yes* ;  if  it  is  not,  and  she  is  still  his  wife  by  the  laws  of  North 
Carolina,  you  should  answer  *No'. 

"  You  are  the  sole  arbitrators  of  the  fact,  but  your  judg- 
ment is  controlled  by  the  law,  and  it  is  incumbent  upon  me 
to  explain  to  you  the  principles  of  law  which  govern  this 
case,  and  they  are  not  difficult  nor  perplexing.  In  the  first 
place,  did  Mis.  Arrington  have  such  a  domicile  in  the  State 
of  Illinois,  at  the  time  the  suit  for  divorce  was  instituted,  as 
gav6  the  courts  of  that  State  jurisdiction  over  her  cause? 
Ordinarily,  the  domicile  of  the  husband  is  the  domicile  of 
the  wife,  and  the  authority  to  fix  that,  domicile  is  in  the  hus- 
band. But  there  are  cin'umstances  which  would  warrant 
the  wife  in  changing  her  domicile.  For  instance,  if  the  hus- 
band should,  by  cruel  or  barbarous  treatment,  endanger  her 
life,  or  should  offer  such  indignities  to  her  person  as  to 
render  her  condition  intolerable  and  her  life  burdensome,  in 
either  of  these  cases  the  wife  would  have  the  right  to  change 
her  domicile;  and  there  is  no  law  which  would  require  her 
to  remain  in  North  Carolina. 
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"  If  it  were  more  convenient  to  her  or  more  pleasant  to  her 
to  live  in  another  State  or  another  country,  she  would  have 
the  right  to  do  so.  Now,  apply  these  principles  which  I  have 
laid  down. 

"Did  the  husband,  W.  H.  Arrington, afford  to  his  wife  the 
home  which  he  ought  to  have  done  and  the  treatment  which 
is  due  from  husband  to*wife,  and  this  is,  at  the  least,  kind- 
ness, support,  protection  ;  or  did  he  treat  her  in  such  a  man- 
ner as  to  render  her  condition  intolerable  and  her  life  bur- 
densome ? 

"  If  he  treated  her  with  kindness,  and  afforded  her  the 
support  and  protection  which  he  ought  to  have  done,  and 
was  unwilling  for  her  to  change  her  domicile,  she  would 
have  no  right  to  leave  him.  But  if  he  treated  her  with  such 
indignities,  or  acted  in  either  of  those  ways  which  I  have 
cited  to  you  as  affording  her  just  cause  for  leaving  him,  she 
had  a  right  to  leave  him  and  to  select  her  own  place  of  resi- 
dence, either  in  this  State,  in  Illinois,  or  anywhere  else.  If 
she  left  him  without  cause,  and  went  to  Illinois,  not  with  the 
bona  fide  intention  of  living  there,  but  simply  for  the  purpose 
of  obtaining,  through  the  courts  of  that  State,  a  divorce  from 
her  husband,  it  would  be  a  fraud  upon  the  jurisdiction  of 
the  courts  of  that  State,  even  if  she  remained  there  for  one 
year,  as  required  by  the  statutes  of  Illinois,  before  bringing 
her  action  for  divorce ;  and  if,  after  considering  the  evidence 
which  has  been  submitted  to  you,  and  the  instructions  which 
I  am  now  giving  you,  you  come  to  the  conclusion  that  she 
had  no  just  cause  for  this  step,  and  was  not  acting  in  good 
faith,  as  I  have  described,  then  you  should  answer,  ^  No ;' 
i.  e.y  thev  were  not  divorced. 

"  But  if  she  had  good  cause  to  leave  him  for  any  of  the 
reasons  I  have  given  you,  and  did  go  to  Illinois  with  the 
bona  fide  intention  of  residing  there,  even  though  she  intended 
to  sue  for  a  divorce,  and  remained  there  a  year,  she  had  the 
right  to  bring  her  suit  for  divorce  against  him  there,  and  if 


510  IN  THE  SUPREME  COURT. 

Ahrington  v,  Arrington. 

he  appeared  there  in  person  or  by  authorized  counsel,  and 
so  recognized  the  jurisdiction  of  the  court  over  him,  he  is 
bound  by  its  decrees,  and  you  will  answer,  *  Yes;'  t.  c,  they 
were  divorced  by  the  decree  of  the  Circuit  Court  of  Sanga- 
mon County,  Illinois. 

"  Now,  if  you  have  come  to  the  conclusion  that  she  did 
have  cause  to  leave  her  husband,  and  went  to  Illinois  with 
the  bona  fide  intention  of  remaining  there,  I  instruct  you 
that  the  letter  of  defendant  of  August  5,  1880,  to  Clinton  L 
Conkling,  attorney,  gave  him  (Conkling)  full  authority  to 
enter  an  appearance ;  and  as  he  did  enter  an  appearance  in 
the  month  of  August,  the  Court  of  Illinois  thereb}^  acquired 
jurisdiction  over  him,  which  it  could  not  have  done  by  per- 
sonal service  in  North  Carolina,  nor  by  publication,  and  you 
will  answer,  *  Yes.' 

"  But  if  you  find  that  she  had  no  cause  to  leave  her  hus- 
band, and  did  not  go  to  Illinois  with  the  bona  fide  intention 
of  remaining  there,  but  simply  to  stay  there  long  enough  to 
enable  her  to  bring  her  suit  for  divorce,  the  Court  had  no 
jurisdiction,  and  you  will  answer,  *No.'" 

Defendants  excepted  to  the  refusal  to  give  the  special 
instruction  as  asked,  and  to  the  instruction  as  given. 

The  jury  responded  to  the  issue,  "Yes." 

The  sum  to  be  paid  being  ascertained,  w'e  are  next  to 
inquire  whether  it  belongs  to  the  plaintiff  or  is  subject  to  the 
disposal  of  her  husband  or  his  assignees,  and  this  depends 
upon  the  efficacy  of  the  decree  of  divorce  a  vinculo  obtained 
by  her  in  the  proceeding  instituted  in  Sangamon  Circuit 
Court,  sitting  in  Chancery,  in  the  State  of  Illinois,  against  him 
for  that  purpose  in  dissolving  the  bonds  of  matrimony  and 
reinstating  her  in  the  possession  of  all  her  property  rights 
as  bl  feme-sole.  Upon  an  issue  framed  to  raise  the  question, 
.and  under  instructions  of  the  Court,  the  jury  responded  in 
the  affirmative. 


FEBRUARY  TERM,  1889.  511 

Arbino'ton  v.  Arrinqton. 

In  our  opinion,  the  directions  given  to  the  jury  in  passing 
upon  the  issue  properly  presented  the  matter,  and  the  law 
bearing  upon  it,  for  an  intelligent  rendering  of  the  verdict. 
The  bona  fides  in  the  act  of  removal  was  made  an  e-sential 
element  in  giving  the  jurisdiction  invoked  in  a  decree  of 
separation  that  puts  an  end  to  the  marriage  relation. 

We  sustain  also  the  instruction  that  the  communication 
to  the  attorney  in  Illinois,  dated  on  August  5,  1880,  conveys 
an  authority  to  him  to  appear  in  the  cause  for  her  husband, 
and  warranted  his  action  in  the  premises.  In  it  he  uses 
these  words:  "  I  write  to  employ  you  as  my  attorney  in  the 
suit  of  myself  and  wife,  which  is  now  pending  here  and  in 
yotir  Court,  I  herewith  enclose  you  ten  dollars  for  advice 
and  retaining  fee  in  the  case."  It  is  true,  in  the  concluding 
part  of  the  letter,  after  detailing  his  domestic  troubles,  he 
adds:  "  If  it  should  be  necessary  that  I  should  fight  the  case, 
then  I  am  willing  to  pay  you  a  liberal  fee  to  appear  for  me. 
Please  answer  at  once,  and  write  me  what  you  will  charge 
me  to  appear  in  the  case,  or  what  you  will  charge  me  to 
guarantee  me  my  success  in  the  case  and  possession  of  my 
children." 

This  indicates  some  misgiving  as  to  what  course  should  be 
pursued,  but  does  not  recall  the  previous  employment. 

When  depositions  in  the  cause  were  to  be  taken  for  the 
plaintiff,  interrogatories  on  her  behalf  w^ere  sent  out  with 
the  dedimus  proteataJtem  to  one  Harper,  as  commissioner,  in 
Nash  County,  to  which  were  added  cross-inierrogatories, 
signed  Clinton  L.  Conkling,  attorney  for  defendant,  and 
wth  this  endorsement,  "Filed  September  6,  A.  D.  1880. 
James  A.  Winston,  Clerk." 

The  commission  was  executed,  the  depositions  taken,  and 
direct  and  cross  interrogatories  answered,  and  return  made 
to  the  Court. 

Again,  the  record  contained  this  entry,  made  on  October 
4, 1880,  a  term  day  of  said  Court : 
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"Pattie  ARUiNCiTON,  CoMplaiiianty 

V. 

William  H.  Arrincjton,  Defendant 


hancery : 

For  Divorce. 


Now,  at  this  day,  come  the  parties  hereto,  by  their  solicit- 
ors, and  the  complainant,  by  her  solicitor,  moves  the  Court 
that  defendant  be  required  to  file  his  answer  to  the  bill  of 
complaint,  whereupon,  the  defendant,  by,  his  solicitor,  C.  L 
Conkling,  moves  that  the  time  for  filing  defendant's  answer 
be  extended  to  the  4th  day  of  November  next,  which  is 
allowed,  and  it  was  thereupon  ordered  that  the  said  defend- 
ant file  his  answer  to  said  bill  by  said  4th  day  of  Novem- 
ber." 

Subsequently,  application  to  withdraw  the  ai)pearaiice 
was  made  and  refused,  and  the  cause  proceeded,  without 
further  interference  from  defendant's  counsel,  to  a  final 
determination. 

The  understood  and  exercised  power  to  inter|KJse  thus 
introduces  the  defendant  into  the  action,  and  the  Court,  thus 
having  jurisdiction  of  the  subject-matter  and  of  the  parties, 
may  proceed  to  final  judgment,  and  it  becomes  binding  and 
conclusive  on  both,  as  a  dissolution  of  the  relation.  We  are 
not  disposed  to  concede  thi^  effect  to  a  proceeding  wholly 
ex'parte^  and  wherein  no  personal  service  of  process  is  made 
on  the  defendant,  and  he  is  brought  in  by  publication  under 
the  local  law  of  the  State,  as  is  strenuously,  but  unnecessa- 
rily, pressed  in  argument,  though  in  direct  conflict  with  the 
case  of  Irby  v.  Wtlsofiy  1  D.  &  B.  Eq.,  568,  a  decision  which 
has  not  been  disturbed  since  its  rendition,  in  1837,  by  the 
eminent  Judge  who  then  constituted  one  of  the  Court,  as  to 
the  extra-territorial  effect  of  such  a  decree  upon  a  non-resi- 
dent defendant.  There  are  cases,  and  some  are  cited  in  the 
brief  of  the  plaintiff's  counsel,  to  the  effect  that  an  ex-parU 
decree  of  divorce,  obtained  by  one  who  has  a  domicile  in 
the  State  in  which  the  Court  is  held  that  grants  it,  operates 
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as  a  change  of  the  status  of  the  phiintiff,  and  itseflBcacy  pre- 
vails everywhere.  Such  is  the  ruling  in  Ditson  v.  Diison,  4. 
R.  I.,  87,  based  on  Art.  IV,  sec.  1,  of  the  Constitution  of  the 
United  States.  Such  is  declared  to  be  the  result  where  the 
husband  resided  in  Connecticut  with  his  wife,  deserted  her^ 
and  left  the  State,  and  she  obtained  divorce  in  one  of  its 
courts.     Hall  v.  HvU,  2  Stroth.,  S.  C,  174. 

Such  a  proceeding  is  recognized  as  valid  in  the  State  grant- 
ing it,  because  authorized  by  its  laws,  as  well  as  to  the  mar- 
riage rehition  as  to  rights  of  property,  growing  out  of  the 
relations,  situated  within  its  jurisdiction.  Harrison  v.  Har- 
rison, 19  Ala.,  499. 

There  are  admitted  difficulties  in  reconciling  the  rulings 
which  determine  the  status  of  a  resident  plaintiff,  without 
determining,  at  the  same  time,  that  of  the  non-resident 
defendant,  where  the  relation  subsists  between  the  two,  and 
what  disunites  the  one  fails  to  disunite  the  other ;  and,  on 
the  other  hand,  to  take  from  one  who  has  never  been  served 
with  personal  process,  by  a  foreign  judgment,  not  only  per- 
sonal, but  property  rights,  possessed  beyond  the  jurisdictional 
limits.    These  difficulties  may  be  removed  by  harmonious 
and  consistent  legislation,  which  they  seem  to  invite.    But 
our  province  is  to  interpret,  not  to  make,  the  law,  and  we 
must  abide  by  that  of  our  own  State.     The  case  most  relied 
on,  or  at  least  most  largely  quoted  from,  in  the  brief  therein, 
Cheever  v.  Wilson,  9  Wall.,  108,  does  not  sustain  the  conten- 
tion of  counsel.     The  husband,  who,  with  his  wife,  resided 
in  Washington  City,  on  her  removal  to  Indiana,  and  insti- 
tuting the  suit  against  him  for  divorce,  both  put  in  his  answer 
thereto  and  filed  a  bill  against  her,  to  which  she  appeared 
ivithout  process.    The  controversy  was  as  to  the  residence  of 
the  wife,  and  the  acquirement  of  jurisdiction  in  the  Circuit 
Court  of  Indiana. 

The  present  case  has  peculiar  features  in  its  claims  for 
recognition  in  this  State.  The  marriage  contract  was  entered 
102—33 
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into  here,  and  the  facts  alleged,  which  form  the  grounds  of 
the  divorce,  occurred  here,  and  are  insufficient  to  warrant  a 
disruption  of  the  marriage  tie,  and  are  cause  for  a  separation 
only.  They  are  adjudged  sufficient  in  Illinois,  whose  Court 
takes  cognizance  of  the  complaint  and  decrees  a  dissolution. 
Could  the  Court  of  this  State,  were  the  defendant  not  a  party, 
permit  the  rights  of  proi)erty  in  the  wife's  estate  to  be  divested 
and  taken  from  him?  Would  it  not  be,  intended  or  not,  an 
evasion  and  fraud  upon  our  law  to  allow  to  the  decree  such 
an  o[)eration  ?  We  should  be  slow  to  recognize  such  a 
result.  But  the  point  does  not  arise,  though  discussed  in  a 
'contingent  aspect  of  the  case  for  the  plaintiff,  since  the  ilefend- 
ant,  by  the  act  of  his  counsel  and  under  his  authority,  has 
become  a  voluntary  party  to  the  action,  and  submitted  to  the 
jurisdiction  of  the  Court  in  the  premises,  so  that  he  must 
abide  by  the  consequences. 

The  plaintiff,  ceasing  to  be  the  wife,  is  to  be  reinstated  to 
the  right  of  all  her  choses  in  action,  not  reduced  to  posses- 
sion by  her  husband,  before  the  entering  up  the  decree  of 
separation.     This  is  the  settled  law  upon  the  subject. 

In  Slave  v.  Peace,  8  Conn.,  541,  the  effect  of  a  legislative 
divorce  upon  rights  of  property,  arising  out  of  marriage  in 
extinguishing  it,  was  earnestly  contested  as  a  violation  of 
the  contract,  under  the  P^ederal  Constitution,  but  it  was  sus- 
tained and  put  upon  the  same  fooling  as  a  judicial  divorce, 
and  such  is  now  the  declared  law  in  reference  to  each  mode 
of  separation  a  vinculo  motrimonii.  1  Bishop  Mar.  and  Div., 
section  693. 

**  Personal  choses  in  action  which  belong  to  the  wife, 
reduced  into  possession  by  the  husband,  in  the  words  of  a 
recent  author,  remain  his,  but  as  to  rights  dependent  on 
marriage,  and  not  actually  vested,  a  full  divorce  or  the 
legal  annihilation  ends  them."  Schouler's  Dom.  ReL,  §  221, 
and  authorities  cited  in  the  notes. 
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The  rule  is  supplemented  by  our  act  of  1871-72  (7'/i6  Code, 
S  1843),  which  puts  an  end  to  an  estate  in  doweror  by  curtesy, 
a  claim  to  the  year's  provisions  or  distributive  share  in  the 
estate  of  either,  the  right  to  administer,  and  "  every  right 
and  estate  in  the  real  or  personal  estate  of  the  other  party, 
which,  by  settlement  before  or  after  marriage,  was  settled 
upon  such  party  in  consideration  of  the  marriage  only." 

The  judgment  will  be  thus  modified  and  affirmed. 

Modified  and  affirmed. 


J.  W.  WINFREE  V.  E.  G.  BAGLEY. 

Summons,  service  by  Publication — AUachTrunt — The  Code, 

§§218  (3)  and  3705  (G). 

1.  A  chose  in  action  'ib  property,  and  embraced  in  the  terms  of  ^218  (3) 

of  The  Code,  providing  for  service  by  publication,  *'when  the 
defendant  is  not  a  resident  of  this  State,  but  has  property 
therein,'"  &c. 

2.  In  an  action  for  unli(iuidated  damages  no  attachment  can  issue,  and 

constructive  service,  by  publication,  in  such' action,  is  insufficient 
for  any  purpose. 

This  was  a  motion  to  dismiss,  heard  before  Philips,  /,  at 
June  Term,  1887,  of  the  Superior  Court  of  Guilford  County. 

The  action  was  for  libel,  and  the  defendant  being  a  non- 
resident, publication  of  the  summons  was  made.  The  affi- 
davit upon  which  the  order  was  made  stated  that  the  plain- 
tiff was  a  resident  of  North  Carolina,  tliat  the  defendant  had 
property  within  the  State,  and  was  in  other  respects  regular. 
The  defendant  entered  a  special  appearance  for  the  purpose 


1 


516  IN  THE  SUPREME  COURT. 


WiNFREE  v.    BaOLEY. 

of  making  this  motion  to  di^mi^s,  and  filed  an  aflidavit,  in 
which  lie  stated  that  he  had  no  property  within  this  State. 
He  admitted  that  the  plaintiff  owed  to  him  a  bond  for 
$1,000,  dated  April  24,  1SS2,  and  payable  on  demand.  His 
contention  is,  "  that  said  bond  is  not  such  property  within 
the  State  of  North  Carolina,  within  the  provision  of  the 
Statute  {The  Code,  §218,  subdiv.  3),  in  order  to  give  the 
courts  of  this  State  jurisdiction  to  hear  and  determine 
actions  against  a  non-resident,  and,  if  within  the  provision  of 
said  statute,  he  is  further  advised,  and  so  charges,  that  the 
sftrae  is  unconstitutional  and  void." 

His  Honor  denied  the  motion,  and  the  defendant  appealed. 

Mr.  J.  T.  Moreheadj  for  the  plaintiff. 
Mr.  J.  A.  Barringer  for  the  defendant. 

Shepherd,  J.  (after  stating  the  facts).  Ttie  Code,  sec.  218, 
subdiv.  3,  provides  that  service,  by  publication,  may  be 
made  "where  he  (the  defendant)  is  not  a  resident  of  this  State, 
but  has  property  therein,  and  the  Court  has  jurisdiction  of 
the  subject  of  the  action."  The  defendant  contends  that  the 
bond  mentioned  in  the  aflBdavit  is  not  "property"  within 
the  meaning  of  the  above  section.  The  cases  cited  by  him 
involved  the  construction  of  the  word  "  property  "  when 
made  in  wills,  and  have  no  application  to  the  construction  of 
the  word  as  used  in  The  Code.  Section  3765,  subdiv.  6,  pro- 
vides that  the  word  property,  when  used  in  statutes,  shall 
"  include  all  property,  both  real  and  personal."  So  there 
can  be  no  question  that  a  chose  in  action  is  embraced  in  sec 
218. 

But  there  is  another  objection,  which  we  think  is  fatal  to 
the  plaintiff,  unless  personal  service  can  be  made  on  the 
defendant.  No  attachment  has  been  issued  in  this  action, 
and  none  can  issue,  because  it  is  for  unliquidated  damages. 
Price  V.  Cox,  83  N.  C,  261 ;  Wilson  v.  Mfg.  Co.,  88  N.  C,  5. 
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There  being  no  attachment,  and  the  suit  being  merely  in 
personam,  constructive  service  in  this  form,  upon  a  non-resi- 
dent, is  insufficient  for  any  purpose.  Justice  Field,  in  deliv- 
ering the  opinion  in  the  case  of  Pennoyer  v.  Neffy95  II.  S.,  714, 
says:  "  The  want  of  authority  of  the  tribunals  of  a  State  to 
adjudicate  upon  the  obligation  of  non-residents,  where  they 
have  no  property  within  its  limits,  is  not  denied  by  the 
Court  below,  but  the  position  is  announced  that,  when  they 
have  property  within  the  State,  it  is  immaterial  whether  the 
property  is  in  tlie  first  instance  brought  under  tlie  control 
of  the  Court,  by  attachment  or  some  other  equivalent  act,  and 
afterwards  applied  by  its  judgment  to  the  satisfaction  of 
demands  against  its  owner,  or  such  demands  be  first  estab- 
lished in  a  personal  action,  and  the  property  of  the  non- 
resident be  afterwards  seized  and  sold  on  execution.  But 
the  answer  to  this  position  has  already  been  given  in  the 
statement,  that  tbe  jurisdiction  of  the  Court,  to  inquire  into 
and  determine  his  obligations  at  all,  is  only  incidental  to  its 
jurisdiction  over  the  property.  Its  jurisdiction  in  that 
respect  cannot  be  made  to  depend  upon  the  facts  to  be  ascer- 
tained after  it  has  tried  the  cause  and  rendered  the  judg- 
ment. *  *  *  Even  if  the  positions  announced  were  con- 
fined to  cases  where  the  non-resident  defendant  possessed 
property  in  the  State  at  the  commencement  of  the  action,  it 
would  still  make  the  validity  of  the  proceedings  and  judg- 
ment depend  upon  the  question  whether,  before  the  levy  of 
the  execution,  the  defendant  had  or  had  not  disposed  of  the 
property.  If,  before  the  levy,  the  property  should  be  sold, 
then,  according  to  this  position,  the  judgment  would  not  be 
binding.  This  doctrine  would  introduce  a  new  element  of 
uncertainty  in  judicial  proceedings.  The  contrary  is  the 
law.  The  validity  of  every  judgment  depends  U[)on  the 
jurisdiction  of  the  Court  before  it  is  rendered,  not  upon 
what  may  occur  subsequently." 
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To  this  reasoning  it  has  been  said,  that  each  State  has  the 
right  to  regulate  its  own  proceedings,  so  far  as  to  bind  the 
property  of  the  debtor  within  its  territory,  and  that  there  is 
no  mode  of  directly  reviewing  or  impeaching  the  judgment 
in  the  State  where  it  is  rendered.  The  force  of  this  is  admit- 
ted by  the  learned  Justice,  but  he  says,  "  that  since  the  adop- 
tion of  the  fourteenth  amendment  to  the  Federal  Constitu- 
tion, the  validity  of  such  judgments  may  be  directly  ques- 
tio7iedy  and  their  enforcement  in  the  State  resisted,  on  the 
ground  that  proceedings  in  a  Court  of  justice  to  determine 
the  personal  rights  and  obligations  of  parties,  over  whom 
that  Court  has  no  juriediction,  do  not  constitute  due  process 
of  law,  *  *  *  except  in  cases  affecting  the  personal 
status  of  the  plaintiff,  and  in  cases  in  which  that  mode  of 
service  may  be  considered  to  have  been  assented  to  in 
advance,  as  hereinafter  mentioned.  The  substituted  service 
of  process  by  publication  allowed  by  the  laws  of  Oregon 
(w^iich  is  the  same  as  in  Nortli  Carolina),  and  by  similar 
laws  in  other  States,  where  actions  are  brought  against  non- 
residents, is  effectual  only  where,  in  connection  with  process 
against  the  person  for  commencing  the  action,  property  in 
the  State  is  brought  under  the  control  of  the  Qmrt,  and  subjectto 
its  disposition  by  process  adopted  for  that  purpose,  or  where 
the  judgment  is  sought  as  a  means  of  reaching  such  property 
or  affecting  some  interest  therein." 

This  decision,  which  we  are  constrained  to  follow,  is  so  con- 
trary to  the  general  view,  as  to  the  right  of  a  State  to  regu- 
late its  own  process  in  subjecting  the  property  of  non-resident 
debtors  within  its  limits,  that  we  have  thought  it  proper  to 
quote  largely  from  the  opinion,  in  order  that  it  may  be  seen 
upon  what  ground  the  restriction  is  based. 

For  tlie  above  reasons,  the  Court  below  should  declare  that 
there  has  been  no  service  on  the  defendant,  and  that  he  is 
not  required  to  answer.  As  the  defendant's  motion  was 
simply  to  dismiss  the  action,  and  there  has  been  no  disemi' 
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Hnuance,  his  Honor  was  correct  in  his  ruling,  as  the  Court 
had  jurisdiction  of  the  subject-matter,  and  the  plaintiff  may 
be  able  to  make  personal  service  in  the  State ;  we  have 
deemed  it  our  duty,  however,  to  declare  that  as  yet  there  has 
not  been  due  and  proper  service,  in  order  that  the  Court 
below  may  proceed  advisedly. 

No  error.  Affirmed. 


WILLIAM  EDWARDS  v.  JOHN  DICKINSON. 

Deeds —  Unregistered —  Waiver  of  Tort — Damages. 

1,  An  unregistered  deed  vests  an  inchoate  legal  estate^  deficient  only  in 

the  want  of  registration,  under  our  statute,  and  when  tor- 
tiously  destroyed  by  the  bargainor  after  delivery,  he  will  be 
decreed,  in  a  proper  action,  lo  execute  another  deed  for  purpose 
of  registration. 

2.  Where  the  plaintiff,  the  bargainee  in  an  unregistered  deed  from  his 

father-in-law,  comraittf  d  it  to  the  latter  to  be  kept  for  him  dur- 
ing his  absence  from  home,  and  the  father-in-law  wrongfully 
destroyed  the  deed  and  executed  another  to  his  daughter,  plain- 
tiff's wife,  and  the  plaintiff,  instead  of  bringing  an  action  to  have 
the  latter  deed  cancelled  and  another  deed  executed  to  him  to  b© 
registered,  sued  the  bargainor  for  the  value  of  the  land:  Held,  (1) 
that  there  being  no  express  promise  to  repay  the  purchase  money, 
none  was  implied,  and  plaintiff  was  not  entitled  to  recover  the 
value  of  the  land;  but  (2)  that  his  action  would  lie  tor  the  spolia- 
tion of  his  deed,  for  such  damages  as  plaintiff  would  suffer  in 
regaining  the  land  and  securing  a  restoration  of  the  deed. 

Civil  action,  heard  before  PhilipHy  J.,  at  Spring  Term, 
1889,  of  the  Superior  Court  of  Alleghany. 

The  plaintiff",  on  the  3d  day  of  August,  1888,  sued  out  of  the 
office  of  the  Clerk  of  the  Superior  Court  of  Alleghany,  a  sum- 
mons against  the  defendant,  and  simultaneously  a  warrant  of 
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attachraent  against  his  estate,  he  being  a  non-resident,  and, 
to  complete  the  service,  obtained  an  order  of  publication, 
which  was  accordingly  executed. 

AtSpring  Term,  1889,  the  defendant's  counsel,  A.  E.  Helton 
and  Cieorge  W.  Brown,  entered  for  him  a  special  appearance 
and  moved  to  dismiss  the  action,  for  the  reason  that  notice  of 
attachment  had  not  been  given,  as  directed  by  law,  which 
was  denied  ;  and  thereupon  they  entered  a  general  appear- 
ance for  him. 

The  comj)laint  filed,  the  demurrer  thereto,  and  the  nihng 
of  the  Court  upon  the  issue  thus  made,  and  the  judgment 
rendered,  from  which  the  defendant  takes  an  appeal,  areas 
follows  : 

Plaintiff  complains  and  alleges  : 

"  1.  That  on  tlie  23d  of  January,  1873,  he  purchased  of  the 
defendant  a  valuable  tract  of  land,  lying  in  our  said  county 
of  Alleghany,  on  Little  River,  adjoining  the  lands  of  Mor- 
gan Edwards,  Solomon  Fender  and  others,  being  the  lands 
whereon  plaintiff  now  lives  ;  the  defendant  at  the  time  exe- 
cuted and  delivered  to  [)laintiff  his  several  good  and  suffi- 
cient deeds  for  s«id  huid.s,  and  j>laintifi*  paid  to  defc^ndant 
the  price  in  full  for  the  same,  to-wit:  thirty-two  hundred 
dollars. 

"2.  That  [)laintiff  took  possession  of  said  deetls,  but  failed 
at  the  time  to  register  the  same,  and  kept  them  in  his  own 
possession  until  about  the  winter  of  1874  or  1875;  when 
about  starting  to  the  West,  where  he  expected  to  remain 
some  time,  he  deposited  said  unregistered  deeds  with  defend- 
ant, who  is  his  father-in-law,  and  in  whom  plaintifl*  had  entire 
confidence,  for  safe-keeping,  and  did  not  doubt  said  deeds 
would  be  returned  when  called  for. 

*'  3.  That  after  plaintiff  returned  from  the  West  he  sent  to 
defendant,  askintj  him  to  return  said  deeds,  but  on  some 
l)retence  he  declined  to  do  so ;  and  about  the  "JSd  of  March, 
1885,  plaintiff  went  to  defendant  and  demanded   the  said 
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deeds,  when  he  (the  defendant)  peremptorily  refused  to  give 
them  to  plaintiff:  and  soon  thereafter  plaintiff  discovered 
that  the  defendant  had,  at  some  lime  while  they  were  in  his 
possession,  mutilated  and  destroyed  said  deeds,  and  had 
conveyed  said  land  in  fee  to  the  wife  of  the  plaintiff,  who  is 
defendant's  daughter,  and  intending  thereby  to  advance  her 
out  of  his  estate;  and  by  this  act  of  defendant  he  has  ren- 
dered himself  whollv  unable  to  surrender  said  deeds  to 
plaintiff,  or  to  reconvey  said  land  to  him,  thereby  becoming 
indebted  to  plaintiff  for  the  value  of  said  lan<l,  which,  after 
deducting  all  just  credits  to  which  the  defe  idant  is  enti- 
tled, amounts  to  twenty-five  hundred  dollars  and  interest 
thereon. 

"  4.  That  plaintiff  is  a  resident  and  citizen  of  our  said 
county  and  State,  and  the  defendant,  for  his  whole  life,  has 
been,  and  now  is,  a  citizen  of  Virginia. 
"Plaintiff,  therefore,  demands  judgment: 
"  (1.)  For  twenty-five  bund  red  dollars  and  interest  thereon 
from  December,  1873. 

"(2.)  For  such  other  and  further  relief  as  the  nature  and 
justice  of  plaintiff's  case  demands ;  and  for  costs." 

The  defendant  moved  to  dismiss  the  proceeding,  on  the 
ground  that  the  notice  had  not  been  given  according  to  law, 
and,  upon  the  Court's  overruling  his  motion,  the  defendant 
filed  a  demurrer,  as  follows : 

"1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  shows  that  the  title  of 
the  lands  is  still  in  the  plaintiff,  and  at  the  time  the  defend- 
ant executed  the  deed  to  plaintiff  ^s  wife  the  defendant  had 
no  title  to  the  land«,  and  could  not  divest  the  plaintiff's  title 
by  such  conveyance. 

**  2.  That  the  [)laintiff  cannot  recover  damages  for  the 
value  of  the  lands,  based  upon  a  destruction  or  mutilation  of 
plaintiff's  title  deed,  but  plaintiff  has  his  remedy  to  have  the 
same  sustained. 
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"  3.  That  on  the  plaintiff 's  own  showing  he  has  title  to  said 
lands,  and  cannot  be  divested  by  the  defendant  without  con- 
sent of  plaintiff. 

"  Wherefore,  defendant  demands  judgment,  that  the  action 
be  dismissed  and  the  motion  of  attachment  set  aside,  and 
for  costs." 

This  cause  coming  on  to  be  heard  upon  demurrer  to  plain- 
tiff's complaint,  and  the  same  being  heard  upon  argument 
of  counsel,  and  the  whole  matter  being  considered  by  the 
Court : 

It  is  adjudged  and  declared  by  the  Court,  that  the  said 
demurrer  be,  and  is  hereby,  overruled  at  the  cost  of  the 
defendant. 

It  is  further  adjudged,  that  the  defendant  have  leave  ta 
answer. 

Mr,  C.  M.  Bmheey  for  the  {)laintiff. 
Mr.  A.  E.  liolton,  for  the  defendant. 

Smith,  C.  J.  The  probate  and  registration  of  a  deed  con- 
veying land  lis  a  substitute,  dispensing  with  the  old  form  of 
livery  of  seizin  (The  Code,  §  1245),  have  been  so  far  deemed 
necessary  to  its  efficacy  in  transferring  the  estate,  that,  if 
before  such  registration,  it  be  surrendered  and  cancelled,  the 
title  will  remain  undisturbed  in  the  maker,  when  no  inter- 
vening rights  of  others  have  been  acquired  to  be  affected 
therel)y.  This  is  held  in  Hare  v.  Jemigan,  76  N.  C,  471, 
and  many  other  cases  cited  in  the  argument  of  counsel 
down  to  that  of  Southerland  v.  Hunter^  93  N.  C,  310.  In  the 
latter  case,  it  is  said  that  registration  is  now  held  to  be  *'  an 
inseparable  incident  to  the  efficacy  of  the  deed  itself." 

Yet  an  unregistered  deed  is  not  wholly  inoperative  as  a 
conveyance  of  real  property,  possessing  only  the  force  of  an 
executory  contract  to  convey.  It  is  more  than  an  equity- 
It  is  an  incomplete  conveyance  of  the  land,  lacking  registra- 
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tion  only  to  make  it  perfect ;  and,  when  registered,  relating 
back  to  the  time  of  execution  and  passing  the  estate  from 
that  period. 

It  is  recognized  as  so  far  an  executed  instrument,  acting 
upon  the  title,  that  when  delivered,  if  lost  before  registration, 
it  will  be  set  up  in  equity  and  another  conveyance  decreed, 
whether  it  was  made  upon  a  valuable  consideration  or  not, 
against  the  vendor  or  his  devisees  or  heirs-at-law.  Hodges  v. 
Hodges,  2  D.  &  B.  Eq.,  72 ;  Plummer  v.  Baskerville,  1  Ired. 
Eq.,  252. 

And  this  in  behalf  of  a  purchaser  from  the  vendee. 
McCain  v.  Hill,  2  Ired.  Eq.,  176. 

It  may  be  sold  under  execution  independently  of  the  act 
subjecting  trust  estates  to  levy  and  sale.  Morns  v.  Ford,  2 
Dev.  Eq.,  412. 

A  conveyance  made  before,  but  registered  after,  death 
defeats  the  wife's  claim  to  dower  under  the  former  law,  in 
which  she  onlv  was  entitled  to  claim  it  in  such  lands  as  the 
intestate  owned  at  his  death.  Norwood  v.  Marrow,  4  D  & 
B.,  442. 

The  surviving  wife  may  have  a  lost  or  fraudulently 
destroyed  deed  set  up,  to  the  end  she  may  have  dower  in 
the  legal  estate  assigned  her  therein.  Tyso7i  v.  Harrington, 
6  Ired.  Eq.,  329. 

These,  and  other  adjudications  in  the  same  line,  show  that 
an  unregistered  deed  transmits,  not  a  mere  equitable  right 
to  have  it  registered,  if  existing,  or  restored  in  order  thereto, 
by  a  decree  for  the  execution  of  another,  or  in  itself  accom- 
plishing the  same  result,  but  an  inchoate  legal  estate,  deficient 
only  in  the  want  of  registration  under  the  statutory  require- 
ment.    Phifer  v.  Bamhart,  88  N.  C,  333. 

"  An  unregistered  deed  for  land  passes,"  in  the  language  of 
Merrimon,  J.,  "  an  inchoate  legal  as  well  as  the  equitable  titles 
to  become  complete  and  absolutely  operative  for  all  proper 
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purposes,  according  to  its  true  intent,  as  soon  as  it  shall  be 
registered.     Austin  v.  Ki7}g,  91  N.  C,  286. 

While  such  is  the  operation  of  a  deed  for  land  from  its 
delivery,  the  conveyance  may  be  defeated  by  its  voluntair 
cancellation  by  all  the  parties  thereto,  and,  as  between  them, 
the  estate  left  undisturbed  in'the  grantor.  Hare  v.  Jernigaii, 
ante;  Beamany.  SinimonSy  70  N.  C,  43;  Davis  v.  /r^arog,  84 
N.  C,  39(5;  Foriu7ie  v.  Watkins,  94  N.  C,  304. 

"  But  such  cancellation,"  quoting  from  the  opinion  in 
Austin  V.  King,  aide,  "  can  be  made  only  by  ogreerneni  of  (he 
parties  to  it,  or  those  claiming  under  them,  and  it  cannot  l>e 
made  fraudulently  and  to  the  prejudice  of  third  parties." 

There  was  no  consent  given  by  the  plaintiff,  according  to 
his  own  allegation,  to  the  destruction  of  the  deed  with  refer- 
ence to  the  making  of  another,  or  for  other  purpose  of  benefit 
to  him  ;  but  the  act  was  a  betrayal  of  trust,  an  act  of  six)lia- 
tion  of  a  muniment  of  title,  not  impairing  it  or  the  plaintiff's 
estate  in  the  land.  It  was  done,  not  only  in  disregard  of 
fiduciary  obligation,  but  for  the  wrongful  purpose — ^a  pur- 
pose not  allowed  by  law — of  vesting  the  estate  in  the  daughter, 
for  which  an  ample  remedy  is  afforded  in  the  rij.litto 
demand  another  commensurate  in  its  operation  with  the 
former,  and  putting  the  estate  in  the  plaintiff,  after  registra- 
tifan,  in  the  jilight  and  condition  it  would  have  been  had 
the  first  been  kept  and  registered,  as  decided  in  Hodpes'f. 
Spicer,  79  N.  (\,  223. 

The  cancellation,  being  made  with  a  fraudulent  intent, is 
a  tort,  the  quality  of  wliich,  as  such,  is  not  changed,  though 
the  right  of  action  for  the  tort  may  be  surrendered  by  the 
party  wronged,  by  the  subsequent  submission  of  the  plaintiff 
to  it,  with  a  view  to  seeking  a  remedy  which  might  be 
founded  u])on  a  consent  originally  given  upon  or  witliout 
some  anticipated  advantage  to  nrise  out  of  the  cancellation. 

Regarding  the  complaint  as  waiving  tlie  tort,  the  plaintiff 
is  left  without  reJross;  for  as  there  is  no  positive  promise,^ 


FEBRUARY  TERM,  1889.  525 


Berry  v.  Henderson, 


none  can  be  implied  in  law,  to  restore  the  purchase  money, 
or  the  unpaid  part  of  it,  and  it  is  not  a  ease  ot  the  failure  of 
consideration,  admitting  the  recovery  of  the  money  paid. 

If  the  waiver  he  permitted,  it  would  leave  the  plaintiff 
remediless,  because  it  constitutes  no  consideration  upon 
which  to  base  an  implied,  in  the  absence  of  a  positive,  promise 
to  return  the  money  in  whole  or  in  part.  This  results  from 
the  fact  that  no  promise  can  be  inferred  from  an  act,  itself 
tortious,  because  of  an  assent  that  takes  away  its  quality  as 
such. 

But  the  spoliation  is  itself  a  wrong,  for  which  an  action 
will  lie  and  some  redress  be  given  by  the  law,  not  commensu- 
rate with  the  value  of  l;he  premises,  because  the  plaintiff  can 
regain  them,  and  his  loss  will  be  measured  by  costs  and 
expenses  incurred  in  securing  the  restoration  of  the  deed. 
The  judgment  overruling  the  demurrer  must,  therefore,  be 
affirmed. 

No  error.  Affirmed. 


B.  A.  BERRY  v.  W.  C.  HENDERSON. 

Married  Women ;  Ccmtrads  of — Jurisdiction  of  Justices  of  the 

Peace — Necessaries. 

1.  Justices  of  the  Peace  have  no  jurisdiction  to  enforce  contracts  of  a 

married  woman,  unless  she  is  a  free  trader y  whether  she  has 
separate  property  which  she  has  charged  or  not. 

2.  Whether  a  cooking  stove  is  a  necessary ^  within  the  exceptions  speci- 

fied in  §  1826  of  The  Code,  depends  upon  the  circumstances,  man- 
ner of  living,  &c.,  of  the  feme  covert  alleged  to  have  pur- 
chased it. 

3.  A  widow,  sued  on  her  note,  given  during  coverture,  for  a  cooking 

stove,  which  she  retained  after  her  husband's  death,  cannot  be 
held  liable  as  upon  contract  for  the  price— the  note  being  void  in 
'  law,  and  no  new  promise  alleged. 
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Civil  action,  tried  on  appeal  from  a  Justice  of  the  Peace, 
before  Armjiddy  J.,  and  a  jury,  at  Spring  Term,*  1889,  of 
BuKKK  Superior  Court. 

This  was  an  action  upon  a  note,  executed  by  defendant  for 
the  purchase  money  of  a  cooking  stove,  purchased  by  the 
defendant.  It  was  admitted  that  the  note  sued  upon  was 
executed  by  the  defendant  during  her  coverture  for  the  pur- 
chase of  a  cooking  stove;  that  the  husband  of  the  defend- 
ant had  died  since  the  execution  of  the  note,  and  that  said 
cooking  stove  had  been  in  use  during  his  life  and  since  his 
death  in  cooking  for  the  family.  The  Court  said  that  the 
jury  would  be  charged  that  a  cooking  stove  was  not  a  neces- 
sary, and  that  a  note  given  for  the  purchase  money  of  a 
cooking  stove  did  not  fall  within  any  of  the  exceptions  speci- 
fied in  §  182H  of  Tlie  Code  (it  being  bought  during  covert- 
ure), and  that  plaintiff  could  not  recover.  To  this  ruhng 
plain tiH'  excepted. 

Plaintiff  ofi'ered  to  show  that  said  stove  was  in  use  during 
the  life-time  of  the  husband,  and  had  been  in  use  since,  the 
cooking  for  the  family  being  done  thereon,  and  that  defend- 
ant was  worth  about  eight  or  ten  thousand  dollars,  and  to 
argue  therefrom  that  the  stove  was  a  necessary,  for  one  in 
her  condition  of  life.  His  Honor  excluded  the  evidence, and 
stated  that  he  would  charge  the  jury,  upon  the  evidence 
which  was  admitted  and  upon  that  offered,  that  the  plaintiff 
could  not  recover,  to  which  plaintiff  excepted. 

Upon  this  intimation  from  the  Court,  the  plaintiff,  in  def- 
erence to  the  opinion  of  the  Court,  submitted  to  a  judgment 
of  nonsuit,  and  appealed. 

Air.  T.  G.  Andtrson  (by  brief),  for  the  plaintiff. 
Mr.  J.  T.  Ptn^kiiiii,  for  the  defendant. 

Shei»iiehd,  J.  The  defendant  moved  to  dismiss  this 
action  for  want  of  jurisdiction,  and  it  is  very  clear  that  the 
motion  must  be  allowed. 


FEBRUARY  TERM,  1889.  527 


Bbbry  v.  Henderson. 


It  has  been  repeatedly  decided  by  this  Court  that  a  Jus- 
tice of  the  Peace  has  no  jurisdiction  to  enforce  the  engage- 
ments of  a  marritd  womnn.  unless  she  is  a  free  trader.  In 
Dovgherty  v.  Sprinkle,  68  N.  C,  301,  Rufkin,  J.,  speaking  for 
the  Court,  says,  *'  that  no  such  jurisdiction  Can  be  exercised 
by  the  court  of  a  Justice  of  the  Peace,  seeing  that,  according 
to  all  authorities,  his  is  but  a  common  law  Court,  and  that 
his  jurisdiction  does  not  embrace  causes  of  a  peculiarly 
equitable  nature.  Fislitr  v.  WcLbf  84  N.  C,  44 ;  Murphy  v. 
McNeill,  82  N.  C,  221 ;  McAdoo  v.  Callum,  8()  N.  C,  419  ; 
Lutz  V.  Thmpson,  87  N.  C,  334.  *  *  *  At  law  a  fenie 
covert  is  incapable  of  making  a  compact  of  a7iy  soH^  and  any 
attempt  of  hers  to  do  so  is  not  simply  voidable,  but  abso- 
lutely void.  If,  however,  she  be  possessed  of  separate  prop- 
erty, a  court  of  equity  will  so  far  recognize  her  agreement 
as  to  make  it  a  charge  thereon.  But  even  in  that  case  and 
in  that  court,  her  contract  has  no  force  whatever  as  a  per- 
sonal obligation." 

The  present  Chief  Justice,  in  Smaxu  v.  Cohen,  95  N.  C.,85, 
says,  in speakingof  Doaglierty  v.  Sprinkle,  supra :  "The  decision 
has  reference  to  contracts  generally  entered  into  by  married 
women,  and  their  enforcement  against  their  separate  estates. 
They  are  held  to  be  obligatory,  not  upon  the  contracting /erne 
covert  personally,  but  upon  her  separate  estate,  and  as  the 
proceeding  is  in  its  nature  equitable,  as  in  a  bill  for  foreclosr 
ureof  a  mortgage,  relief  could  not  be  had  in  a  Justice's  Court." 

Merrimon,  J.,  in  Planing  Mills  v.  McNiachy  99  N.  C,  517, 
recognizes  the  law  as  above  stated,  by  sustaining  the  juris- 
diction of  the  Superior  Court  inan  action  against  a  married 
woman,  for  an  amount  under  §200.  He  says,  **  it  is  expressly 
decided  that  the  Superior  Courts  have  jurisdiction  in  such 
cases,"  citing  Dougherty  v.  Sprinkle. 

We  would  have  been  content  to  have  simply  cited  the  lat- 
ter case,  in  support  of  the  view  we  have  stated,  but  as  its  cor- 
rectness was  earnestly  questioned,  we  have  thought  proper 
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to  cite  other  later  cases  in  which  it  has  been  most  completely 
sustaine<l. 

As  tliis  claim  may  be  further  prosecuted  in  tlie  proper 
jurisdiction,  it  may  not  be  improper  to  say  that  we  do  not 
concur  in  the  ruling  of  his  Honor,  to  the  effect  that**a 
cooking  stove  {ptr  st)  was  not  a  necessary,"  and  did  not  fall 
within  any  of  the  exceptions  specified  in  The  Code,  ^  1826. 
This  should  be  determined  in  view  of  all  the  circumstances 
surrounding  the  defendant,  such  as  her  manner  of  livings 
her  pecuniary  means,  and  those  of  her  husband,  and  to 
what  extent  he  contributed  to  the  support  of  herself  and 
family.  The  mere  fact  that  the  wife  has  separate  estate  does 
not  absolve  the  husband  from  the  duty  to  support  his  family. 
Schouler's  Domestic  Relations,  sec.  109. 

It  was  suggested  on  the  argument,  in  support  of  the  juris- 
diction of  the  Justice,  that  the  defendant,  having  kept  and 
used  the  stove  after  the  death  of  her  husband,  is  liable,  o^ 
upon  coniract,  for  the  price.  The  answer  is,  that  no  new 
promise  is  alleged  in  the  complaint,  that  the  action  is  brought 
upon  the  note  executed  during  coverture,  and  that  the  note, 
being  void  at  law^  and  not  merely  voidable,  could  not  be 
ratified  in  this  way,  so  as  to  sustain  the  common  law  jurisdic- 
tion of  the  Justice.  Es[)ecially  is  this  true,  when  in  her 
answer  the  defendant  signifies  her  willingness  to  restore  the 
property.  If,  however,  the  circumstances  were  such  as  to 
make  her  original  engagement  binding  in  equity,  under 
The  Code,  §1820,  it  would  be  a  sufficient  consideration  to 
support  an  express  promise  made  after  discoverture.  o  Amer. 
&  Eng.  Cyc,  841.  This  would  be  entirely  consistent  with 
FeUon  v.  Reid,  7  Jones,  269,  for  there  the  original  transac- 
tion was  binding  neither  in  law  or  equity,  and  the  promise 
was  probably  held  to  be  void. 

The  Justice  having  no  jurisdiction,  the  action  must  be 
dismissed. 

Dismissed. 
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C.  G.  McCULLOH  and  JAMES  McCULLOH  v.   JOSIAH  DANIEL. 

Land — Statute  of  Limitations — Purchaser  at  Judicial  Sale. 

A  purchaser  at  a  judicial  sale  of  the  lands  of  a  decedent,  and  holdinfi^ 
under  a  deed  from  the  commissioner,  which  purports  to  convey 
the  entire  interest  in  the  land,  is  protected  by  his  adverse  posses- 
sion for  seven  yearp,  against  any  of  the  heirs,  not  under  disability, 
though  they  were  not  made  parties  to  the  proceedings.  And  so  it 
would  have  been  if  the  deed  had  been  executed  by  a  stranger. 

Civil  action,  tried  before  Clark,  /,  at  Spring  Term,  1888, 
of  the  Superior  Court  of  Davie  County. 

The  plaintiffs  alleged  that  they  were  the  owners  of  two  undi- 
vided fifths  of  the  land  in  controversy,  as  devisees  of  Alfred 
McCulloh,  deceased,  and  that  the  defendant  is  the  owner  of 
the  other  three-fifths,  as  tenant  in  common  with  plaintiffs, 
and  is  in  possession,  and  wrongfully  withholds  the  same,  and 
they  demand  judgment,  that  they  be  "let  into  possession,"  &c. 

The  defendant  answers  at  much  length,  averring  several 
grounds  of  defence,  and  among  them,  in  substance,  that  the 
land  in  question  was  sold  publicly  by  James  M.  Johnson,  execu- 
tor of  Alfred  McCulloh,  deceased,  on  the  1st  day  of  May,  1869, 
in  obedience  to  a  decree  of  the  Superior  Court  of  Davie  County, 
at  which  sale  the  defendant  became  the  purchaser ;  that  the 
sale  of  the  land  was  confirmed,  the  purchase  money  was 
paid,  and  a  deed,  under  a  decree  of  the  Court,  executed  to 
him  therefor,  and  that  he  has  held  the  same  ever  since, 
adversely  to  all  persons,  under  the  said  deed.  That  the  pur- 
chase was  **  with  the  full  knowledge,  and  without  objection 
on  the  part  of  the  plaintiffs,  and  that  by  their  acts  and  con- 
duct he  was  encouraged  to  buy  "  said  land.  There  are  also 
averments  of  facts,  showing  possession  adverse  to  plaintiffs, 
and  the  recognition,  by  them,  of  the  sole  ownership  of  the 
102—34 
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defendant,  and  he  relies  upon  his  purchase  and  deed,  and 
4he  adverse  possession  thereunder,  and  the  statute  of  limita- 
tions. 

After  referring  to  the  complaint  and  answer,  to  be  taken 
as  port  thereof,  the  following  is  a  statement  of  the  case  on 
appeal : 

"The  testator  died,  and  James  M.  Johnson  duly  qualified 
as  his  executor  prior  to  the  11th  day  of  September,  1867,  at 
which  time  said  executor  filed  his  petition  for  the  sale  of  the 
land  in  controversy  for  assets  to  pay  the  debts  of  said  Alfred 
McCuUoh  An  order  of  sale  was  granted,  and  the  land  was 
sold  at  public  auction  at  the  court-house  in  Mocksville,  when 
and  where  defendant  bought.  The  sale  was,  at  Fall  Term, 
1869,  of  Davie  Superior  Court,  confirmed,  defendant  paid  the 
purchase  money,  and  on  the  6th  day  of  November,  1869, 
took  a  deed  from  the  executor  for  the  entire  tract  of  land, 
and  has  been  in  the  exclusive  and  adverse  possession  of  the 
same,  under  said  deed,  from  that  time  down  to  the  present 
The  judgment  purported  to  be  againist  all  the  heirs-at-law 
of  Alfred  McCulloh,  deceased,  but  as  a  matter  of  fact  the 
plaintiffs  were  not  served  with  process,  nor  did  they  appear 
and  file  any  answer. 

"The  only  question  presented  on  the  appeal  is  that  of  lapse 
•of  time  and  statute  of  limitations,  the  above  facts  being 
agreed.  The  plaintiffs  contended  that  the  defendant  only 
obtained  by  his  purchase  the  undivided  three-fifths  interest 
of  the  three  devisees  made  parties  to  the  proceedings  to  sell 
the  land  for  assets,  and  that  as  he  had  not  been  in  possession 
of  the  land  for  twenty  years,  their  rights  were  not  barred,  as 
they  claimed  to  be  tenants  in  common  with  defendant. 

"The  Court  being  of  opinion  that  the  land  descended  to  the 
heirs- at-law  only  sub  modo,  subject  to  the  prior  right  of  the 
creditors  of  testator  to  subject  it  to  payment  of  his  debts,  and 
the  sale  having  been  adjudged  of  the  entirety  owned  by  such 
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testator,  and  not  of  the  interest  of  any  of  the  tenants  in  com- 
mon, the  deed  made  in  pursuance  thereof,  purporting  to 
convey  the  entire  interest  of  such  testator,  was  color  of  title 
of  the  testator's  interest,  and  it  being  admitted  that  defend- 
ant has  been  in  exclusive  adverse  possession,  under  known 
and  visible  lines  and  boundaries  of  the  land,  under  said  deed, 
from  its  date  (1869)  down  to  this  date,  directed  the  jury  to 
find  the  issue  submitted  in  favor  of  defendant." 

Verdict  and  judgment  for  the  defendant,  and  exception 
and  appeal  by  plaintiffs. 

Mr.  A.  E.  Holton,  for  the  plaintiffs. 

Mr.  Ed.  Gaither  (by  brief),  for  defendant. 

Davis,  J.  (after  stating  the  case).  This  case  cannot  be 
likened  to  a  sale  of  the  interest  of  one  tenant  in  common 
under  execution,  as  in  Ward  v.  Farmer^  92  N.  C,  93,  or  to 
any  one  of  the  numerous  cases  of  a  sale  of  one  tenant  in 
common,  whether  purporting  to  sell  his  own  interest  only,  or 
the  entire  interest  in  the  land,  cited  by  the  counsel  for  the 
plaintiffs. 

It  is  insisted  for  the  plaintiffs  that,  as  in  fact  no  process 
was  served  on  them,  the  sale,  as  to  them,  was  absolutely  void, 
and  the  effect  of  the  deed  was  to  constitute  the  defendant  a 
joint  tenant  with  them,  and  could  not  confer  a  title  adverse 
to  them.  We  are  relieved,  by  the  facts  in  this  case,  of  the 
necessity  of  considering  this  question. 

The  defendant  does  not  claim  under  a  deed  from  any  one 
or  more  of  the  heirs  or  devisees  of  Alfred  McCulloh,or  under 
a  deed  purporting  to  sell  the  interest  of  one  or  more  of  the 
heirs,  but  he  claims  against  all  of  them,  and  not  under  any 
of  them,  under  a  deed  from  J.  M.  Johnson,  made  under  a 
decree  of  the  Superior  Court  of  Davie  County,  in  certain 
judicial  proceedings  to  sell  land  of  the  testator  to  make 
assets;  and  an  adverse  possession  under  such  a  deed  for  seven 
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years  would  confer  a  perfect  title  against  all  persons  who 
were  laboring  under  no  disability,  and  this  even  if  the  deed 
had  been  made  by  a  stranger,  and  without  any  pretence  of 
judicial  or  other  sanction.  The  defendant  having  held  the 
land,  under  the  Seed  referred  to,  exclusively  and  adversely 
to  the  plaintiffs  for  more  than  seven  years  from  Novem- 
ber 6, 1869,  to  the  bringing  of  this  action,  September  17, 
1877,  there  was  no  error  in  the  ruling  of  his  Honor. 
No  error.  Affirmed. 


THEO.  GORDON  and  wife  v.  AUSTIN  COLLETT  et  al 

Oontrad  to  Convey  Land — Staivie  of  Frauds — Mortgaffe^  Pri- 
ority of — Issues, 

1.  The  foUowing  memoranda  on  a  sheet  of  note  paper  was  he^d  suffi- 

cient to  bind  M.  C.  A.,  the  owner  of  the  land,  under  the  statute 
of  frauds  :  **  C.'s  boundary.  Beginning  at  a  stake  in  Grant*s  corner 
and  running  north  with  the  Rocky  Ford  road,"  &c.,  *  •  ♦  "con- 
taining li  acres  more  or  less."  *' Received  of  A.  C.  $83,  in  part 
payment  on  a  lot  on  Rocky  Ford  road.  Oct.  27,  1885.*'  fS^P*®^) 
M.  C.  A.  And  on  the  opposite  page  of  the  paper:  **I,  A.C., 
promise  to  pay  Mrs.  M.  C.  A.  $53  on  a  lot,  adjoining  W.  Grant's, 
on  Rocky  Ford  road,  by  the  1st  of  March,  1886."    (Signed)  A.  C. 

2.  If  M.  C.  A.,  at  the  request  of  C,  after  C.  had  executed  a  mortgage  oa 

the  lot  to  G.,  conveyed  the  lot  to  R.  A.,  upon  payment  by  the 
latter  of  the  balance  of  purchase  money  due  by  C,  G.  would 
have  the  right  to  be  paid  his  mortgage  debt,  subject  only  to  the 
payment  to  R.  A.  of  the  purchase  money  so  paid  by  him. 

8.  But  if,  before  the  mortgage  to  G.  by  C. ,  the  latter  abandoned  his 
right  to  the  land,  and  authorized  R.  A.  to  buy  for  himself,  then  G. 
took  nothing  by  his  mortgage. 

4.  It  is  error  not  to  try  all  the  material  issues  raised  by  the  pleadings, 
unless  they  are  waived. 
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Civil  action,  heard  before  Armfiddy  J.,  at  Spring  Term, 
1889,  of  the  Superior  Court  of  Burke  County. 

The  following  is  a  copy  of  the  material  parts  of  the  case 
settled  on  appeal : 

Plaintiffs  bring  suit  for  the  foreclosure  of  a  mortgage, 
dated  the  21st  July,  1887,  to  secure  the  sum  of  $253.90,  a 
part  of  which  sum,  to-wit.,  $129,  had  been  secured  by  a 
former  mortgage,  dated  the  30th  day  of  October,  1885.  That 
said  mortgages  were  given  by  the  defendant  Austin  CoUett, 
who  claimed  an  interest  in  the  land  therein  described,  under 
the  following  writings : 


"  collett's    boundary 


"  Beginning  at  a  stake  on  Grant's  corner  and  running 
north  with  the  Rocky  Ford  road  to  Tate's  line,  then  west 
with  Tate's  line  18  poles  to  a  stake  in  Tate's  line,  then  south- 
ward to  Grant's  black-oak,  and  then  with  said  line  to  the 
beginning;  containing  IJ  acres,  more  or  less." 

On  the  same  piece  of  paper  is  the  following  : 

"  Received  of  Austin  Collett  $33,  in  part  payment  on  a  lot 
on  Rocky  Ford  road,  October  27,  1885. 

"  M.  C.  Avery." 

On  the  opposite  side  of  the  same  piece  of  paper  is  the  fol- 
lowing : 

"  I,  Austin  Collett,  promise  to  pay  Mrs.  M.  C.  Avery  53 
dollars  on  a  lot  adjoining  W.  Grant's,  on  the  Rocky  Ford 
road,  by  1st  of  March,  188(). 

"  (Signed)  Austin  Collett. 

"  Balance  due,  820,  at  8  per  cent,  interest." 
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It  further  appears,  from  the  complaint,  that  at  the  time 
said  mortgage  was  executed  by  said  Collett,  the  legal  title 
to  said  land  was  in  the  defendant  M.  C.  Avery. 

Defendant  M.  C.  Avery  demurs  to  the  complaint,  and 
among  other  causes  of  demurrer,  sets  up  the  statute  of  frauds. 

His  Honor  sustains  the  demurrer  as  to  her,  but  does  not 
dismiss  the  action.     Defendants  except. 

Defendant  Rufus  Avery  demurs,  ore  tenvs,  for  the  causes 
assigned  in  the  demurrer  of  M.  C.  Avery. 

Demurrer  overruled  and  defendants  except. 

Defendant  Rufus  Avery  answers,  and  sets  up  the  statute 
of  frauds,  and,  further,  that  the  said  Austin  Collett  was 
justly  indebted  to  him,  and  had  given  him  his  note  on  the 
1st  of  April,  18S5,  for  the  sum  of  $150,  same  being  seven 
months  prior  to  plaintiffs'  first  mortgage,  and  more  than  two 
years  before  the  second  mortgage,  and  that  said  indebtedness 
has  been  greatly  increased  since  that  time  by  his  letting 
said  defendant  have  money  and  goods. 

Defendant  Rufus  Avery  further  pleaded  that  he  had  paid 
the  purchase  money. 

His  Honor  held  that  the  statute  of  frauds  had  no  applica- 
tion, by  reason  of  the  admission  in  the  answer.  Defendants 
« 

excepted. 

The  following  issue  was  submitted  to  the  jury  : 
"  Did  defendant  Rufus  Avery  become  bound  for  the  pur- 
chase money  of  the  land  prior  to  the  execution  of  plaintiff's 
mortgage?" 

The  defendant  Rufus  Avery  testified  that  he  paid  to  M. 
C.  Avery  the  purchase  money  of  the  land  under  the  follow- 
ing circumstances:  That  he  had,  as  agent  of  M.  C.  Avery, 
made  a  parol  contract  with  Austin  Collett  to  sell  him  the 
land,  but  with  the  express  understanding  that  if  the  pur- 
chase money,  amounting  to  fifty  dollars  and  interest,  was  not 
paid  by  the  1st  of  March,  1885,  then  said  contract  was  to  be 
void,  and  said  Collett  was  to  forfeit  his  improvements ;  that 


FEBRUARY  TERM,  1889.  535 


Gordon  v.  Collett. 


said  Collett  was  not  able  to  pay  at  the  time  appointed,  and 
told  witness  if  he  would  satisfy  M.  C.  Avery  for  the  purchase 
money,  and  give  him  a  little  more  time,  he  would  give  him 
his  note  for  $150,  and  the  land  should  stand  good  for  it,  and 
if  not  paid  by  the  year  1888,  that  he  should  have  the  said 
land ;  that,  on  the  strength  of  this  assurance,  witness  did 
satisfy  M.  C.  Avery  by  paying  the  purchase  money,  and 
Collett  having  failed  to  pay  by  1888,  under  Collett's  direc- 
tion M.  C.  Avery  made  him  a  deed  for  a  part  of  the  land, 
the  other  having  been  sold  to  one  S.  J.  Ervin. 

And,  thereupon,  his  Honor  withdrew  the  issue  which  he 
had  at  first  submitted,  and  substituted  the  following: 

"  Is  the  lien  of  plaintiffs*  mortgage  on  the  land  in  ques- 
tion superior  to  the  rights  and  equities  of  defendant  Rufus 
Avery,  as  set  up  in  the  answer  ? 

"  What  amount  is  defendant  Collett  indebted  to  plaintiff?" 

Defendants  excepted  to  the  withdrawing  of  the  issue  first 
submitted  and  the  submission  of  the  last  two  to  the  jury. 

There  was  no  evidence  offered  by  plaintiff  to  show  that 
the  receipt  for  "  $33  "  was  for  the  same  land  as  that  included 
in  "  Collett's  boundary,"  or  that  it  was  for  any  land,  the 
word  "  lot "  only  being  used  in  said  receipt. 

And,  thereupon,  his  Honor  instructed  the  jury  that,  upon 
the  evidence — taking  the  evidence  of  Rufus  Avery  to  be 
true — they  must  find  the  issue  as  to  the  superiority  of  the 
lien  in  favor  of  plaintiffs.  To  which  instructions  defendants 
excepted. 

On  judgment  being  rendered,  defendants  appealed  to  the 
Supreme  Court. 

Mr,  S.  J.  Ervin,  for  the  plaintiff. 

Messrs.  C,  M.  Bmhee,  J.  T.  Perkins  and  /.  B.  Batchdor^  for 
the  defendants. 

Merrimon,  J.  (after  stating  the  case).  The  appellants 
contend  that  the  plaintiffs  obtained  no  title  to  the  land  in 
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question,  nor  any  interest  therein,  by  the  deed  of  mortgage 
under  which  they  claim,  executed  to  them  by  the  appellants 
Collett  and  wife,  because  the  latter  had  no  title  to  nor  any 
interest  in  that  land,  that  they  could  conve}'^ ;  that  the  hus- 
band Collett  had  but  a  parol  contract  with  M.  C,  Avery, 
who  had  the  title  to  it,  whereby  she  contracted  to  convey  the 
title  to  him  when  he  should  pay  the  purchase  money  he 
agreed  to  pay  her  for  the  same,  and  he  had  not  paid  such 
purchase  money  or  any  part  thereof;  and  they  pleaded  that 
such  parol  contract  was  void  under  the  statute  of  frauds? 
because  no  memorandum  or  note  thereof  was  put  in  writing, 
and  signed  by  M.  C.  Avery  or  by  some  other  person  by  her 
authorized  to  sign  the  same.  The  plaintifls,  on  the  contrary, 
contended  that  the  writing  set  forth  above,  beginning  with 
the  words  ''Collett's  boundary,"  and  ending  with  the  other 
words,  "  balance  due  $20,  at  8  per  cent,  interest,"  constitute  a 
sufficient  memorandum  or  note  in  writing,  of  the  parol  con- 
tract mentioned,  to  render  it  effectual  in  contemplation  of 
the  statute;  and  we  are  of  the  opinion  that  it  is  sufficient 

The  memorandum  in  writing  referred  to  is  all  on  a  half  sheet 
of  ordinary  commercial  note  paper,  in  the  order  as  set  forth 
above.  Between  the  description  of  the  land  and  the  receipt* 
which  are  on  the  same  side  of  the  paper,  is  a  blank  space 
about  two  inches  wide,  and  the  pr.»missory  note  and  memo- 
randum at  the  foot  of  it  fill  the  upper  half  of  the  paper  on 
the  opposite  page,  beginning  close  to  the  top  of  it. 

The  juxtaposition  of  the  several  parts  of  the  wTiting,  their 
nature,  purpose  and  meaning,  as  expressed,  their  reference 
to  and  l)earing  upon  each  other,  as  appears  from  express 
words  and  plain  implication,  all  go  to  show  that  the  land 
described  is  that  mentioned  and  referred  to  in  the  receipt ; 
and  the  terms  therein,  "  in  part  payment  on  a  lot  on  Rocky 
Ford  road,"  im{)ly  that  Austin  Collett,  to  whom  the  receipt 
was  given,  had  contracted  with   M.  C.  Avery  to  purchase 
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from  her,  and  she  with  him,  to  sell  him  the  land  mentioned 
and  described.  The  description  certainly  designated  a  piece 
or  lot  of  land  by  metes  and  bounds,  containing  one  acre 
and  one  quarter  of  an  acre,  situate  on  the  Rocky  Ford  road, 
capable  of  being  identified  by  parol  proof  The  receipt  near 
to  such  description,  on  the  same  side  of  the  half-sheet  of 
paper,  refers  to  "  a  lot  on  Rocky  Ford  road,"  and,  by  the 
strongest  implication,  acknowledges  a  contract  of  sale  of  it 
to  Austin  Collett.  The  note,  immediately  following  the  receipt 
on  the  opposite  side  of  the  paper,  made  by  him  to  M.  C. 
Avery,  recites  that  it  was  given  "  on  (for)  a  lot  adjoining 
W.  Grant's,  on  the  Rockv  Ford  road." 

The  several  parts  of  the  writing  clearly  refer  to  one  and 
the  same  transaction,  and  must  be  construed  together.  It 
is  evidence,  and  intended  by  the  parties  so  to  be,  of  a  con- 
tract of  sale  of  the  lot  of  land  specified,  by  M.  C.  Avery  to 
Austin  Collett,  and  she,  bj'  signing  the  receipt,  acknowl- 
edged and  signed  this  contract  in  writing  as  certainly  as  if 
it  had  been  formally  drawn  out  and  signed  by  her.  Hence, 
the  references  and  recitals.  The  contract  is  informally  and 
awkwardly  expressed  in  the  writing,  but  its  nature,  scope 
and  purpose  clearly  appear  from  it,  and  this  is  a  sufficient 
compliance  with  the  requirements  of  the  statute.  Mayer  v. 
Adrian,  11  N.  C,  83;  Farmer  v.  BatU,  <S3  N.  C,  387;  Thorn- 
burg  V.  Masicn,  88  N.  C,  293.  It  ma}^  be  added,  that  if  the 
contract  in  question  were  to  be  treated  as  not  in  writing,  M. 
C.  Avery,  the  person  to  be  charged  therewith,  did  not  avail 
herself  of  the  statute  rendering  such  contracts  void — slie  was 
not  bound  to  do  so;  but  she  recognized  and  acted  upon  it, 
and,  at  the  request  of  Austin  Collett,  conveyed  the  land  to 
Rufus  Avery.  If,  therefore,  Austin  Collett,  under  the  con- 
tract of  purchase,  paid  for  the  land,  or  paid  any  part  of  the 
purchase  money,  the  plaintiff's,  by  their  deed  of  mortgage, 
acquired  the  whole  of  his  interest  in  it— indeed,  they 
acquired  the  right  to  have  the  land  for  the  purposes  of  the 
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mortgage,  subject  to  the  right  of  M.  C.  Avery  to  have  the  pur- 
chase money  due  to  her  for  it.  And  so  also,  if  Rufus  Avery, 
after  the  execution  of  the  plriintifts'  mortgage,  at  the  request 
of  Austin  Collett,  paid  the  purchase  money  for  the  land  or 
any  part  of  it,  and  took  the  title  therefor,  having  notice  of 
the  mortgage,  as  he  must  have  had,  as  it  was  registered,  then 
he  took  the  title  for  the  plaintiffs  for  the  purposes  of  their 
mortgage,  the  land  being  charged  with  so  much  of  the  pur- 
chase money  as  he  paid.  Indeed,  he,  in  that  case,  sustained 
the  fame  relation  to  the  plaintiffs  as  did  M.  C.  Avery  before 
she  conveyed  the  title  to  the  land  to  him.  By  virtue  of  her 
contract  with  Collett,  and  the  mortgage  made  by  him  to  the 
plaintiffs,  she  held  the  land  for  them,  subject  to  the  payment 
of  the  purchase  money  due  her.  Rufus  Avery,  having 
obtained  the  title,  with  notice  of  the  plaintiffs'  right,  so  holds 
the  land  for  the  like  purposes,  unless,  as  he  alleges,  his  right 
to  the  land  antedates  the  mortgage  of  the  plaintiffs. 

In  his  answer,  Rufus  Avery  expressly  alleges  that  Austin 
Collett,  a  long  while  before  he  executed  the  mortgage  to  the 
plaintiffs,  abandoned  his  parol  contract  of  purchase  of  the 
land,  and  consented  to  allow  him  to  pay  for  it  and  take  the 
title,  and  there  was  some  evidence  produced  on  the  trial 
tending  to  prove  this  allegation.  Collett  might  thus  aban- 
don his  executory  contract,  or  transfer  it  to  another.  We 
can  see  no  reason  why  he  could  not.  The  contract  to  cx)nvey 
was  not  a  conveyance  of  the  title  to  the  land,  and  might  be 
abandoned.  If  the  allegation  just  mentioned  were  true, 
then  Collett  conveyed  nothing  by  his  deed  of  mortgage  to 
the  plaintiffs,  because  he  had  nothing  to  convey — not  even  an 
equity.  The  plaintiffs,  in  their  reply,  expressly  deny  the  alle- 
gation of  the  answer  just  mentioned,  and  thus  a  material  issue 
of  fact  was  raised  by  the  pleadings.  The  appellants  did  not 
waive  the  trial  of  this  issue,  nor  did  the  Court  submit  it  to 
the  jury.  Perhaps  the  issue  which  was  at  first  submitted  to 
the  jury,  and  afterwards,  in  the  course  of  the  trial,  withdrawn, 
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might  have  been  sufficient,  though  it  was  scarcely  pertinent. 
The  Court,  however,  the  appellants  objecting,  withdrew  it 
entirely  and  submitted  another,  not  at  all  that  raised  by  the 
pleadings.  The  issue  raised  was  material  and  important^ 
and  should  have  been  tried.  All  the  material  issues 
must  be  tried,  unless  waived,  and  it  is  error  not  to  try  them. 
Porter  v.  The  Railroad  Co.,  97  N.  C.  66 ;  Davidson  v.  Giffordy 
100  N.  C,  18. 

It  seems  that  the  Court  was  of  the  opinion  that  Rufus 
Avery  had  rights  and  equities  in  conflict  with  the  same 
of  the  plaintiffs.  How  this  was,  is  not  clearly  disclosed 
bv  the  record  before  us.  If  Collett  owed  him  before  he 
made  the  mortgage  to  the  plaintiffs,  and  gave  him  a 
mortgage,  by  parol  or  otherwise,  of  his  interest  in  the  land 
he  so  contracted  to  purchase,  to  secure  such  indebtedness, 
this  could  not  prejudice  the  rights  of  the  plaintiflFs  as  mort- 
gagees, because  such  mortgage  was  not  registered.  At  most, 
he  could  only  be  entitled  to  have  so  much  of  the  purchase 
money,  and  the  interest  thereon,  as  he  paid  to  M.  C.  Ayery  ; 
to  that  extent  he  might  be  subrogated  to  the  latter's .rights, 
and  lien  for  such  part  of  the  purchase  money  as  he  paid. 
Beyond,  so  far  as  appears,  he  would  be  on  no  better  a  footing 
than  any  other  creditor  who  had  a  senior  unregistered 
mortgage. 

There  is  error,  such  as  entitles  the  appellants  to  a  new 
trial. 

Error.  New  trial. 
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JAMES  &  MAYER  BUGGY  COMPANY  v.  T.  H.  PEGRAM,  JR.,  etaL 

Commimoaers  of  Deeda — Probate  and  JRegistration  of  Deed^— 

The  Code,  §632. 

1.  Under  The  Code,  ^  632,  Commissioners  of  Affidavits  have  full  author- 

ity to  take  the  acknowledgment,  within  the  States  for  which  thej 
are  appointed,  of  the  grantors  to  any  deed  or  conveyance  of  lands 
in  this  State,  and  to  take  the  private  examination  ot  femes  coceri. 
Therefore,  where  a  man  and  his  wife,  heing  residents  of  this 
State,  duly  acknowledged  a  deed  before  a  Commissioner  in  Vir- 
ginia, to  which  State  they  liad  gone  on  a  visit  merely,  and  thec»- 
tificate  of  the  Commissionf^r,  being  in  due  form,  was  approved  by 
the  Clerk  of  the  Superior  Court  of  the  county  in  which  the  land 
was  situate,  and  the  deed  duly  recorded^  the  registration  was 
valid. 

2.  The  powers  of  Commissioners,  ^  defined  by  ch.  21,  g  2,  Rev.  Stat, 

and  Decourcu  v.  Barr,  were  subsequently  enlarged  by  ch.  21,  gS, 
Rev.  Code,  which  is  almost  the  same  as  The  Code,  §(V32. 

Civil  ac^tion,  tried  at  February  Term,  1889,  of  Forsyth 
Superior  Court,  before  Philips,  J. 

The  defendant  T.  H.  Pegram,  Jr.,  on  the  31st  of  October, 
1887,  executed  his  promissory  note  for  value  to  plaintiff  for 
three  hundred  and  thirty  four  dollars  and  thirty  cents,  upon 
which,  at  May  Term,  1888,  of  said  Court,  the  plaintiff 
recovered  judgment  for  the  full  amount  of  the  debt,  with  • 
interest  and  costs,  and  no  part  of  said  judgment  has  been 
paid.  On  the  fifth  day  of  December,  1887,  said  Pegram  exe 
cuted  a  deed  of  trust,  conveying  his  personal  property  and 
a  town  lot  to  the  defendants  Buxton  and  Grogan,  for  the 
benefit  of  his  creditors,  with  a  power  of  sale,  and  said  trus- 
tees have  sold,  and  after  satisfying  some  liens  prior  to  said 
deed  of  trust  on  said  lot,  out  of  the  proceeds  of  sale,  have 
now  on  hand  a  sufficient  balance  to  pay  plaintiffs  debt  in 
full. 

The  foregoing  facts  are  allegations  of  the  complaint  not 
denied. 
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The  plaintiff,  in  his  complaint,  alleges  further : 

6.  T.  H.  Pegram,  Jr.,  and  his  wife  Helen  L.  Pegram,  at 
the  time  of  the  execution  of  the  above  mentioned  deed  of 
trust,  were  citizens  and  residents  of  the  town  of  Winston, 
county  of  Forsyth,  State  of  North  Carolina,  both  having 
been  born  and  reared  in  said  State,  as  plaintiff  is  informed 
and  believes,  and  had  been  such  residents  and  citizens  for 
many  years  previous  to  said  assignment  to  Grogan  and  Bux- 
ton, and  that  they  are  still  citizens  and  residents  of  the  State 
of  North  Carolina.  And  that  said  Pegram  had  been  for 
many  years  previous  to  assignment  engaged  in  business  in 
the  town  of  Winston. 

7.  That  said  deed  of  trust  was  drafted  by  an  attorney 
residing  in  the  county  of  Forsyth,  State  of  North  Carolina, 
and  was  taken  by  said  Pegram  from  this  State  to  the  city  of 
Richmond,  State  of  Virginia,  whither  he  and  his  wife  were 
going  for  a  pleasure  trip  of  only  a  few  days,  and  there 
acknowledged  by  them  in  the  following  form : 

(The  Commissioner's  certificate  of  acknowledgment  and 
private  examination,  the  Clerk's  certificate,  adjudging  the 
Commissioner's  certificate  to  be  in  due  form,  and  ordering 
the  registration  of  the  deed,  and  the  certificate  of  the  Regis- 
ter of  Deeds,  all  of  which  were  in  the  usual  form,  were  here 
set  out  in  full.) 

8.  That  before  the  beginning  of  this  action  the  plaintiffs 
demanded  of  all  the  defendants  the  payment  of  said  promis- 
sory note,  which  demand  was  refused. 

9.  That  the  defendant  T.  H.  Pegram,  Jr.,  has  no  other 
property  or  effects,  liable  to  execution,  sufficient  to  satisfy 
the  judgment  of  the  plaintiffs,  he  also  being  irredeemably 
insolvent  beyond  the  property  embraced  and  named  in  the 
above  deed  of  trust. 

Wherefore,  the  plaintiff  demands  judgment: 
1.  That  said  deed  of  trust  be  declared  null  and  void  as  to 
the  plaintiff. 
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2.  That  the  assignees,  Grogan  and  Buxton,  be  held  and 
declared  trustees  for  the  plaiutifif  of  the  money  received  by 
them  from  the  sale  of  the  real  and  personal  property 
attempted  to  be  conveyed  in  said  deed  of  trust,  or  of  so 
much  thereof  as  will  satisfy  the  judgment  of  the  plaintiff; 
and  for  such  other  and  further  relief  as  the  plaintiff  may 
be  entitled  to. 

All  of  the  allegations  of  the  complaint  were  admitted  in 
the  answer,  except  that  the  defendants  denied  that  the  wife 
of  T.  H.  Pegram  went  to  Richmond  on  a  pleasure  trip,  and 
averred  that  she  was  an  invalid,  and  went  there  to  be  treated 
by  a  physician,  expecting  to  be  away  for  an  indefinite  period 
for  that  purpose. 

The  only  question  discussed  was  whether  the  acknowledg- 
ment of  the  deed  of  trust  before  the  Commissioner  was  valid, 
and  from  the  ruling  of  the  Court,  that  the  deed  of  trust  was 
not  properly  proven,  defendants  appealed. 

The  judgment  was  as  follows  : 

"  This  cause  coming  on  to  be  heard,  upon  motion  of  J.  L 
Patterson,  attorney  for  plaintiff,  for  judgment  upon  the 
complaint  and  answer  filed,  it  is  now  adjudged,  after  argu- 
ment for  both  plaintiflF  and  defendants,  that  upon  the  com- 
plaint and  answer  the  plaintiff  do  recover  of  the  defendants 
the  sum  of  $358.32,  and  interest  from  the  16th  day  of  Feb- 
ruary, 1889,  on  the  said  $358.32,  and  the  costs  of  this  action, 
and  that  said  assignees  be  declared  trustees  of  the  proceeds 
of  said  sale  of  real  and  personal  property  desciibed  in  the 
complaint,  and  that  said  deed  of  trust  be  null  and  void  so 
far  only  as  the  plaintiff  in  this  action  is  concerned." 

Mr.  J.  L.  Patterson  (by  brief),  for  plaintiff. 
Mr.  J.  C  Buxtov,  for  defendants. 

Avery,  J.  (after  stating  the  facts).  We  think  that  The 
Code  (§  032)  confers  upon  Commissioners  of  Affidavits,  regu- 
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larly  appointed,  full  authority  to  take  the  acknowledgment, 
within  the  State  for  which  they  are  appointed,  of  the 
grantors  of  any  deed  conveying  lands  lying  in  this  State, 
and,  when  necessary,  to  take  the  privy  examination  of  a 
married  woman,  who  is  a  grantor,  joining  her  husband  in 
the  execution.  When  the  certificate  of  such  Commissioner 
is  adjudged  correct  by  the  Clerk  of  the  Superior  Court  of  the 
county  in  which  the  land  lies,  and  the  deed  is  registered 
upon  the  order  of  the  latter,  the  registration  will  be  deemed 
valid  for  all  purposes.  If  a  deed  of  trust  is  so  proven  and 
registered  in  obedience  to  the  order  of  such  Clerk,  after  adju- 
dication by  him,  it  will  be  effectual  to  pass  the  title  of  land 
or  other  property  conveyed  in  the  deed  to  the  trustee,  and 
will  create  a  lien,  as  against  subsequent  purchasers  for  value, 
or  docketed  judgments  of  later  date,  in  favor  of  the  cestui 
que  trust  named  in  the  deed. 

It  is  not  material  in  such  Oases,  whether  the  grantors,  or 
either  of  them,  are,  at  the  time  of  the  execution  of  the  deed 
or  deed  of  trust,  residents  of  this  State,  or  domiciled  in  the 
State  in  which  the  acknowledgment  is  taken.  Counsel  con- 
tended that  the  ruling  of  this  Court,  in  the  case  of  Decourcy 
V.  Barr,  Busb.  Eq.,  181,  is  decisive  of  the  question  raised  in 
this  case.  We  cannot  concede  the  position  to  be  tenable. 
The  Court,  in  that  case,  construed  section  2,  chapter  21,  of 
the  Revised  Statutes,  as  empowering  Commissioners  of  Affi- 
davits to  take  the  acknowledgments  of  non-residents  only, 
upon  the  ground  that  the  section  declared  that  the  acknowl- 
edgment should  have  "  the  same  power  and  effect,"  &c.,  as  if 
the  same  had  been  made  "  before  some  one  of  the  judges  of 
supreme  jurisdiction  in  any  other  State."  Section  5,  chapter 
37,  of  the  Revised  Statutes,  authorizes  judges  of  courts  of 
supreme  jurisdiction  in  other  States  to  take  the  acknowledg- 
ment of  grantors  residing  "  in  any  of  the  United  States  other 
than  this  State."  The  Revised  Code  was  enacted  at  the  next 
session  of  the  General  Assembly  held  after  that  decision  was 
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rendered,  and  the  law  (as  embodied  in  sec.  2,  ch.  21,  Rev. 
Code)  seems  to  have  been  drawn  with  the  purpose  of  enlarg- 
ing the  powers  of  Commissioners  of  Affidavits,  and  enabling 
them  to  take  and  certify  acknowledgments  of  grantors  of 
deeds,  whether  they  were  non-residents,  or  residents  of  this 
State  temporarily  absent  from  the  State.  The  section  last 
mentioned  has  been  in  force  since  its  enactment  by  the  Leg- 
islature of  1854-'55,  being  almost  the  same  as  section  633  of 
The  Code.  The  latter  gives  to  acknowledgments,  taken 
before  Commissioners  of  Affidavits,  "  the  same  force  and 
effect,  for  all  purposes,  as  if  the  same  had  been  made  or 
taken  before  any  competent  authority  in  this  State."  It  does 
not  seem  that  any  serious  doubt  has  been  entertained  as  to 
the  true  meaning  of  the  law  now  in  force  since  the  case  of 
Simmona  v.  Gholson,  5  Jones,  401  was  decided.  It  has  been 
considered  as  conferring  upon  a  Commissioner  of  Affidavits 
the  same  authority  to  take  the  proof  of  executions  or  the 
acknowledgment  of  grantors,  who  may  be  in  the  State  for 
which  they  were  appointed  (whether  there  temporarily  or  as 
residents),  as  to  the  execution  of  deeds  conveying  land  or 
other  property  located  in  this  State,  that  are  required  or 
allowed  by  law  to  be  registered — that  is,  given  by  law  to  the 
Clerk  of  the  Superior  Court  of  the  county  in  which  the  land 
lies;  but  the  Clerk  has  power  to  adjudge  that  the  execution 
has  been  properly  proven  and  order  the  registration,  while 
the  Commissioner  is  functus  officio,  as  to  any  given  deed, 
when  he  has  attached  to  it  his  certificate  as  to  proof  or 
acknowledgment  of  its  execution.  Evans  v.  Etheridge,  99 
N.  C,  43 ;  Simmons  v.  Gholson,  supra. 

The  plaintiff  is  not  entitled  to  judgment  agaiast  the 
defendants  Buxton  and  Grogan.  He  has  already  recov- 
ered judgment  against  the  defendant  Pegram. 

Error.  Reversed. 
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MARTIN  HOLLER  v.  WILLIAM  RICHARDS. 

Stat}ite  of  Frauds  as  Regards  Lands. 

1.  Where  plaintiff  declares  upon  an  oral  contract  respecting  lands,  void 

under  ihe  statute  of  fiauds,  and  defendant  either  denies  the  con- 
tract, or  sets  up  affirmatively  another  and  a  different  contract,  or 
admits  the  alleged  contract  and  pleads  specially  the  statute  of 
frauds,  in  each  of  these  cases  testimony  offered  to  prove  the 
alleged  contract  is  incompetent,  and  should  be  excluded. 

2.  Michael  v.  Foil,  100  N.  C,  178,  distinguished  from  this  case. 

Civil  action,  tried  at  Fall  Term,  1888,  of  the  yuperior 
Court  of  Caldwell  ('ounty,  before  Clark,  J. 

The  plaintiff  alleges  in  his  complaint,  that  he  bought  the 
tract  of  land  in  controversy  in  this  action  at  a  judicial  sale 
by  a  commissioner  (or  by  assignment  took  the  place  of  bid- 
der), and  had  paid  a  portion  of  the  purchase  money  (to-wit, 
a  little  more  than  one-half),  when  he  agreed  to  sell  the 
defendant  the  timber  on  said  land,  suitable  for  being  sawed 
into  limber,  and  that  defendant  persuaded  him  to  convey, 
by  deed  absolute,  one  undivided  half  of  said  land  to  him, 
defendant,  by  representing  that  it  was  necessary  to  do  so  in 
order  to  protect  him,  defendant,  in  using  the  tiyaber,  and 
by  solemnly  promising,  that  so  soon  as  he  should  cut  and 
use  the  timber,  he  would  reconvey  to  the  plaintiff  said  undi- 
vided half  interest.  Plaintiff  prayed  to  have,  &c.,  defendant 
declared  a  trustee  for  him  as  to  one-half  the  land. 

The  defendant  in  his  answer  denies  the  alleged  verbal 
agreement,  and  avers  that  the  plaintiff,  after  the  purchase 
at  the  sale,  found  that  he  was  unable  to  pay  the  purchase 
money,  and  proposed  to  the  defendant  to  advance  the  last 
payment  in  order  to  prevent  the  Court  from  ordering  a 
resale,  on  motion  of  the  petitioners  in  the  special  proceeding, 
102—35 


546  IN  THE  SUPREME  COURT. 


Holler  v.  Richards. 


and  proposed  that  the  defendant  should,  in  consideration  of 
said  payment,  take  a  deed  for  one  undivided  half  inter^t, 
and  the  defendant  did  pay  the  second  note,  executed  by  said 
Holler  for  the  purchase  money,  and  by  direction  of  said 
Holler  the  deed  was  made  to  defendant  and  Holler,  as  ten- 
ants in  common. 

The  case  stated  by  the  Judge  is  as  follows: 

The  plaintiff  testified  that  he  purchased  the  land  at  a 
oommissioner's  sale  and  sold  the  timber  on  the  land  to 
defendant.  On  the  defendant's  alleging  that  another  jxarty 
claimed  a  pretended  interest  in  the  laud,  and  that  he  made 
a  deed  to  the  land  to  protect  the  possession,  it  was  agreed 
between  them  that  a  deed  absolute  on  its  face  should  be 
made  jointly  to  the  plaintiff  and  the  defendant,  but  that  the 
defendant  should  hold  it  only  for  the  purpose  aforesaid,  of 
protecting  his  timber  right,  and  should  reconvey  the  undi- 
vided half  interest  in  the  land  to  the  plaintiff  as  soon  as  and 
whenever  the  marketable  timber  was  cut  off. 

Upon  the  inducement  of  such  representation,  and  relying 
thereon,  the  deed  was  made  to  plaintiff  and  defendant 
jointly  by  the  commissioner  under  the  direction  of  the 
plaintiff. 

The  defendant  objected  to  the  above  evidence,  on  the 
ground  that  it  contradicted  the  deed  and  was  an  agreement 
concerning  land  not  reduced  to  writing.  Objection  over- 
ruled.  Exception  by  defendant.  There  was  other  evidence, 
but  this  was  the  only  exception.  Verdict  and  judgment  for 
plaintiff.     Appeal  by  defendant. 

The  other  facts  are  stated  in  the  opinion. 

No  counsel  for  the  plaintiff. 

Mr.  B.  C.  Bechvithy  for  the  defendant. 

Avery,  J.  (after  stating  the  case).  The  issue  and  find- 
ing thereon  were  as  follows : 
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"  Did  defendant  take  deed  for  a  half  interest  in  the  land, 
upon  an  agreement  that  he  was  to  have  all  the  timber  on 
said  land,  and  when  it  was  cut  off  he  would  reconvey  to 
plaintiff?"     Answer, "  Yes." 

The  judgment  of  the  Court  was,  in  substance,  that  William 
Richards  holds  title  to  one  undivided  half  of  the  factory 
land  (one  hundred  and  three  acres,  described  in  the  com- 
plaint), as  trustee  for  Martin  Holler,  the  plaintiff,  and  that 
said  Richards  forthwith  execute  and  deliver  to  said  Holler 
his  deed  conveying  all  the  interest  of  said  Richards,  being 
one  undivided  half  in  said  land,  to  said  Holler  in  fee  simple, 
and  that  said  plaintiff  do  recover  costs. 

The  plaintiff  does  not  allege,  in  his  complaint,  that  he  ever 
made  any  payments  except  ten  dollars  due  on  the  first  half 
of  the  purchase  money,  and  subsequently  the  whole  of  the 
first  payment,  and  lastly,  ten  dollars  on  the  last  half,  the 
deferred  payment. 

The  defendant  alleges  positively  that  he  paid  the  amount 
of  purchase  money  still  due,  when  he  bought  from  plaintiff 
the  second  note  for  purchase  money  given  by  the  plaintiff. 

The  plaintiff  replies:  "As  to  paragraph  one  of  the  new 
matter,  that  it  is  true;  that  the  administrators  of  Mr.  Bean 
were  pressing  him  on  the  second  note.  But  he  denies  he 
approached  defendant  and  agreed  to  assign  one-half  interest 
in  the  land  on  his  paying  said  note,  and  that  by  reason  of 
said  payment  the  deed  was  made  to  said  defendant  and  plain- 
tiff as  tenants  in  common.  He  avers  the  truth  to  be  as 
stated  in  the  complaint." 

Counsel  for  defendant  confined  the  discussion  to  the  ques- 
tion, whether  the  testimony  of  the  plaintiff,  if  admitted  to  be 
true,  would  be  sufficient  to  establish  his  equity  in  the  undi» 
vided  half  of  the  land  in  controversy,  conveyed  by  the  com- 
missioner to  the  defendant. 

The  objection  is,  however,  to  the  competency,  not  the  suffi- 
<jiency,  of  the  plaintiff's  evidence  in  itself.    We  must,  there^ 
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fore,  determine  at  the  threshold,  before  reaching  the  point 
presented  by  coun.si'l,  whether  the  nature  of  the  action  is 
such  that  the  testimony  was  admissible  to  be  considered  with 
other  evidence  tending  to  prove  the  plaintiff's  right  to  the 
relief  demanded,  even  though,  without  the  aid  of  extrinsic 
facts,  his  testimony,  as  a  whole,  does  not  constitute  proof  of  a 
cause  of  action. 

One  who  asks  a  court  for  relief  must  allege  and  prove  such 
facts  as  will  establish,  if  true,  his  right  to  the  remedy  speci- 
fied.     Willis  V.  Branch,  94  N.  C,  143. 

The  plaintiff  does  not  pretend  that  the  deed  was  executed 
by  mistake,  but  admits  that  it  was  drawn  with  his  assent,  if 
not  by  his  request,  so  as  to  convey  to  the  defendant  a  half 
interest  in  the  land.  The  pleadings  do  not  justify  the  con- 
clusion, that  the  plaintiff  paid  the  whole  of  the  purchase 
money,  and  therefore  claimed,  in  the  Court  below,  that  his 
testimony  was  competent  to  be  considered  in  connection 
with  other  testimony  tending  to  establish  a  resulting  trust 
in  his  favor  as  to  the  interest  conveyed  to  the  defendant 
Had  tlie  complaint  contained  an  allegation  of  mistake,  or 
set  up  such  a  claim  of  resulting  trust,  it  may  be  that  his 
Honor's  rulings  would  have  been  correct.  If  so,  the  qu^- 
tion  whether  there  was  evidence  dehors  the  deed,  and  in 
addition  to  the  evidence  of  the  plaintiff,  such  as  required 
the  Court  to  submit  an  issue  to  the  jury,  might  have  been 
raised  at  the  close  of  the  evidence,  and  then  the  principle 
stated  in  Hemphill  v.  Hemphill^  9i)  N.  C,  436,  aud  the  other 
cases  cited  by  counsel,  would  have  applied. 

But  the  complaint  does  not  show  who  paid  the  second 
installment  of  the  purchase  money,  while  the  answer  sets 
up,  as  new  matter,  that  it  was  paid  by  the  defendant  Rich- 
ards, and  the  replication  contains  no  denial  of  the  payment 
alleged  in  the  answer.  We  must  assume,  therefore,  that  the 
defendant  paid  a  large  proportion  (probably  about  half)  of 
the  purchase  money  that  the  plaintiff  had  agreed  to  pay. 
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and  that  the  deed  was,  thereupon,  made  to  him,  with  the 
assent  of  the  plaintiff. 

The  right  to  recover,  therefore,  rests  upon  the  naked  alle- 
gation, by  the  plaintiff,  that  the  defendant  made  a  verbal 
promise  to  reconvey  w^hen  the  timber  should  be  cut  off  the 
land,  and  that  allegation  is  denied  in  the  answer.  In  view 
of  the  state  of  the  pleadings,  then,  the  testimony  of  the  plain- 
tiff did  not  tend  lo  show  his  right  to  any  relief,  and  the  objec-j 
tion  ought  to  have  been  sustained  by  the  Court.  It  may  be' 
added,  that  upon  the  finding  on  the  issue  simply,  that  the 
defendant  had  promised  verbally,  when  the  deed  was  deliv- 
ered to  him,  to  reconvey  to  the  plaintiff,  when  he  had  cut  all 
of  the  timber  off  the  land,  leaves  the  plaintiff's  right  to  relief 
to  depend  still  entirely  upon  a  verbal  promise,  when  there  is 
no  principle,  in  view  of  the  denial  of  the  defendant,  to  take  thd 
case  out  of  the  operation  of  the  statute  of  frauds.  Where  the 
plaintiff  declares  upon  a  verbal  promise,  void  under  the 
statute  of  frauds,  and  the  defendant  either  denies  that  he 
made  the  promise,  or  sets  up  another  and  different  contract, 
or  admits  the  promise  and  pleads  specially  the  statute,  tes- 
timony offered  to  prove  the  promise  is  incompetent,  and 
should  be  excluded  on  objection.  (hiUiy  v.  Macy,  84  N.  C, 
434;  Morrison  V.  Baker,  81  N.  C:,  76;  Young  v.  Youvg^ibid.ydl; 
Bcnham  v.  Oraig,  80  N.  C,  224. 

The  case  of  MirJiael  v.  Foil,  100  N.  C,  178,  to  which  our 
attention  has  been  called,  is  not  at  all  analogous  to  this. 
There,  the  plaintiff  brought  his  action,  not  to  compel  a  recon- 
veyance, or  affect  the  deed  in  any  way,  but  upon  a  verbal 
promise  to  pay  money  that  might  be  realized  by  a  future 
eale  of  the  mineral  interest  in  land  conveyed. 

The  Court  below  erred  in  admitting  the  testimony,  and 
the  defendant  is  entitled  to  a  new  trial. 

Error.  Vmire  de  novo. 
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F.  J.  McMillan,  Adm'r,  V.  M.  REEVES  et  al. 

Jurudiction  of  Court  in  Tei^m  in  Special  Proceedings  Trans- 
ferred from  Clerk— Chapter  246,  Laios  '87 — Eatoppd  by 
Judgment. 

1.  Where  a  special  proceeding  is  duly  transferred  from  the  Clerk's  office 

to  the  Superior  Ck)urt  in  term,  and  the  Court  in  term,  having 
jurisdiction  of  the  subject-matter,  with  the  assent  of  the  parties 
interested,  finally  disposes  of  case,  such  action  is  regular  and  will 
be  upheld,  although  the  proceeding,  as  originally  constituted,  was 
not  within  the  jurisdiction  of  the  Clerk;  and  would  be  8<>  eren 
if  ch.  276,  Laws  '87,  did  not  apply  to  this  case. 

2.  A  sale  of  land  under  the  judgment  of  a  Court  having  jurisdiction  of 

the  subject-matter,  is  binding  upon  and  estops  all  persons  inter- 
ested therein,  who  were  duly  represented  before  the  Couit  by 
counsel. 


Civil  action,  tried  before  Co7wor,  J.,  at  Fall  Term,  1S68, 
of  ALLE(iHANY  Superior  Court. 

In  December,  1874,  George  T.  Reeves,  F.  J.  McMillan  and 
Andrew  McMillan,  administrators  of  Alexander  B.  McMillan, 
filed  their  petition  in  the  Superior  Court  of  Alleghany,  before 
the  Clerk,  against  numerous  defendants,  alleged  to  be  the  heirs- 
at-law  of  the  intestate,  praying  that  the  land  described 
therein  "  be  sold  and  converted  into  personal  assets,'*  and  for 
general  relief.  It  is  therein  recited  that  the  intestate  in  hi» 
life-time  contracted  to  sell  to  persons  designated  as  Pierce, 
Hale  &  Co.  the  tract  of  land  (describing  it)  for  a  sum,  of 
which  a  very  small  {)ortion  was  paid  to  the  intestate  before 
his  deatli,  and  to  recover  the  residue  the  plaintiffs  instituted 
suit  against  the  vendees;  that  the  suit  terminated  under  a 
compromise  arrangement  in  favor  of  the  defendants,  and  by 
the  surrender  of  the  bond  for  the  purchase  money  to  them  ; 
that  at  the  same  time  the  title  bond  executed  by  the  intes- 
tate was  returned   by  the  defendants  for  cancellation^  and 
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they  relinquished  all  claim  in  the  land  to  the  plaintiffs,  to 
the  end  it  might  be  resold  to  raise  the  residue  of  the  pur- 
chase money  due  on  the  original  contract. 

On  February  3,  1875,  an  order  was  entered  in  these 
words :  "  It  appearing  to  the  Court  that  the  defendants 
residing  in  the  State  have  been  duly  served  with  summons, 
and  that  publication  has  been  made  for  the  n'^n-resident , 
defendants  ;  upon  reading  the  petition  of  the  plaintiffs,  it  is 
adjudged,  that  the  plaintiffs  sell  the  land  described  in  the 
petition  at  public  auction,  to  the  highest  bidder,  after  giving 
thirty  days'  notice,  on  a  credit  of  six  months,  and  report  their 
proceedings  to  this  Court." 

Pursuant  to  this  order  the  land  was  put  up  and  sold,  and, 
as  it  appears,  purchased  by  David  C.  Edwards,  to  whom 
notice  was  subsequently  issued  of  an  intended  motion  to 
confirm  the  sale,  and  order  a  collection  of  the  purchase 
money,  to  be  heard  at  the  Clerk's  office  on  October  30, 1875. 

To  this  the  said  Edwards  made  answer,  which,  so  far  as 
material  to  the  present  inquiry,  and  we  condense  from,  is  as 
follows: 

He  declares  his  willingness  to  pay  the  purchase  money  as 
soon  as  a  good  title  to  the  premises  can  be  made  to  him,  and 
alleges  several  defects  in  the  title,  as  well  as  a  want  of  juris- 
diction in  the  Court  to  order  its  conveyance. 

That  the  defects  consist  in  the  want  of  words  of  inherit- 
ance in  the  deed  of  one  Reeves  to  one  .Ausborn,  and  in  the 
deed  from  the  latter  to  the  intestate,  preceding  owners  under 
whom  he  claims,  and  a  mistake  in  the  boundnrvas  described 
in  the  first  of  said  deeds. 

That  the  contract  of  sale  entered  into  in  the  intestate's  life- 
time remains  in  force,  and  one  of  the  original  purchasers  is 
dead,  leaving  heirs,  to  whom  his  equitable  interest  has 
descended. 

That  the  land  has  been  sold  for  taxes  and  bought  by  Frank 
McMillan,  to  whom  a  deed  therefor  has  been  executed. 
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That  in  the  suits  against  Pierce,  Hall  &  Co.,  some  neces- 
sary parties  were  not  served  with  process,  and  consequently 
are  not  bound  by  what  was  done  in  disjiosing  of  that  cause. 

Thereupon,  a  summons  was  issued  and  a  further  complaint 
filed,  wherein  are  repeated  the  allegations  in  the  former, 
with  the  superadded  exi)lanatory  statement  that  the  first 
contract  of  sjile  was  made  with  Alexander  Pierce  and  Jere- 
miah Jennings,  who  agreed  to  admit  into  the  benefits  of 
their  purchase  others,  to-wit,  James  Wilkerson  and  John 
Wilkerson,  acting  jointl)'  and  associates,  who  entered  into 
the  bond  sued  on,  substituted  for  that  first  given  for  the  pur- 
chase money,  enlarged,  as  before  explained,  to  the  sum  of 
13,300  from  $2,200,  the  contract  price. 

Steps  were  adopted  to  bring  in  these  other  parties  alleged 
to  be  interested,  and  at  Spring  Term,  1880,  it  was  "  adjudged 
that  the  defendants  have  been  duly  served  with  process,  and 
one  W.  E  Harden  was  appointed  guardian  ad  litem,  to  those 
ascertained  to  be  minors,  and  he  put  in  an  answer  admit- 
ting  the  plaintiff's  allegations  to  be  true.'' 

The  cause  being  in  the  Superior  Court,  and  under  the 
direct  cognizance  of  the  Judge,  after  several  continuance, 
at  Spring  Term,  1888,  was,  by  consent,  referred  to  Q  F. 
Neal,  Esq.,  "  to  take  the  evidence,  find  the  facts  thereon,  and 
report  the  same,  with  his  conclusions  of  law  arising  upon 
the  objections  filed  by  David  Edwards,  to  judgment  being 
rendered  against  him  for  the  [mrchase  money  for  the  lands 
purchased  by  him,  and  especially  whether  the  [)laintiff  can 
make  a  good  title  to  the  said  land." 

The  report  was  accordingly  made,  in  which  are  found  the 
facts,  which  have  been  briefly  stated,  in  greater  detail  and 
accuracy ;  and,  further,  that  at  the  hearing  before  the  referee, 
on  August  9,  1888,  Messrs.  Field  &  Doughton,  attorneys  of 
said  Court,  declared  that  thev  were  the  attorneys  of  record, 
and  in  this  case  represented  the  heirs  of  A.  B.  McMillan, 
deceased  ;  "  which  fact,"  in  the  words  of  the  referee,  "  /  find 
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to  be  true,  and,  as  such  attorneys,  they  fully  acquiesce  in  and 
agree  to  said  sale,  and  here  insist  vpon  iU  confirmation,  agree- 
ing to  submit  to  any  orders  or  decrees  of  this  Court,  now  or 
hereafter  to  be  made,  by  which  the  title  to  said  land  may  be 
perfected  to  the  respondent  and  divested  from  the  heirs  of 
A.  B.  McMillan,  deceased."  The  referee  adds  that  the  attor- 
ney of  the  widow  of  the  deceased,  Kelley  Boyer,  Esq.,  "  also 
agreed  to  any  decree,  as  to  her  rights,  so  as  to  perfect  the 
title  in  the  respondent."  As  conclusions  of  law,  the  referee 
finds  as  follows: 

"  1.  I  decide  that  all  the  interests  of  Pierce,  Hale  &  Co.,  and 
of  Pierce  &  Jennings,  in  this  land,  h^  been  divested  from 
them  by  the  compromise  above  mentioned,  and  the  proceed- 
ings and  judgments  of  this  Court  instituted  to  bar  and  con- 
clude their  said  interests,  and  also  by  the  presumption  of 
abandonment  arising  under  chap.  65,  §  19,  of  the  Revised 
Code,  as  construed  by  the  case  of  Headen  v.  Womaik. 

"  2.  That  the  heirs  of  A.  B.  McMillan  were  properly  before 
the  Court  in  this  case,  as  defendants,  it  having  been  so 
adjudged  by  the  Court,  and  that  the  facts  in  the  case  bring 
it  within  the  letter  and  spirit  of  §  185  of  The  Code. 

"3.  Upon  the  main  question  involved,  I  decide  that  the 
Clerk  of  the  Superior  Court  of  Alleghany  has  no  jurisdic- 
tion over  the  subject-matter  of  this  suit,  brought  by  the  plain- 
tiffs as  administrators;  for  the  sale  of  land  for  distribution 
as  personal  assets,  made  by  consent  of  many  of  the  heirs,  or 
all  of  them,  indeed,  did  not  confer  jurisdiction  upon  the  said 
Court,  or  authorize  or  legalize  the  orders  and  decrees  made 
therein;  and  for  want  of  jurisdiction,  the  order  of  sale,  and 
all  the  proceedings  in  the  said  suit,  were  a  nullity.  The  title 
to  said  land  being  in  the  heirs  of  A.  B.  McMillan,  deceased, 
divested  of  all  equities  in  Pierce,  Hale  &  Co.,  or  others,  the 
plaintiffs,  as  administrators,  cannot  perfect  the  title  to  the 
respondent.'' 
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"  1.  The  plaintiff  excepted  to  the  report,  in  that  the  referee 
ruled  that  the  Probate  (Superior)  Court  has  not  jurisdiction 
of  the  subject-matter  of  the  action. 

**  2.  That  he  erred  in  finding  as  a  conclusion  of  law  in  his 
third  conclusion  that  the  plaintiffs  and  defendants  could  not, 
by  waiving  all  irregularities,  and  could  not  by  consent,  con- 
fer such  jurisdiction  upon  this  Court  (the  Superior  Court)  so 
as  to  enable  it  to  vest  in  the  respondent  a  title  to  said  land." 

Respondent  D.  C.  Edwards  excepts  to  the  report  of  the 
referee : 

"For  that  the  referee  erred  in  his  conclusions  of  law 
(marked  2),  that  the  beirs  of  A.  B.  McMillan,  who  had  not 
been  served  with  process,  were  bound  by  the  orders  of  the 
Clerk;  that  those  served  could  answer  for  all." 

The  following  judgment  was  rendered  at  Fall  Term,  1888, 
by  Connor,  Judge: 

"This  cause  coming  on  for  a  hearing  upon  the  report  of 
Quiney  F.  Neal,  f]sq.,  referee  heretofore  appointed  herein, 
and  the  exceptions  thereto,  the  plaintiifs  being  represented 
by  Messrs.  Vaughan  &  Boyer,  the  defendants  by  Messrs.  R. 
A.  Doughton  and  W.  C.  Fields,  and  the  purchaser,  also  a 
defendant,  by  J.  W.  Todd,  Esq.,  all  of  said  counsel  being 
regular  attorneys  of  this  Court,  and  duly  empowered  to  rep- 
resent their  said  duties  in  this  behalf,  the  defendants,  upon 
the  intimation  of  the  Court  that  the  names  of  the  defend- 
ants not  appearing  in  the  summons,  the  same  was  defective, 
requested  and  obtained  permission  to  file  the  supplemental 
petition,  settinfg  out  the  names  of  all  of  the  defendants  and 
heirs-at  law  of  A.  B.  McMillan,  deceased,  and  requesting  the 
confirmation  of  the  sale  heretofore  made  in  this  cause,  and 
the  Court,  finding,  as  a  fact,  that  the  names  of  the  persons 
set  out  in  s:ud  supplemental  petition  are  all  of  the  heirs-at- 
law  of  the  said  A.  B.  McMillan,  deceased,  and  that  Messrs. 
R.  A.  Doughton  and  W.  C.  Fields,  attorneys  as   aforesaid, 
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have  powers  of  attorney  from  said  persons,  proceeded  to 
hear  and  pass  upon  said  exceptions  of  the  parties  to  said 
report. 

"The  report  is  so  amended  that  the  first  exception  of  the 
plaintiffs  and  defendants  became  immaterial 

"  The  supplemental  petition  filed  by  the  defendants  remov- 
ing the  objection  upon  which  the  exception  filed  by  D  C. 
Edwards,  the  purchaser,  is  based,  the  said  exception  is  overr 
ruled. 

"In  regard  to  the  other  exceptions  filed  by  the  plaintiffs 
and  the  defendants,  the  Court  being  of  the  opinion  that  the 
judgment  rendered  in  the  Superior  Court  of  Alleghany 
County,  in  the  action  wherein  the  plaintiffs,  administrators 
of  A.  B.  ^McMillan,  were  plaintiffs,  and  Pierce  &  Jennings 
and  others  were  defendants,  wherein  the  defendants,  heirs- 
at-law  of  said  A.  B.  McMillan,  were  plaintiffs,  and  the  said 
Pierce  &  Jennings  and  others  were  the  defendants,  vested 
the  legal  title  to  the  lands  in  controversy  in  the  heirs-at-law  of 
said  A.  B.  McMillan,  discharged  of  any  trust,  and  that  the 
plaintiffs,  as  administrators,  had  no  power  or  duty  in  respect 
to  the  same.  That  the  Clerk  had  no  jurisdiction  to  render 
the  judgment  directing  a  sale  of  said  land  for  the  purpose 
set  out  in  said  petition.  That  the  summons  and  all  the  pro- 
ceedings had  in  said  proceeding  are  injudicious. 

"The  Court  being  further  of  tht'  o[)inion  that  the  plain- 
tiffs and  defendants,  being  the  owners  of  the  said  lands,  were 
entitled  to  a  sale  thereof  for  partition,  and  that  they  had  a 
right  to  elect  to  so  treat  and  regard  this  proceeding,  and 
waive  all  irregularities  therein.  That  they  have  so  elected, 
and  that  they  are  entitled  to  have  the  sale  and  all  proceed- 
ings in  connection  therewith  ratified  and  confirmed.  That 
the  purchaser,  having  entered  into  the  possession  of  the  said 
land  under  and  by  virtue  of  said  sale,  and  received  the 
rents  and  profits  thereof  since  1875,  cannot  be  heard  to  object 
to  the  confirmation  thereof  and  payment  of  the  purchase 
money,  upon  a  good  and  sufficient  deed  being  tendered  him. 
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"It  is  therefore  considered  and  adjudged  by  the  Court  (the 
parties,  pursuant  to  the  act  of  1887,  chapter  276,  having 
requested  that  the  cause  be  retained  in  this  Court  for  final 
judgment),  that  the  sale  made  to  D.  C.  Edwards  by  the  plain- 
tiffs, pu^^uant  to  the  judgment  herein,  be  and  the  same  is  in 
all  things  confirmed,  and  that  all  orders,  judgments  and 
decrees  heretofore  made  in  this  cause  in  respect  to  said  sale 
be  confirmed.  And  that  upon  the  payment  of  tlie  purcha^ 
money  and  interest  due  from  said  D.  C.  Edwards,  according 
to  the  terms  thereof,  to  the  commissioners  hereinafter  nanied, 
the  said  commissioners  to  execute  a  good  and  sufficient  deed  to 
said  D.  C.  Edwards,  conveying  to  him  all  of  the  right,  title 
and  interest  which  the  plaintiffs  and  defendants  acquired  in 
said  lands  as  the  heirs-at-law  of  A.  B.  McMillan ;  also  all 
right  to  dower  therein  which  the  defendant  Mary  Alexander 
acquired  as  the  widow  of  the  said  A  B.  McMillan;  that  the 
said  D.  C.  Edwards  pay  to  the  commissiontr  hereinafter 
named,  within  ninety  da5's  from  January  1, 1889,  the  amount 
of  said  purchase  money  and  interest  due  as  aforesaid;  that 
upon  his  failure  to  pay  said  purchase  money  within  said  time, 
the  said  commissioner  to  proceed  to  sell  the  said  lands  for  cash, 
at  the  court-house  door  in  Sparia,  fir^t  giving  thirty  days' 
notice  of  such  sale  in  the  newspaper  having  the  largest  cir- 
culation in  said  county,  and  posting  a  notice  thereof  at  the 
court-house  door  and  four  other  public  places  in  said  county. 

"  That  in  the  event  such  sale  becomes  necessary,  he  make 
report  thereof  to  the  term  of  this  Court  next  ensuing  there- 
after. 

**  That  \V.  C.  Fields,  Esq.,  be  and  he  is  hereby  appointed  a 
commissioner,  with  power  to  perform  and  execute  the  pro- 
visions of  this  judgment,  and  make  report  thereof  to  the 
next  term  of  this  Court.  The  exceptions  of  the  plaintiffs 
and  dtfeudants 

"That of  the  dower  of  Mary  Alexander  maybe 

ascertained  bj'  a  referee.  The  costs  will  abide  the  final  judg- 
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ment  herein.  The  cause  will  be  retained  for  further  orders 
and  decrees." 

On  the  judgment  was  written :  "  We  hereby  assent  to  the 
provisions  of  the  foregoing  judgment." 

This  was  signed  by  counsel  for  the  plaintiff  F.  J.  McMillan, 
the  counsel  for  A.  B.  McMillan's  heirs,  and  the  counsel  for 
Polly  Alexander. 

The  respondent  David  C.  Edwards  appealed. 

No  counsel  lor  the  plaintiffs. 

Messrs,  C\  M.  Busbee  and  G.  V.  Strong,  for  the  appellant. 

Smith,  C.  J.  (after  stating  the  facts).  It  will  be  seen  from 
the  foregoing  recapitulation  of  facts  and  rulings,  that  the 
appeal  of  the  respondent  Edwards  brings  up  for  review  but 
two  questions : 

1.  The  validity  and  effect  of  the  jurisdiction  exercised  in 
ordering  and  confirming  the  sale;  and 

2.  The  sufficiency  of  the  proceeding  to  bind  all  the  parties 
in  interest  by  a  conveyance  made  under  ihe  direction  of  the 
Court. 

The  first  of  these  exceptions  has  been  most  earnestly 
pressed  in  the  argument,  and  the  conclusion  of  the  referee 
maintained  by  the  counsel  of  the  appellant,  of  a  total  want 
of  jurisdiction  and  consequent  nullity  in  the  proceeding. 

There  seems  to  be  some  misapprehension  of  the  nature 
and  purposes  of  the  action,  having  for  its  object  the  sale  of 
the  laud  and  its  conversion  into  personal  assets,  with  which, 
ordinarily,  the  administrator  has  nothing  to  do,  unless  the 
fund  to  be  raised  by  the  sale  of  the  realty  is  required  to 
pay  the  debts  and  expenses  of  administration. 

The  administrators  came  into  possession  of  the  debt  due  for 
the  purchase  money,  and  the  legal  estate  in  the  land  descended 
to  the  heirs,  charged  with  its  payment.  They  were  but 
trustees  holding  the  title  as  security  for  the  payment  of  the 
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debt,  and  interested,  only  as  distributees,  in  having  it  dis- 
charged by  the  proceeds  of  sale,  the  vendees  being  insolvent, 
and  this  being  the  only  means  of  obtaining  payment. 
Their  interest  in  the  subject-matter  lay  in  securing  an 
enlargement  of  the  personal  estate  passing  into  the  hands  of 
the  administrators,  and  with  which  he  was  chargeable.  The 
action  upon  the  note  was  brought,  as  well  as  that  in  the 
name  of  the,heirs-at-law,  to  regain  possession  of  the  land,  to 
compel  an  appropriation  of  the  land  to  the  discharge  of  the 
debt,  and  the  compromise  was  effected,  primarily,  to  obtain 
the  land  exonerated  from  liability  under  the  title  bond  as  a 
security  for  the  debt,  to  be  surrendered  for  that  purpose,  in 
place  of  the  personal  obligation  assumed  in  the  note.  It  was 
proposed  in  this  way,  not  to  extinguish  the  debt  and  pro 
taato]  diminish  the  personal  estate  in  the  administrator's 
hands,  but,  as  it  was  the  only  resource  from  which  the  debt 
could  be  made,  to  accept  the  land  itself,  the  purchasers 
surrendering  the  title  bond,  and  all  equities  and  rights  aris- 
ing under  it,  as  the  sole  security,  and  to  raise  the  money  by 
subjecting  it  to  a  sale.  The  result  would  of  course  be  to 
replace  for  the  note  whatever  sum  could  be  made  by  selling 
the  security,  in  the  personal  estate  of  which  the  note  consti- 
tuted a  part.  To  this  end  the  assent  of  the  heirs  was  neces- 
sary, and  was  given  in  the  adjustment  arrived  at,  and  con- 

« 

summated  in  the  disposition  of  the  two  actions,  as  far  as  could 
be,  by  the  parties  to  them. 

But  the  sum  lost  in  the  surrender  of  the  note  could  only 
be  reinstated, and  the  personal  estate  belonging  to  thedistribu- 
tees  made  good,  by  the  sale  of  the  land,  and  hence  recourse 
was  had  to  the  present  proceedings  to  divest  the  title  out  of 
the  heirs,  who,  being  numerous  and  scattered,  and  some  of 
them  under  age,  could  not,  by  voluntary  deeds,  efiFectually 
pass  the  title  to  a  purchaser. 

It  is  not  material  to  inquire  into  the  question  of  the  juris- 
diction invoked  in  initiating  the  suit,  since  any  objection  on 
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this  account  is  obviated  by  the  removal  of  the  cause  into  the 
Superior  Court,  presided  over  b}^  tlie  Judge,  and  the  submis- 
sion of  all  the  parties  thereto  to  his  exen  ise  of  jurisdiction 
in  the  premises,  as  fully  as  if  the  action  had  there  originated. 
As,  then,  the  Court,  assuming  to  exercise  jurisdiction,  did 
possess  it  fully  over  the  subject-raatler  of  the  action  and  the 
parties  to  it,  in  which  all  the  heirs  were  represented  by  coun- 
sel, the  cause  was,  in  a  strict  sense,  c^'ram  judice,  under  the 
rulings  in  West  v.  Kitfrell,  1  Hawks,  493,  and  Boingy.  Rail- 
roady  87  N.  C,  360,  even  without  the  aid  of  the  act  of  1887, 
ch.  276,  which  sustains  the  jurisdiction  thus  acquired,  and 
authorizes  the  Court  "  to  proceed  to  hear  and  determine  all 
matters  in  controversy  in  such  action,"  &c. 

No  exception  has  been  taken  at  any  time  by  any  party  to 
the  action.  On  the  contrary,  by  their  respective  counsel, 
they  have  at  all  times  assented  to  what  was  done,  and  even 
to  the  final  decree  rendered  in  the  cause. 

The  appellants'  objection  has  no  force  unless  the  proceed- 
ing, in  its  entirety,  is  a  nullity,  and  it  certainly  cannot  require 
argument  to  combat  such  contention.  Norwood  v.  Peoples, 
94  N.  C,  167. 

There  can  be  no  successful  resistance  made  to  the  proposi- 
tion that  a  title  obtained  under  the  decree  or  judgment  to 
which  all  those  having  any  property  or  interest  in  the  land 
are  privy  as  parties,  in  a  case  whereof  the  Court  has  cogni- 
zance, will  be  perfected  against  them,  and  each,  sui  juris, 
estopped  to  dispute  it. 

While  the  want  of  power  in  the  Court  to  entertain  and 
proceed  with  the  cause  has  been  most  urged  in  the  argument 
before  us,  the  appellants'  only  exception,  appearing  in  the 
record,  is  the  alleged  ruling  that  the  service  of  process  on 
Bome  of  the  defendants,  on  accountof  their  number,  would  be 
sufficient  to  bind  all  under  §  185  of  The  Code,  The  act  does 
BO  indeed  provide;  but  if  it  were  otherwise,  the  whole  of  the 
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heirs  are  represented  by  counsel,  professing  to  act  for  all,  and 
the  decree  itself  recites  that  the  names  of  the  defendants  set 
out  in  the  supplemental  petition  "  are  all  of  the  heirs-aUkw 
of  the  said  A.  B.  McMillan,"  and  that  the  attorneys,  R.  A. 
Doughton  and  W.  C.  Fields,  appearing  for  them,  "  have  pow- 
ers of  attorney  from  said  persons  "  These  facts  come  before 
us  not  controverted,  and  remove,  if  there  be  any  force  iu  the 
objection,  the  complaint  of  the  ruling  from  which  theap[)eal 
is  taken. 

The  other  alleged  defects  set  out  in  the  appellants'  response 
seem  not  to  have  been  relied  on  at  the  hearing  below,  and 
are  not  the  subject-matter  of  the  complaint  presented  in  tJie 
appeal. 

There  is  no  error,  and  the  cause  will  proceed  at  the  point 
where  it  was  interrupted  by  the  appeal,  until  fully  dis- 
posed of 

No  error.  Affirmed. 
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ACTION: 

Statement  of  cause  of,  59. 

ACTION  TO  RECOVER  LAND: 

1.  An  answer  of  »lefendants  asserting  title  in  them  to  land  claimed 

by  plaintiff,  involves  a  denial  of  plaintiff's  title,  and  plaintiff" 
must  prove  his  title,  even  though  it  appear  the  defendants  have 
none.     Midget t  v.  Wharton,  14. 

2.  When  land  sued  for  by  plaintiff   was  included  in  the  general 

boundaries  of  a  tiact  described  in  the  deeds  under  which  he 
claimed,  but  there  was  a  reservation  in  one  of  the  deeds  con- 
stituting his  chain  of  title  excepting  the  land  heretofore  con- 
veyed by  T.  H.  S.  to  other  parties,  and  by  B.  J.  M.  to  S.  M.  3/., 
and  by  J,  S.  M.,  and  the  locus  in  defendants'  possession,  and  to 
which  their  answer  averred  ownership  in  them,  was  identified 
as  described  in  a  deed  from  T.  H.  S.  to  a  son,  which  >^a8  pro- 
ducetl :  Held,  that  the  reservation  was  good  against  plaintiff, 
though  the  deed  from  T.  H.  S.  was  fraudulent  and  void  as  to 
creditors.     Ibid. 

ACTIONS.  JOINDER  OF:    See  Joinder  of  Actions. 

ADMINISTRATION: 

1.  The  original  administration  of  one's  estate  having  been  granted! 

befoie  July,  1869,  a  creditor  could  bring  suit  against  his  per- 
sonal and  real  representatives  and  have  an  account  taken,  so 
that  a  decree  should  be  rendered  against  the  one  or  the  other  as 
in  equity  entitled.     Wilson  v.  Pearstni.  290. 

2.  Though  a  Judge  has  the  right  t<»  amend  the  record  in  the  Court 

below  so  as  to  make  it  speak  the  truth,  he  has  no  power  to  make 
any  amend  men  t  that  would  affect  the  records  c)f  this  Court;  an 
ai'peal  from  a  judgment  in  an  miction  against  an  administrator, 
begun  before  18(>9,  liaving  vacated  a  judgment  absolute  in  this 
Court,  conclusively  fixes  him  with  assets.     Ibid. 

3.  Though  an  administrator  d.  b.  n.  is  the  proper  party  to  bring  suit 

to  collect  assets  to  pay  the  debts  of-  tlie  estate,  his  refusal  to  do 
so,  without  indemnity,  makes  it  competent  for  the  creditors  to 
sue.  making  him  a  party  defendant,  either  under  >$  185  of  The 
Code  or  the  former  equity  practice.     Ibid. 
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4.  When,  in  a  former  action,  it  was  agreed  in  writing,  nt  Spring 

Term,  18s3.  that  plaintiff  might  take  a  nonsuit  and  enter  the 
8ame  in  vacation,  and  at  Spring  Term.  18^3.  a  nonsuit  was 
entered  without  objection,  nunc  pn>  tunc,  as  i  f  Fall  Term,  1H82, 
the  ilffendant  cannot,  in  the  present  action,  bn^ught  to  Spring 
Term,  \HHii.  impeach  the  order  collaterally  and  avail  himself  of 
the  i>endency  of  the  former  action  as  a  defence.     Ibid. 

5.  The  action  having  been  brought  for  a  breach  of  an  adniinistratioD 

1)  »iic],  the  cause  of  action  is  the  original  debt,  and  not  a  jadg- 
ment  theretofore  taken  fixing  the  admin  i!<t  rat  or  with  asset*. 
I  bill 

6.  The  failure  of  an  administratur  to  faithfullv  administer  the  assets 

that  come,  or  ought  to  come,  into  his  hands,  constitutes  a  breach 
of  his  otlicial  bond,  which  can  be  cured  only  by  actual  payment, 
and  the  cause  of  action  on  the  bond  is  not  merged  in  a  judg- 
ment obtained  against  the  administrator  for  a  debt  due  the 
plaintiff.     Ibid. 

7.  The  statute  of  pfesumptitm  of  payment,  and  not  the  statute  of 

limitations,  is  applicable  to  an  action  on  an  administration  bond 
executed  in  1H59  and  for  a  breach  prior  to  August  24,  lS6i<l7?« 
Code,  i  136),  and  the  action  i)eing  brought  within  ten  years,  and 
judgment  given,  with  the  intervention  of  less  than  a  year  after 
nonsuit,  the  i)lea  of  the  statute  cannot  avail  a  surety.    Ibid, 

8.  An  objection  in  this  C 'ourt  that  the  action  on  an  administration 

bond  was  not  brouglit  in  the  name  of  the  State  may  \ye  obviated 
by  a  motion  to  amend,  under  fi  965  of  The  Code:  but,  under  the 
circumstances  of  this  case,  on  terms  that  plaintiffs  pay  all  cnsU 
Ibid. 

9.  An  administrator  filed  his  final  account,  ex-parte.  before  the 

Clerk  of  the  Superior  Court  in  May,  1879,  which  account  showed 
a  balance  in  favor  of  the  aduiinislrator.  The  plaintiff  sued  in 
April.  1HH8,  as  one  of  the  next  of  kin,  to  have  the  account  re- 
stated. The  defendant  administrator  pl*»aded  the  «i.r-year  stat- 
ute of  limitation  as  a  bar  to  the  account:  Held,  that  such  statute 
did  not  apply,  and  an  order  for  a  reference  to  state  the  account 
was  proi)er.     Woody  v.  Brooks,  384. 

10.  The  statutes  of  limitation  applicable  to  actions  against  adminis- 

trators make  a  distinction  between  their  fiduciarv  liabilities  and 
their  liabilities  upon  the  administration  bond.     Ibid. 

11.  Under   The  Code,  ^  153  (2),  a   creditor   must   bring   his  acti« 

within  seven  years  next  after  the  qualification  of  the  personal 
representative,  and  the  adverti-seraent  for  creditors.     Ibid. 
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12.  Under  The  Code,  %  154  (2).  «n  jiction  against  the  personal  repre- 

sentative, on  his  bond,  mutst  be  brought  within  six  years  after 
the  filing  and  auditing  of  the  final  account.  In  addition  to  the 
protection  of  thi-  section,  the  surttiea  en  the  bond  are  exonerated 
unless  action  is  brousfht  within  tliree  years  after  bre-  ch  of  the 
bond.     The  Code.  '^  15o  (0).     IhifL 

13.  No  statute  of  limitations  i>  a  bar  to  an  action  to  recover  a  balance 

admitted  by  a  personal  representative  to  be  due  legatees  or  dis- 
tributees on  his  final  account,  unless  he  can  show  that  he  has 
disposed  of  such  balance  in  some  vvay  authorized  by  law,  or 
unless  three  years  have  eUpsed  since  a  demand  and  refusal  to 
pay  such  admitted  balance.     Ibid. 

14.  An  action  to  ivipeach  the  final  account  of  a  personal  representa- 

tive must  be  brought  within  ten  years  from  the  finding  and 
auditing  thereof.  Such  cases  are  governed  by  The  Code,  ^  158. 
Ibid. 

15.  The  Code,  ^  154(2).  expressly  applies  to  actions  on  the  "official 

bond,"  >^  154  (6)  to  sureties  only,  and  g  155,  so  far  as  executors, 
administrators  and  guardians  are  concerned,  is  applicable  only 
when  there  has  l)een  a  settlement,  either  by  acts  of  the  parties 
or  a  decree  of  Court.     Ibid. 

16.  In  1869  an  administrator,  in  proceedings  pending  in  the  Probate 

Court,  resigned,  with  the  permission  of  the  Court,  and  admin- 
istrator rf.  ?>.  i\.  was  appointed  and  duly  qualified.  In  1887  the 
next  of  kin  of  the  intestate  brought  an  action  on  the  bond  of 
the  original  administrator,  alleging  breaches  of  the  bond  and  for 
an  account  and  settlement:  Held,  that  accepting  the  resignation 
of  the  administrator  and  appointing  his  successor,  having  been 
done  in  proceeding  duly  in>tituted,  and  there  having  been  no 
exceptions  filed  or  appeal  taken,  it  was  too  late  to  disturb  the 
judgment  of  the  Probate  Court  after  the  lapse  of  nearly  twenty 
years.     TuUnirt  v.  Hollar,  406. 

17.  The  Probate  Court  in   1861)  (and  semble  the  Clerk  now)  had  the 

power,  for  good  and  sufficient  cause,  to  remove  an  administra- 
tor: or  for  like  cause,  as  necessarily  equivalent,  to  permit  him 
to  resign  his  trust.     Ibid. 

18.  However  it  may  be  held  elsewhere,  it  is  well  settled  that  in  this 

State  an  action  against  a  former  administrator  or  his  bond  must 
be  brought  by  an  administrator  d.  b.  n.,  and  not  by  the  next  of 
kin,  distributees  or  creditors  of  the  intestate.     Ibid. 

ADMINISTRATOR:    See  Administration. 
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ADVERSE  POSSESSION: 
Evidence  of,  264. 

AMENDMENT: 

Of  pleadings,  29(>. 
Of  records.  290. 

APPEAL: 

1.  The  Supreme  Court  will  not  consider  any  assignments  of  em»r 

except  those  appearing  in  the  record  proper  and  in  the  case  set- 
tled on  appeal.     Rodman  v.  Harvey,  1. 

2.  While  the  statute  pcissed  at  the  recent  (1839)  se^ion  of  the  General 

Assembly  provides  that  the  Supreme  Court  may  allow  an  under- 
taking on  appeal  to  be  filed  in  that  Court,  the  power  thus  con- 
ferred will  not  be  exercised  unless  the  appellant  shows  a  reason- 
able excuse  for  his  failure  to  give  the  undertaking  within  the 
time  prescribed  by  The  Code,  §g  549,  552.   Harrison  v.  HoJ.Vi. 

3.  Where  the  facts  upon  which  a  plea  in  bar  is  based  are  admitted 

in  the  pleadings,  it  is  the  duty  of  the  Judge  to  determine  the 
question  of  law  raised,  and  if  he  refuses  to  pass  upon  the  plea 
in  bar,  but  orders  a  reference  to  state  an  account,  such  refusal 
is  a  denial  of  a  right,  and  in  effect  an  adverse  ruling  upon  the 
plea,  which  is  open  to  correction  on  appeal  to  this  Court. 
Woody  V.  Brooks,  834. 

4.  Upon  such  appeal  this  Court  will  pass  upon  the  question,  whether 

or  not  the  facts  admitted  by  the  pleadings  constitute  a  plea  in 
bar,  although  such  question  was  not  passed  upon  dirtctlyhj 
the  Court  below.     Ibid. 

5.  Only  those  exceptions  which  were  made  l>elow  will  be  considered 

in  the  Supreme  Court.     Allen  v.  Railroad,  381. 

6.  The  point,  that  there  is  no  evidence  to  support  the  findings  of 

fact  made  or  adopted  by  the  Judge  below,  must  be  noade  by 
exception  file<l  and  called  to  the  attention  of  the  Judge  dnring 
the  term,  in  analogy  to  a  motion  for  a  new  trial.  An  exception 
based  on  such  grounds,  filed  after  the  term,  under  Rule  7.  will 
not  be  considered  in  the  Supreme  Court;  although  the  exception. 
that  thrre  is  no  evidence,  dv.,  is  one  which  the  Court  will  pa» 
upon  if  nia<le  in  apt  time.     B  title  v.  Mayo,  413. 

7.  Where  there  had  been  two  defendants,  as  to  one  of  whom  a  nol 

pros,  was  entered,  and  a  verdict  and  judgment  against  the 
other,  who  appealed  and  served  a  case  on  appeal  upon  plaintiff? 
counsel,  and  he  having  reason  to  believe  that  the  attorney  for 
the  vol.  prossed  defendant  was  also  attorney  for  the  appellant, 
though  such  was  not  the  fact,  served  his  counter-case  on  such 
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attorney:  Held,  upon  motion,  that  it  was  proper  to  remand  the 
case  to  be  made  up.  as  from  the  rendition  of  judgment,  accord- 
ing to  law.     RuHsell  v.  Koonce,  485. 

8.  An  appeal  will  not  be  dismissed  for  the  absence  of  a  statement  of 

the  case  on  appeal,  as  error  may  otherwise  appear.  The  proper 
motion,  in  the  absence  of  error  assigned  or  appearing  in  the 
record,  is  to  affirm  the  judgment.     Walker  v.  Scott,  487. 

9.  When  it  is  claimed  that  a  statement  of  case  on  appeal  was  never 

properly  served  and  should  not  have  been  sent  to  this  Court  as 
part  of  the  record,  the  proper  course  for  the  objecting  party  is 
to  move  for  a  continuance  here  until  he  can  apply  to  the  Court 
below  to  strike  the  paper  from  the  file.  In  that  Court  the  record 
is  made  up  for  hearing  in  this  Court  on  appeal.     Ibid. 

10.  It  is  sufficient,  under  the  rule,  if  the  record  Rhall  have  i>een  printed 

when  the  case  shall  be  called  for  argument.   Ibid, 

11.  The  rtdes  of  practice  prescribed  by  this  Court.  un«ler  Art.  IV, 

Eec.  12.  of  the  Constitution,  and  ^  961  of  The  Code,  are  not 
merely  directory.  Rule  2,  sees.  7  and  8.  as  to  the  time  within 
which  appeals  must  be  docketed  and  niotioii  by  appellee  to  dis- 
miss in  case  of  delay  beyond  the  time,  without  reasonable  excuse 
for  delay,  is  remedial  and  salutary,  and  will  be  enforced:  but, 
on  motion,  time  will  be  given  to  the  party  delinquent  to  show 
reasonable  excuse  for  his  delay.     Ibid, 

ARREST: 

1.  The  term  "arrest"  has  a  technical  meaning,  applicable  in  legal 

proceedings.  It  implies  that  a  person  is  thereby  restrained  of 
his  liberty  by  some  officer  or  agent  of  the  law,  armed  with  law- 
ful process,  authorizing  and  requiring  the  arrest  to  be  made. 
Lawrence  v.  Buxton,  129. 

2.  To  constitute  an  arrest,  the  person  of  the  party  to  be  arrested 

must  be  seized,  or  be  brought  within  the  control  of  the  officer, 
with  power  to  seize,  if  necessary;  or  the  person  against  whom 
an  order  of  arrest  is  directed  must  submit  to  the  control  of  the 
officer,  and  consent  to  be  subject  to  him.  No  actual  seizure  of 
the  person  is  essential,  but  if  there  is  no  seizure  the  officer  must 
intend  to  make  the  arrest  and  have  present  power  to  control  the 
party  arrested.     Ibid, 

3.  A  sheriff,  having  in  hand  an  order  of  arrest  against  B.,  told  B. 

that  he  '*  had  better  come  and  go  with  him  to  Jackson,  and  fix 
the  matter  there:*'  B.  refused  to  go  with  him,  and  the  Sheriff 
left,  without  taking  any  further  action:  Held,  that  what  passed 
did  not  constitute  an  arrest  of  B.,  and  the  Sheriff  was  not  liable 
for  a  false  return,  in  that  he  returned  on  the  order  of  arrest, 
*' not  serve*  1."    Ibid, 
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ATTACHMENT,  515. 
ATTORNEY  AND  CLIENT: 

1.  Where  tlie  relation  of  attorney  and  client  exists  all  communica- 

tions  made  to  the  attornev  on  the  faith  of  such  relation,  or  in 
consequence  of  it,  are  privileged,  and  the  attorney  will  not  be 
permitted  to  disclose  them  unless  the  client  assent.  Without 
such  assent  the  lips  of  the  attorney  are  perpetually  sealed.  To 
this  general  rule  there  are  several  qualifications:  (1)  If  the  attor- 
ney l^ecomes  a  subscribing  witness,  he  must  give  evidence  of  all 
that  a  subscribing  witness  can  be  required  to  prove:  (2)  he  must 
tell  what  occurred  in  his  presence,  though  his  presence  was  in 
consequence  of  his  employment;  (3)  if  he  was  att<»rney  for  sev- 
eral parties  in  the  same  transaction,  he  can  testify  to  all  that 
was  said  and  done,  as  between  them:  (4)  the  rule  does  not  apply 
to  communications  between  parties  to  an  agreement  made 
before  an  attorney,  or  between  such  parties  and  the  attorney  of 
one  of  them,  or  when  made  by  one  party  to  his  counsel  in  the 
prt- sence  of  the  other  party,  or  when  made  by  one  party  to  the 
attorney  of  the  other  party;  (5)  communications  made  to  an 
attorney  employed  to  prepare  a  deed  are  privileged,  yet  he  must 
testify  as  to  what  transpired  at  the  time  of  the  execution,  when 
all  the  parties  were  present,  and  as  to  any  fact  which  then 
occurred;  (6)  the  rule  does  not  apply  when  advice  is  sought  to 
aid  in  the  violation  of  the  criminal  law.  when  the  act  is  crim- 
inal, per  «e,  and  not  merely  malum  jjrohibitum;  7)  by  The  Code, 
^  1349,  communications  to  counsel,  in  c-ases  of  fraud,  where  the 
State  is  conc*-rned,  are  not  privileged.    Hughes  v.  Boone,  137. 

2.  It  is  not  for  the  attorney  to  determine  for  himself  whether  a  com- 

munication is  privileged;  but  it  is  for  the  Court  to  determine, 
anil  in  order  to  do  so,  it  is  competent  for  the  Court  to  make  the 
preliminary  incjuiry.     Ibid. 

3.  A  letter  from  the  husband  to  an  attorney  in  Illinois  saying,  "I 

write  to  you  to  employ  you  as  my  attorney  in  the  suit  of  myself 
and  wife  now  pending  in  your  Court,"  and  enclosing  a  retain- 
ing fee,  is  sufficient  authority  for  the  appearance  of  the  attorney 
in  the  suit,  notwithstanding  his  adding  in  a  8ul)sequent  parted 
the  letter,  "If  it  should  be  necessary  that  I  should  fight  the 
case,"  &c.,  and  this  authority,  taken  in  connection  with  the 
attorney's  appearing,  moving  for  time  to  answer,  filing  CToas 
interrogatories  to  interrogatories  in  behalt"  of  the  wife,  with  a 
commission  to  take  depositions,  made  the  defendant  a  party  to 
the  action,  even  though,  during  its  progress  a  motion  vas 
made,  and  refused,  to  withdraw  the  appearance  of  the  attorney. 
Arrington  v.  Arrington,  491. 
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BILL  OF  LADING: 
Lien  under,  390. 

BOND: 

1.  Under  the  present  system  of  practice,  in  which  law  and  equity 

may  be  blended  in  one  action,  fraud  or  mistake  in  the  consider- 
ation of  a  bond  may  \)e  sliown.     Hughes  v.  Boone,  137. 

2.  While  fraud  in  the  factum  might  avoid  a  bond  altogether,  fraud 

or  mistake  in  the  consideration,  so  far  as  the  consideration  is 
legal,  would  not  have  that  effect.     I  hid. 

8.  Although  two  oMigors  appear  on  the  f«ice«>f  a  negotiable  bond 
to  be  joint  principals,  yet,  if  the  obligee  had  notice  that  one 
was  a  surety,  that  fact  can  be  shown  by  oral  evidence,  as  against 
the  obligee:  but  if  the  obligee  endorse  the  bond  before  maturity 
to  A,  who  has  no  notice,  and  he  in  turn  endor.-es  the  paper  to 
B,  after  maturity y  who  takes  for  value  and  without  notice,  the 
fact  that  one  of  the  obligors  was  a  surety  cannot  be  shown  aa 
against  B.     Leicis  v.  Long,  206. 

4.  When  it  appears  on  the  trial  that  a  bond  sued  on  is  lost,  there 
being  no  allegation  of  its  loss  in  the  complaint,  a  judgment  ren- 
dered below  for  the  amount  of  the  bond  will  be  bet  aside  in 
this  Court,  to  the  end  that  a  proper  indemnity  may  be  required 
from  plaintiff  in  the  lower  Court,  if  it  shall  be  made  to  appear 
in  that  Court  that  the  bond  has  not  been  destroyed,  and  was 
negotiable,  and  cannot  be  produced.     Moffit  v.  Maness,  457. 

BOND-GUARDIAN : 

1.  The  husband  of  a  ward  of  a  debtor,  who  was  entitled  to  reduce 

her  chores  into  his  possession,  having  sued  the  debtor  and  his 
sureties  on  the  guardian  \x>n(\  and  obtained  judgment,  after  the 
execution  of  the  said  deed  by  the  guardian,  the  said  debtor,  and 
afterwards  purchasing  the  land  from  said  bargainee  along  with 
another  person  who  haii  notice  at  the  time,  &c.,  and  on  suit 
brought  by  them  against  the  guardian  for  possession,  the  land 
being  sold,  by  c  msent  of  parties:  Held,  that  the  judgment  on 
the  guardian  bond  should  be  credited  with  such  sum  as  the 
husband  realized  from  the  transaction.  Arrington  v.  Arring- 
ton,  491. 

2.  A  deed  of  release  by  the  husband  and   wife,  to  one  of  several 

devisees  of  a  surety  on  said  guardian  bond,  of  part  of  the  lands 
devited  by  said  surety,  will  not  operate  to  exonerate  other  lands 
devised  and  subject  to  the  judgment  on  the  guardian  bond  ia 
whole  or  in  part.     Ibid. 
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COLORED  PERSONS: 

Cohabiting  as  husband  and  wife  while  slaves,  &c.,  34. 

COMMISSIONERS  OF  DEEDS: 

1.  Under  TTie  Code,  ^  632,  Commissioners  of  Affidavits  have  ful 
authority  to  take  the  acknowledgment,  within  the  States  for 
which  they  are  appointed,  of  the  grantors  to  any  deed  or  con- 
veyance of  lands  in  this  State,  and  to  take  the  private  examina- 
tion of  femes  covei't.    Therefore,  where  a  man  and  his  wife, 
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being  residents  of  this  State,  duly  acknowledged  a  deed  before 
a  Commissioner  in  Virginia,  to  which  State  they  had  gone  on  a 
visit  merely,  and  the  certificate  of  the  Commissioner,  being  in 
due  foim,  was  approved  by  the  Clerk  of  the  Superior  Court  of 
the  ccunty  in  which  the  land  was  situate,  and  the  deed  duly 
recorded,  the  registration  was  valid.    Buggy  Co.  v.  Pegram^  540. 

2.  The  powers  of  Commissioners,  as  defined  by  ch.  21.  >;  2,  Rev. 
Stat.,  and  Decourcy  v.  Barr^  were  subsequently  enlarged  by  ch. 
21,  ^  2,  Rev.  Code,  which  is  almost  the  sam%?  as  The  Coile,  .^632. 
Ibid. 

COMMON  CARRIER: 

1.  The  right  of  stoppage  in  transitu  is  the  right  of  the  vendor,  after 

he  has  delivered  goods  out  of  his  own  possession  and  put  them 
in  the  hands  of  a  carrier  for  delivery  to  the  buyer,  to  retake  the 
goods  before  they  reach  thebuyer*8})Osse8sion,  upon  discovering 
the  buyer's  insolvency.  The  right  is  based  upon  the  plain  reason 
of  justice  and  eiiuity,  that  one  man's  goods  shall  not  be  taken 
to  pay  another  man's  debts,  and  is  highly  favored  on  account  of 
its  intrinsic  justice.  The  right  arises  solely  upon  the  insolvencj 
of  the  buyer,  and  such  insolvency  being  unknown  to  the  vendor 
at  the  time  of  the  sale,  and  may  be  eocercisfd  at  any  time  before 
the  actual  or  constructive  delivery  of  the  goods  to  the  buyer  by 
the  carrier.     Farrell  v.  Railroad,  390. 

2.  The  vendor's  right  of  stoppage  in  transitu  is  paramount  to  all 

liens  against  the  buyer,  even  to  a  lien  in  favor  of  the  carrier, 
existing  by  usage,  for  a  general  balance  due  him  from  the  con- 
signee, and  to  the  lien  of  an  execution  or  attachment  against 
the  buyer  levied  before  the  delivery  of  the  goods  to  him,    /Wi 

3.  A  vendor  shipped  a  safe  to  his  vended,  taking  therefor  a  bill  of 

lading,  in  which  was  the  clause:  *'The  several  carriers  shall 
have  a  lien  upon  the  goods  (shipped)  for  all  arrearages  of  freight 
and  charges  due  by  the  same  owners  or  consignees  on  other 
goods":  Held,  that  such  a  stipulation  would  not  give  the  carrier 
such  a  lien  on  the  safe  for  arrearages  of  freight,  due  by  the  con- 
signee on  other  goods,  as  would  take  precedence  of  the  con- 
signor's right  of  stoppage  in  transitu.    Ibid. 

4.  Qurere,  whether  such  a  stipulation  as  the  above  is  reasonable  and 

binding  at  allV  If  it  is,  it  is  entirely  subordinate  to  the  right  of 
stoppage  in  transitu.     Ibid. 

5.  A.  sold  and  shipped  to  B.  a  safe,  taking  a  bill  of  lading  contain- 

ing the  clause  quoted  above.  The  safe  was  in  the  carrier's  ware- 
house, and  B.  and  the  carrier's  agent  were  both  leaning  on  it. 
B.  said  to  the  agent,  '*  I  place  this  :»afe  in  your  hands  as  secoritr 
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for  what  I  owe"  (alluding  to  arrearages  of  freight  due  on  other 
goods,  which  B.  owed  the  carrier).  There  was  no  response  by 
the  agent;  but  he  held  the  safe  until  some  time  afterwards, 
when,  hearing  that  B.  had  run  away,  he  took  out  an  attachment 
on  behalf  of  the  carrier,  and  had  it  levied  on  the  safe:  Heldj 
that  what  transpired  between  B.  and  the  agent  did  not  alter,  in 
the  slightest  degree,  the  relations  existing  between  B.  and  the 
carrier,  for  the  reason  that  the  carrier  already  had  a  lien  on  the 
safe  for  the  freight  on  the  safe,  and,  under  the  clause  in  the  bill 
of  lading,  it  claimed  to  have  a  lien  on  it  for  arrearages  of  freight 
on  other  goods  also;  and  there  being  no  actual  delivery  of  the 
3afe,  or  new  consideration  for  the  proposed  pledge,  what  trans- 
pired left  B.  and  the  carrier  in  precisely  the  same  position  as 
before.     Ibid. 

6.  There  being  no  actual  delivery  of  goods  by  a  carrier  to  the  con- 
riignee,  a  coTistru^tive  delivery  can  only  be  effected  by  a  valid 
agreement  on  the  part  of  the  carrier  to  hold  for  the  consignee. 
Ibid, 

COMPROMISE: 

An  unaccepted  offer  of,  cannot  be  proven,  137. 

CONDEMNATION  PROCEEDINGS:    See  also.  Eminent  Domain. 
How  far  an  estoppel,  209. 
By  railroad  corporations,  381. 

CONDITIONAL  SALES:    See  Sales,  Conditional. 

CONSTITUTION: 

The  Constitution,  article  10,  J^  7,  clearly  looks  to  the  provision  for 
the  wife  and  children,  so  that  they  may  not  be  left  destitute  by 
the  death  of  an  insolvent  husband  and  father,  and  is  personal  to 
them  when  they  survive.     Hooker  v.  Sugg,  115. 

Article  1,  section  31 239 

4,  '•  10 435 

4,  ''  12 490 

4,  '•  13 434 

6.  "  2      473 

10,  "  2    .168,178,191,252 

10,  '*  3 168,252 

10,  '•  5 168,252 

"       10,  *  *'  8 243,252,  259 

CONTRACT: 

1.  A  physician  received  a  diploma  from  a  regular  medical  college  in 
1867,  but  had  not  been  licensed  to  practice  as  prescribed  by  the 
statute  (r??e  Code,  vol.  2,  ch.  34);  he  rendered  professional  ser- 
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vices  in  1883  to  one  P.,  for  which  he  presented  a  biH,  which  P. 
promi^d  to  pay.  but  died  before  doing  so;  the  physician  admin- 
istered on  the  estate  and  retained  from  the  assets  the  amount  of 
his  account:  Held,  (1)  the  contract  under  which  the  services 
were  rend^-red,  being  ab-olulely  prohibited  by  >^>J3122  at  d  3132. 
TJie  Code,  was  void  in  its  inception:  (2)  that  ch.  261.  Laws  1885, 
did  not  infuse  any  vitality  into  the  contract,  because,  (1)  that 
act  was  prospective  only  in  its  operations;  and  (2),  if  ic  had  been 
retroactive  ir  couhl  not  have  created  a  liability  which,  thereto- 
fore, did  not  exist;  had  the  contract  been  voidable  or  ly.  the 
consequence  woul  1  have  been  different;  (3)  the  promise,  by  the 
intestate,  to  pay.  was  without  sufScient  consideration,  and  do 
enforcible  contract  could  be  based  thereon;  (4)  where  the  con- 
tract is  void,  no  suhseciuent  express  promise  will  opeiate  to 
cliarge  the  promisor,  even  though  he  has  received  a  benefit 
from  the  contract,  or  there  is  a  moral  obligation  to  support  it 
Pttckett  V.  Alexatidt  r,  95. 

2.  The  followinK  memoranda  on  a  sheet  of  note  paper  was  held  suf- 

ficient to  bind  M.  C.  A.,  the  owner  of  the  land,  under  the  stntute 
of  frauds:  "C.'s  boundary.  Beginning  at  a  stake  in  Grants 
corner  and  running  north  with  the  Rocky  Ford  road."  &c.,  *** 
'•  containing  li  acres  more  or  less."  **  Received  of  A.  C.  |*3,in 
part  payment  on  a  lot  on  Rocky  Ford  road.  Oct.  27.  l-SSS." 
(Signed >  M.  C\  A.  And  on  the  opposite  page  of  the  paper:  ''I, 
A.  C,  promise  to  pay  Mrs.  M,  C  A.  $58  on  a  lot,  adjoining  W. 
Grants,  on  Rocky  Ford  road,  by  the  1st  of  March,  1886.  (Siifned) 
A.  C.     Gordon  v.  ColUtt.  532. 

3.  If  M.  l\  A.,  at  the  request  of  C,  after  C.  had  executed  a  mort- 

gajje  on  the  lot  to  (?..  conveyeil  the  lot  to  R.  A.,  upon  payment 
by  the  latter  of  the  balance  of  purchase  money  due  by  C,  G. 
would  have  the  right  to  l>e  paid  his  mortgage  debt,  subject  oalr 
to  the  jiayment  to  R.  A.  of  the  purchase  money  so  paid  by  him. 
Tbid. 

4.  But  if.  bef'»re  the  mortgage  to  G.  by  C,  the  latter  abandoned  his 

right  to  the  land,  and  authorized  R.  A.  to  buy  for  himself,  then 
(t.  took  nothing  by  his  mortgage.  Ibid. 

AVhen,  Ivtween  venilor  and  vendee  executed,  5. 
Of  marrieil  woman,  320. 
OONTRIBUTORY  NEGLUiENCE:    See  Negugknce. 

CORRECTION: 

Of  oeriiticale>  of  prol^ate,  V^^. 
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COUNTY  OFFICERS: 

Liability  of  bond  of,  52. 

COURTS: 

Powers  of,  in  elections,  465. 

CONVEYANCE: 

From  husband  to  wife.  847. 

CONVEYANCE,  FRAUDULENT:    See  Fraud. 
COUNSEL: 

1.  Where,  upon  an  issue  as  to  whether  a  deed,  made  by  one  of  the 

parties  to  the  action  to  the  defendant's  wife,  was  procured  by 
fraud,  &c.,  the  evidence  was  that  the  deed  was  procured  by  the 
defendant  by  getting  the  grantor  drunk,  and  that  defendant 
was  present  when  it  was  executed :  Held,  that  it  was  not  error 
to  peruiit  counsel  to  comment  on  the  fact  that  defendant  was 
present  in  Court,  but  had  failed  to  go  on  the  stand  as  a  witness 
to  contradict  such  testimony.     Ooodman  v.  Sapp,  477. 

2.  The  extent  to  which  counsel  may  comment  upon  w^itnes-^es  and 

parties  must  be  left,  ordinarily,  to  the  sound  discretion  of  the 
presiding  Judge,  which  will  not  be  reviewed,  unless  it  is  appa- 
rent that  the  impropriety  of  counsel  was  gross  and  calculated 
to  prejudice  the  jury.     Ibid. 

3.  The  Introduction  or  non-introduction  of  a  party  as  a  witness  in 

his  own  behalf  should  be  the  subject  of  comment  only  as  the 
introduction  or  non- introduction  of  any  other  witness  might  be. 
This  is  the  necessary  result  of  The  Code,  ^  1350,  wliich  does  not 
contain  the  clause  which  is  in  J^  1353,  forbidding  such  comment 
in  criminal  prosecutions,  319.     Ibid. 

CREDITORS: 

Notice  to.  319. 

CROPS: 

Crops  produced  on  land  by  the  labor  of  one  in  adverse  possession 
under  a  claim  of  right,  or  his  agents,  belong  to  him,  and  are  not 
the  property  of  the  rightful  owner  of  the  soil.  Therefore,  the 
owner  of  the  soil  cannot,  under  such  circumstances,  by  waiving 
the  tort,  pursue  and  recover  the  specific  articles  thus  raised,  or 
their  money  value,  from  a  stranger,  who  received  them  from 
the  person  in  adverse  possession  of  the  land,  or  his  tenants,  and 
converted  them  to  his  own  use.     Faulcon  v.  Johnston,  264. 

Injury  to,  by  railroad,  right  of  way,  376. 
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DAMAGES:    See  abo  Negligence. 

1.  The  plaintive  may  recover  punitive  damages  where  he  proves 

that  the  acts  which  caused  the  injury  were  acccompanied  by 
the  fraud,  malice,  reckless  negligence,  rudeness,  oppression,  or 
other  wilful  aggravation  of  the  defendant.  Kivncles  v.  RaU- 
road,  50. 

2.  It  is  the  duty  cf  a  railroad  company  to  so  construct  its  culverts 

that  they  will  carry  off  the  water  of  the  streams  over  which 
they  are  built  under  all  ordinary  circumstances  likelv  to  occur 
in  the  usual  course  of  nature,  including  such  heavy  rains  a£  are 
ordinarily  expected,  although  of  only  occasional  occurrence. 
But  it  i.«  not  liable  for  damages  resulting  from  its  culverts  being 
insutlicient  to  carry  off  the  overflow  caused  by  extraordinary 
and  unusual  rainfalls.     Emery  v.  Railroad,  209. 

8.  In  an  action  to  recover  damages  against  a  railroad  company  for 
right  of  way,  the  injury  done  to  growing  crops,  both  inside  and 
outside  of  the  land  apportioned,  must  be  estimated  in  assessing 
damages.     Hainlip  v.  Railroad,  376. 

For  spoliation  of  deed,  519. 

DEED: 

1.  Registration  is  necessary  to  perfect  the  tide  intended  to  be  con- 

veyed by  deeds.     Respass  v.  Jones,  5. 

2.  After  the  delivery  of  a  deed,  as  betwet-n  the  vendor  and  vendee. 

the  contract  is  executed;  and  if  it  should  be  loft  or  des^oyed 
before  registration  without  any  fraudulent  purpose,  the  courts 
will  enforce  it,  either  by  decreeing  a  re-execution  and  a  regifr 
tration  of  a  copy,  or  declaring  the  vendor  a  trustee  of  the  legal 
title,  and  directing  him  to  make  a  conveyance.     Ibid. 

3.  Before  registration  the  dee<l  may  be  surrendered,  cancelled  or 

<*hanged  in  any  way  that  may  be  agreed  upon  between  the  par- 
ties thereto,  so  far  as  it  affects  them.  ,  Ibid, 

4.  Where  the  vendee,   before  registration,  erased  his  name  and 

inserted  that  of  his  wife,  with  the  purpose  of  putting  the  title 
beyond  the  reach  of  his  creditors,  but  this  was  nt)t  known  to 
the  vendor  until  after  the  registration,  when  he  assented:  HeWt 
that  no  title  passed  thereby,  and  the  courrs  would  not  lend  their 
aid  to  coiroct  the  instrument  by  restoring  it  to  its  original  form. 
rbid. 

5.  Where  the  purchaser  of  lands,  having  himself  paid  tiie  considera- 

tion, procured  the  deed  to  be  made  to  a  third  party  for  the  pur- 
pose of  <lef eating  the  demands  of  his  creditors,  or  other  persons* 
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who  may  have  rights  therein,  the  Court  will  uot  aid  him  by 
declaring  and  enforcing  a  resulting  trust  in  the  grantee  for  his 
benefir.    Ibid.  , 

6.  In  an  action  to  impeach  a  deed  and  have  its  probate  and  registra- 

tion annulled,  evidence  that  the  officer  wljo  purported  to  have 
adjudged  the  probate  and  registration  had  no  authority  to  do 
so,  is  competent.    Ferehee  v.  Hinton,  99. 

7.  A  Clt-rk  of  the  Superior  Court  cannot  exercise  his  jurisdiction  to 

take  proof  of  deeds,  &c.,  outside  of  his  own  county.     Ibid. 

8.  Where  both  parties  claim  title  to  the  land  in  controversy  from 

the  same  source,  it  is  not  necessary  for  either  to  prove  title 
beyond  that  source.    Ibid. 

9.  Where  the  premise-^  of  a  deed  were  "unto  M.,  wife  of  P.,  during 

her  natural  life,  then  to  descend  to  her  heirs,  the  children  of  the 
said  P.,  after  her  demise,"  and  the  ha^>endum  was  to  '*  the  party 
of  the  second  pare  and  their  heirs  forever*':  Heldy  that  the  deed 
created  a  life  estate  only  in  M.,  with  a  contingent  remainder  in 
fee  to  the  children  of  herself  and  her  husband  P.  Hodges  v. 
Fleetwood,  122. 

10.  Such  a  deed  does  not  create  a  fee-tail  special  which  would  be  con- 

verted into  a  fee-simple  estate  under  our  statute.     Ibid. 

11.  The  presumption  of  law  is  in  favor  of  the  validity  of  every  deed 

executed  in  due  form.    Hughes  v.  Hodges,  262. 

12.  77ie  CodCn  §  1246,  auth  prizes  the  proof  of  a  deed  to  be  made  before 

the  Clerk  of  the  Superior  Court  of  the  county  in  which  the  sub- 
scribing witness  resides,  although  the  land  conveyed  lies  in 
another  county;  and  when  a  deed  is  thus  proven,  but  the  certifi- 
cate of  the  Clerk  is  silent  as  to  ihe  residence  of  the  witness,  it 
will  be  presumed  that  the  witness  resided  in  the  county  of  the 
Clerk  before  whom  the  deed  was  proven,  under  the  maxim 
omnia  presuviuntur  rite  esse  acta.    Devereux  v.  McMahon,  284. 

13.  When  an  order  of  registration  is  intelligible,  and  the  essential 

substance  thereof  appears,  it  will  be  upheld  without  regard  to 
mere  form.  ''Let  the  instrument  of  the  certificate  be  regis- 
tered "  will  do.     Ibid. 

14.  One  who  cannot  write  his  name  is  competent  as  a  witness  to  a 

deed.    Making  his  mark  is  sufficient.     Ibid. 

16.  A  deed  is  void  if  procured  from  one  so  weak  in  mind,  from  old 
age,  as  not  to  understand  what  he  is  doing.     Goodman  v.  Sapp, 

477. 

16.  Where,  upon  an  issue  as  to  whether  a  deed,  made  by  one  of  the 
parties  to  the  action  to  the  defendant's  wife,  was  procured  by 

102—37 
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fraud,  &c:,  the  evidence  was  that  the  deed  was  procured  bjthe 
defendant  by  getting  the  grantor  drunk,  and  that  defendant 
was  present  w^en  it  was  executed:  Held,  that  it  wa^  not  error 
to  permit  counsel  to  comment  on  the  fact  that  defendant  was 
present  in  Court,  but  had  failed  to  go  on  the  stand  as  a  witness 
to  contradict  such  testimony.    Goodman  v.  Sapp,  477. 

t7.  An  unregistered  deed  vests  an  inchoate  legal  estate,  deficient 
only  in  the  want  of  registration,  under  our  statute,  and  when 
tortiously  destroyed  by  the  bargainor  after  delivery,  he  wiU  be 
decreed,  in  a  proper  action,  to  execute  another  deed  for  purpose 
of  registration.    Edwards  v.  Dickinson,  519. 

1^.  Where  the  plaintiff,  the  bargainee  in  ay  unregistered  deed  from 
his  father-in-law,  committed  it  to  the  latter  to  be  kept  for  him 
daring  his  absence  from  home,  and  the  father-in-law  wrongfullj 
destroyed  the  deed  and  executed  another  to  his  daughter,  pUin- 
tiff*s  wife,  and  the  plaintiff,  instead  of  bringing  an  action  to 
have  the  latter  deed  cancelled  and  another  deed  executed  to 
him  to  be  registered,  sued  the  bargainor  for  the  value  of  the 
land:  Held.  {!)  that  there  being  no  express  promise  to  repaythe 
purchase  money,  none  was  implied,  and  plaintiff  was  notenti- 
tied  to  recover  the  value  of  the  land ;  but  (2)  that  his  action 
would  lie  for  the  spoliation  of  his  deed,  for  such  damages  as 
plaintiff  would  suffer  in  regaining  the  land  and  securing  a 
mtoration  of  the  d«ed.    Ibid. 

t^  Under  The  Code,  §  632,  Commissioners  of  Affidavits  have  fall 
authority  to  take  the  acknowledgment,  within  the  States  for 
which  they  are  appointed,  of  the  grantors  to  any  deed  or  convey- 
ance of  lands  in  this  State,  and  to  take  the  private  examination 
of  femes  covert.  Therefore,  where  a  man  and  his  wife,  being  lea* 
dents  of  this  State,  duly  acknowledged  a  deed  before  a  Commis- 
sioner in  Virginia,  to  which  State  they  had  gone  on  a  visit 
merely,  and  the  certificate  of  the  Commissioner  being  in  doe 
form,  was  approved  by  the  Clerk  of  the  Superior  Court  of  the 
county  in  which  the  land  was  situate,  and  the  dee* I  duly  rerorded. 
the  registration  was  valid.  Buggy  Co.  v.  Pegram,  540, 
SO.  The  powers  of  Commissioners,  as  defined  by  ch.  21,  ^  2,  Bev. 
Stat.,  and  Decourey  v.  Burr,  were  subsequently  enlarged  bf 
ch.  21.  §2,  Rev.  Code,  which  is  almost  the  same  as  The  Codi. 
g  «32.     Ihid. 

Legal  effect  of  recitals  in  deeds  of  trust,  28. 

Deed  absolute  intended  as  mortgage,  278. 

DELIVERY: 

Actual  and  constructive,  390. 
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DIVORCE: 

Where  a  wife  who  had  resided  here,  bona  fide  removed  to  IHinois, 
aDd  instituted  an  action  for  divorce  in  one  of  the  Ck)urt8  of  that 
State,  and  the  husband  in  this  State  appeared  by  attorney  and 
defended  the  action  there:  Heldy  that  he  was  bound  by  a  decree 
for  divorce  on  a  verdict  rendered  in  that  action,  and  that  his 
property  rights  in  her  estate  here  were  terminated  from  its  date. 
Anringion  v.  Arrington,  491. 

EASEMENT: 

The  right  to  have  and  maintain  a  culvert,  so  constructed  as  to  cause 
plaintiff's  land  to  be  overflowed,  can  be  acquired  by  a  railroad 
company  by  proof  of  twenty  years'  user.  But  the  user  must 
have  been  such  as  to  have  subjected  the  company  to  an  action 
at  any  time  during  the  ttoenty  years,  and  it  must  be  shown  that 
the  overflow  has,  at  regular  or  irregular  intervals  during  the 
twenty  years,  covered  the  very  land  in  controversy.  Emery  v. 
Railroad,  209. 

ELECTIONS: 

1.  The  election  returns  from  a  polling  precinct  to  the  Board  of  Can- 

vassers failed  to  show  for  what  office  the  votes  cast  for  certain 
candidates  were  given,  whereupon  the  canvassing  board  refused 
to  consider  the  returns  from  that  precinct:  Held,  that  upon  a 
quo  warranto  the  Superior  Court  could  look  behind  the  precinct 
returns  to  ascertain  for  what  ofllce  the  votes  were  cast,  espe- 
cially when  it  was  admitted  in  the  pleadings  that  the  relator 
and  the  defendant  were  competing  candidates  for  the  office  in 
dispute,  and  \^ere  voted  for  as  such  at  the  various  polling  places 
in  the  county.    DeBerry  v.  Nicholson,  465. 

2.  Semble,  thac  the  Board  of  County  Canvnssers  can  look  behind  the 

precinct  returns  and  inspect  the  ballots  cast  at  a  precinct,  or 
resort  to  the  personal  knowledge  of  one  of  its  members,  to 
ascertain  for  what  office  certain  candidates  were  voted  for. 
Ibid, 

d.  Statutes  prescribing  rules  for  conilucting  popular  elections  are 
designed  chiefly  for  the  purpose  of  affording  an  opportunity 
for  the  free  and  fair  exen^ise  of  the  right  to  vote.  Such  rules 
are  directory,  not  jurisdictional  or  imperative.  Only  the  forms 
which  affect  the  merits  are  essential  to  the  validity  of  an  elec- 
tion or  the  registration  of  an  elector.    Ibid. 

4.  An  irregularity  in  the  conduct  of  an  election,  which  does  not 
deprive  a  voter  of  his  rights,  or  admits  a  disqualified  person  to 
vote,  which  casts  no  uncertainty  on  the  result,  and  which  was 
not  caused  by  the  agency  of  one  seeking  to  derive  a  benefit  from 
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the  result  of  the  election,  will  be  overlooked  when  the  only 
question  is  which  vote  was  the  greatest.  The  same  principles 
are  applicable  to  the  rules  regulating  the  registration  of  elecuns. 
Ibid. 

5.  The  oath  to  be  taken  by  electors,  prescril)ed  by  Tlie  Code,  ^  8<J81, 

in  substance  and  legal  effect  fully  meets  the  requirements  of 
Art.  6,  5^  2,  of  the  Constitution  of  the  Slate.    Ibid. 

6.  Where  it  apt^e ars  that  the  registrar  administered  the  prescribed 

oath  to  electors,  but  that  he  did  not  swear  them  on  the  Bible,  it 
will  be  inferred,  in  the  absence  of  direct  proof  to  the  contrary, 
that  the  oath  was  taken  with  uplifted  hand,  as  specified  in  The 
Code,  ^3310,  and  was  accepted  as  a  valid  mo  le  of  administering 
it»  by  both  the  registrar  and  the  elector.  Administering  tiie 
oath  in  such  manner  is  sufficient  to  meet  the  requirements  of 
the  election  law.    Ibid, 

7.  The  vote  given  at  a  polling  place  must  not  be  rejected  because  of 

a  disregard  of  those  directions  contained  in  the  Constitution  at 
statutes  (except  as  to  the  time  and  place  of  holding  the  election^ 
the  non-observance  of  which  amount  to  mere  irregularity.  The 
same  principle  governs  the  registration  of  electors.     Ibid, 

8.  The  registration  of  an  elector,  who  is  qualified  to  vote,  must  be 

accepted  as  the  act  of  a  public  officer,  and  entitles  the  elector  to 
cast  his  vote!     Ibid. 

9.  (By  Smith,  C.  J.     Even  if  no  oath  is  admini?tered  to  the  elector 

or  the  registrar,  the  registration  must  be  accepted  as  the  act  of 
a  public  officer,  and  the  elector  allowed  to  vote,  and  this,  so  far 
as  it  concerns  the  elector  and  the  person  for  whom  he  votes, 
just  as  other  acts  of  the  officer,  acting  de  facto  under  color  of 
office,  and  so  recognized  by  the  public,  cannot  be  questioned  by 
inquiring  into  his  rightful  title  thereto  in  their  relations  to 
others.)    Ibid. 

10.  The  principles  governing  the  acts  of  officers  de  facto,  but  not  de 

Jure^  as  laid  down  in  Norfleet  v.  Staton,  extend  to  the  acts  of 
those  charged  with  the  duty  of  conducting  a  popular  electicMi. 
Ibid. 

11.  A  failure  to  keep  the  registration  books  open  on  the  Saturday 

before  the  election,  during  the  whole  of  the  pre^rcribed  time, 
does  not  vitiate  the  election  when  no  one  was  denied  the  right 
of  examining  the  books.    Ibid. 

12.  That  one  of  the  officers  appointed  to  conduct  an  election  was 

absent  a  short  time  from  the  polls,  during  which  time  no  vote 
was  cast  and  the  ballot  boxes  were  not  tampered  with,  nor  was 
any  opportunity  afforded  for  tampering  with  them,  does  not 
vitiate  the  election.     Ibid. 
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18.  Wiiere  votes  were  handed  to  the  judges  of  election  rolled  up  and 
ht  cured  by  an  elastic  band,  and  the  judges  distributed  the  Totefl 
among  the  boxes,  The  Code,  §2687,  was  not  violated,  and  such 
Aotes  were  properly  received  and  counted.     Ibid. 

14.  Wiiere  the  jury  asked  for  instructions  from  the  Judge  as  to 
whether  they  had  the  right  to  pass  upon  the  legality  of  certain 
VI  tt  p,  and  the  Judge  told  them  no,  and  advised  the  jury  that 
iliey  should  take  and  act  upon  the  law  as  laid  down  by  him: 
Held,  that  in  this,  not  as  a  mandate,  but  as  advice,  there  was 
no  error.     Ibid, 

ELECTION  LAWS: 

How  far  directory  merely,  465. 

ELECTOR: 

Oath  of,  46o. 

EMINENT  DOMAIN: 

1.  Proceedings  for  the  condemnation  of  land  for  the  right  of  way  of 

a  railroad  company  will  not  operate  as  an  estoppel  in  an  action 
brought  by  a  party  to  such  proceedings  to  recover  damages  to 
his  lands  resulting  from  the  negligent  construction  of  a  culvert 
by  the  company.     Emery  v.  Railroad,  209. 

2.  Under  the  charter  of  the  Wilmington  and  Weldon  Railroad  Com- 

pany, upon  payment  of  damages  assessed  for  right  I'f  way,  the 
land  covered  by  the  road,  and  sixty-five  feet  from  the  base  of 
ihe  road  on  each  side,  becomes  va^ted  in  the  company  in  fee* 
simple.    Haialip  v.  Railroad,  376. 

3.  In  estimating  benefits  to  the  owner  of  the  land  on  the  lii<e  of  the 

road,  he  is  to  have  the  benefit,  without  charge,  of  all  aivantagee 
common  to  others  in  the  community.     Ibid, 

4.  The  statutory  method  of  condemning  a  right  of  way  by  the  W. 

&  W.  R.  R.  Co.  can  be  exercised  only  when  the  parties  are 
UDable  to  agree  upon  the  terms  of  acquirement.  Allen  v.  Rail- 
road, 881. 

5.  The  light  of  eminent  domain  can  be  exercised  only  in  the  mode 

pointed  out  in  the  statute  conferring  it.    Ibid. 

6.  The  method  of  proceeding,  for  the  condemnation  of  land  by  rail- 

road corporations,  prescribed  by  ch.  40,  The  Code,  is  applicable 
to  all  railroads,  whether  formed  under  the  general  law  or  special 
act  of  incorporation.    Ibid. 

7.  Semble  that  ^  1045,  The  Code,  applies  to  the  W.  &  W.  R.  R.  Co. 

1  bid. 
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8.  The  only  remedy  open  to  one  whode  land  is  appropriated  by  the 

W.  &  W.  R.  R.  Co.  as  a  right  of  way,  is  under  §  16  of  the  com- 
pany's charter,  as  (possibly)  modified  by  ch.  49,  The  Code.  The 
statute  has  taken  away  the  common  law  remedy.     Ibid, 

9.  Where  a  deed  for  a  right  of  way  was  obtained  from  a  land-owner 

by  fraud  on  the  part  of  a  railroad  company,  the  Superior  Court 
has  jurisdiction  to  set  aside  the  conveyance,  but  cannot  go 
further,  in  the  same  action,  and  ascertain  and  enforce  paymoit 
of  damages  suffered  by  the  grantor  br  reason  of  the  appropria- 
tion of  his  land  aa  a  right  of  way  by  the  company,  although 
such  appropriation  was  made  by  the  company  under  the  deed 
in  question.     Ibid, 

ESTOPPEL: 

1.  All  persons  who  have  been  duly  made  parties  to  an  action  will  be 

presumed  to  have  notice  of  all  orders,  decrees,  &c.,  therein 
subsequently  made,  and  will  be  estopped  thereby,  notwithstand- 
ing any  irregularities  which  may  appear  in  the  proceedings, 
until  they  shall  have  been  reversed  or  vacated  on  appeal,  in 
some  action  instituted  for  that  purpose.    Spencer  v.  Credle,  68. 

2.  A  sale  of  land  under  the  judgment  of  a  Court  having  jurisdiction 

of  the  subject-matter,  is  binding  upon  and  estops  all  persons 
interested  therein,  who  were  duly  represented  before  the  Court 
by  counsel.    McMillan  v.  Reeves,  550. 

Condemnation  proceedings,  how  far  an,  209. 

EVIDENCE: 

1.  The  rightful  owner  of  land  sued  A  for  the  value  of  crops  pur- 

chased by  A  from  the  tenant  of  B,  who  was  in  possession  of 
the  land:  Held,  that  it  was  competent  to  show  by  such  tenant 
that  B  claimed  the  land  as  his  own  while  in  possession  of  it: 
Held  further^  that  ic  was  competent  to  put  in  evidence  tiie 
record  of  an  action  of  ejectment  wherein  the  rightful  owner 
had  recovered  the  land  from  B,  as  such  evidence  tends  to  show 
that  B's  possession  was  adverse  and  under  a  cUim  of  right. 
FatUcon  v.  Johnston,  264. 

2.  A  record,  like  a  deed,  is  evidence  against  all  the  world  to  estab- 

lish the  fact  that  such  a  record  exists,  or  such  a  judgment  was 
rendered,  and  of  all  the  legal  consequences  necessarily  revolting 
from  those  facts.    Ibid. 

8.  The  principle  which  requires  the  production  of  a  writing,  and 
excludes  oral  evidence  to  prove  its  contents,  does  not  apply  when 
the  inquiry  into  the  contents  comes  up  cdUateraUy,  at  tfce  trial, 
and  the  contents  of  the  instrument  are  not  directly  involved  in 
the  controversy.    Ibid, 
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4.  The  fact  that  the  person  in  possession  of  land  listed  it  for  taxa- 

tion in  his  own  name,  though  of  slight,  if  any,  import  as  evi- 
dence of  title,  is  receivable  as  showing  a  claim  of  ownership,  for 
the  reason  that  it  is  an  act  done  in  pursuance  of  the  require- 
ments of  law.    Ibid, 

5.  It  is  not  admissible  for  counsel  to  be  quiet  and  allow  evidence  to 

come  out  and  take  advantage  of  it,  if  favorable,  and  if  not,  to 
ask  that  it  be  stricken  out  and  not  considered.  Still  less  can  he 
complain  when  it  comes  out  in  response  to  his  own  inquiries. 
Therefore,  it  lies  in  the  unreviewable  discretion  of  tlie  presiding 
Judge  to  refuse  to  exclude  incompetent  testimony  called  out  on 
cross-examination  by  the  party  who  seeks  to  have  it  excluded. 
Ibid. 

0.  It  is  not  competent  to  show  by  oral  testimony  what  a  party  means 
in  a  written  statement,  submitted  and  acted  upon  by  others. 
Hence,  where  a  referee  files  a  statement  of  account  between 
parties  as  part  of  his  report,  which  report  is  confirmed,  he  can- 
not, in  another  action  between  the  parties,  explain  the  account 
orally.     Gulley  v.  Copeland,  826. 

7.  There  is  too  great  a  tendency  in  courts  to  relax  the  well-settled 

rules  of  evidence  excluding  oral  testimony  offered  to  contradict, 
vary,  or  add  to  the  terms  of  the  written  contract.  This  Court 
has  gone  far  enough  in  the  liberal  application  of  these  rules. 
Moffltt  V.  ManesSy  457. 

8.  The  wise  rules  of  evidence,  which  are  intended  for  the  protection 

of  the  provident,  should  not  be  refined  away  for  the  relief  of  the 
negligent.    Ibid. 

9.  Plaintiffs  alleged  the  execution  and  delivery,  by  the  defendant, 

to  their  testator,  of  a  bond  for  the  payment  of  a  certain  sum, 
and  of  a  mortgage  to  secure  the  same.  Defendant  denied  the 
execution  of  the  bond  and  mortgage,  but  did  not  set  up  any 
equitable  defence.  On  the  trial  defendant  offered  to  show,  by 
oral  testimony,  that  it  was  agreed  between  himself  and  the 
obligee  in  the  bond,  at  the  time  it  was  executed,  that  the  bond 
should  cover  only  such  amount  as  should  be  found  to  be  due 
from  defendant  to  obligee  upon  a  settlement:  Heldy  that  such 
testimony  w^as  properly  ruled  out.    Ibid. 

10.  Where  plaintiff  declares  upon  an  oral  contract  respecting  lands, 
void  under  the  statute  of  frauds,  and  defendant  either  denies 
the  contract,  or  sets  up  affinuativelx  another  and  a  different 
contract,  or  admits  the  alleged  contract  and  pleads  specially  the 
statute  of  frauds,  in  each  of  these  cases  testimony  offered  to 
prove-  the  alleged  contract  is  incompetent,  and  should  be 
f  X cUk! cd .     IIolUi r  V .  RicJiti rda ,  5 lo. 
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11.  Where,  in  an  action  for  damages  against  a  railroad  company  for 

negligence  in  setting  fire  to  brush,  &c.,  on  the  land  condemned 
for  its  right  of  way,  by  which  it  was  communicated  to  land 
adjoining,  alleged  to  be  plaintifTs,  the  records  of  the  proceeding 
*  of  condemnation  were  in  evidence,  from  which  it  appeared  that 
the  plaintiff  and  two  others  were  made  parties  defendant  to  the 
proceeding,  ami  that  the  condemnation  money  was  paid  into 
Court  by  the  petitioner,  the  railroad  companx ,  to  await  the 
termination  of  a  controversy  as  to  title  to  the  land,  and  it  being 
in  proof  that  the  land  injured  by  the  fire  was  the  same  or& 
which  the  right  of  way  had  been  condemned :  Held^  that  said 
proceedings  were  not  conclusive  evidence  that  the  land  belonged 
to  the  plaintiff,  rather  than  one  of  the  other  defendants  in  the 
proceedings  to  condemn.     Ely  v.  Railroad,  4*3. 

12.  An  executor  brought  suit  upon  certain  bonds  payable  to  his  tes- 

tator; it  did  not  appear  that  the  defendant  was  indebted  to 
testator  on  any  other  account  than  the  bonds;  it  did  appear, 
from  a  paper  in  the  handwriting  of  testator,  that  the  proceeds 
of  certain  cotton  were  to  be  credited  on  the  bonds.  Under  these 
circumstances  it  is  proper  to  admit  in  evidence,  on  behalf  of 
defendant,  upon  an  issue  as  to  payment,  memoranda  in  the 
handwriting  of  testator,  to  the  effect  that  he  was  to  give  credit 
for  certain  amounts  derived  from  sales  of  cotton,  although  to 
what  particular  debt  the  credit  was  to  be  given  is  not  stated  in 
the  memoranda.    Hughes  v.  Boone ,  137. 

13.  An  unaccepted  offer  of  compromise  cannot  be  proven.     Ibid. 

14.  Where  an  executor  is  the  subscribing  witness  to  a  receipt  given 

by  the  defendant  to  his  testator,  and  proves  the  execution  on 
ihe  trial:  Held,  that  he  thereby  opens  the  door,  and  the  defend- 
ant  can  testify  as  to  transactions  between  himseif  and  deceased 
connected  with  the  execution  of  the  receipt.     Ibid. 

15.  A  fact  in  no  way  involving  a  transaction  or  communication  6o& 

not  come  within  the  prohibitions  of  ^  500.     Ibid. 

16.  The  reputation  for  intelligence  and  skill  of  a  civil  engineer,  under 

whose  directions  a  culvert  was  built,  cannot  be  shown  in  evi- 
dence on  the  trial  of  an  issue  as  to  whether  the  culvert  was  in 
fact  so  constructed  as  to  carry  off  the  water  except  in  cases  of 
excessive  rain-fall.    Emery  v.  Railroad.  209. 

17.  It  is  often  difficult  to  determine  when  the  evidence  in  a  case 

crosses  the  shadowy  line  and  compels  the  Court  t'>  take  the  case 
from  the  jury  and  declare  as  the  law  that  contributory  negli- 
gence has  been  proven.  Such  rule  applies  only  when  the  facts 
are  ascertained.  When  there  is  any  couftict  in  the  teatimonjfr 
the  courts  will  la .  down  th>'  rules  of  law  and  detine  the  standard 
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of  care  necessary;  but  leave  the  jury  to  decide  whether,  under 
the  circumstances,  proper  care  was  exercised.    Ibid, 

In  action  to  impeach  a  deed,  99. 

Oral  to  explain  written  contract,  206. 

EXCEPTIONS: 

Must  be  made  in  Court  below,  881. 
To  report  of  referee,  413. 

EXCUSABLE  MISTAKE: 
In  case  on  appeal,  485. 

EXECUTION: 

1.  As  against  junior  execution  creditors,  it  is  necessary  to  the 

validity  of  a  levy  of  a  senior  execution  upon  personal  property 
that  the  officer  should  actually  take  into  his  possession  and 
retain,  either  in  person  or  by  an  ag^nt  for  that  purpose,  the 
property  seized,  until  a  sale.    Sawyer  v.  Bray,  79. 

2.  As  against  other  persons,  including  purchasers  for  value,  a  levy 

on  personal  property,  by  going  to  it,  so  as  to  have  power  to  take 
it  into  his  possession  if  the  officer  chooses,  and  endorsing  it  on 
his  process,  will  be  good,  though  actual  possession  may  not  have 
been  acquired,  or  having  been  acquired,  the  property  is  left  in 
possession  of  the  debtor.    Ibid. 

3.  The  statute — The  Code,  §447 — does  not  alter  the  former  law  as  to 

what  is  and  what  is  not  a  levy;  it  only  relates  to  the  period  when 
the  lien  of  the  execution  attaches.    Ibid. 

EXECUTOR;   See  Administration. 

FACTS; 

Reviewing,  in  Superior  and  Supreme  Court,  413. 

FRAUD: 

1.  Wlieie  the  vendee,   before  registration,   erased  his  name  and 

inserted  that  of  his  wife,  with  the  purpo-^e  of  putting  the  title 
beyond  the  reach  of  his  creditors,  but  this  was  not  known  to 
the  vendor  until  after  the  registration,  when  he  assented;  Held, 
that  no  title  passed  thereby,  and  the  courts  would  not  lend  their 
nid  to  correct  Ihe  instrument  ^y  restoring  it  to  its  original  form. 
RespusH  V.  Jones,  5. 

2.  Where  the  purch  iser  of  lauds,  having  himself  paid  the  considera- 

tion, prncured  the  deed  to  be  made  to  a  third  party  for  the  pur- 
ix>?e  of  defeating  the  demands  cf  his  creditors,  or  other  persons 
who  may  have  rights  therein,  the  Court  will  not  aid  him  by 
declaring  and  enforcing  a  resulting  trust  in  the  grantee  for  his 
benefit.     Ibfd. 
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3.  The  three  classes  of  fraudulent  conveyaDce,  as  defined  in  Hardu 

V.  Simpson,  18  Ired.,  182,  and  the  rule-  established  by  that  case, 
governing  the  burden  of  pro>f  on  the  trial  of  an  issue  as  to 
fraud  in  a  conveyance,  are  approved.    Brovmv.  Mitchell,  347. 

4.  Where  an  insolvent  debtor  conveyed  property  to  one  of  his  cred- 

itors, by  a  deed  absolute  on  its  face,  for  the  purpose  of  securing 
the  debt  due  the  bargainee,  and  also  to  protect  himself  from 
security  debts  and  pending  Fuits,  and  at  the  same  time  took 
from  the  bargainee  a  bond  to  reconvey  on  the  payment  of  the 
balance  due  bargainee,  and  afterwards  said  bargainee,  at  instance 
of  the  bargainor,  purchased,  at  a  sale  under  execution  in  favor 
of  a  third  party,  the  interest  of  the  bargainee  in  said  property 
and  took  the  Sheriff's  deed  therefor:  Hel'i,  that  whether  said 
former  deed  was  fraudulent  and  void  a>  to  other  creditors  or 
not,  the  Sheriff's  deed  would  pass  whatever  interest  remained 
in  the  debtor,  in  subordination,  however,  to  his  right  to  redeem 
in  accordance  with  the  terms  of  the  bond,  and  upon  payment 
of  the  additional  sum  advanced  to  secure  the  title.  ArringUm 
V.  Arrington,  491. 

Fraud  vitiates  bond,  137. 

Procuring  deed  by,  477.      * 

FRAUDS,  STATUTE  OF: 

1.  The  following  memoranda  on  a  sheet  of  note  paper  was  held  suf- 

ficient to  bind  M.  C.  A.,  the  owner  of  the  land,  under  the  statute 
of  frauds:  ''C.'s  boundary.  Beginning  at  a  stake  in  Grant's 
corner  and  running  north  with  the  Rocky  Ford  road,"  &c.,  *•* 
•'  containing  1^  acres  more  or  less."  **  Received  of  A.  C.  $33,  in 
part  payment  on  a  lot  on  Rocky  Ford  road.  Oct.  27,  1885," 
(Signed)  M.  C.  A.  And  on  the  opposite  page  of  the  paper:  "  I, 
A.  C,  promise  to  pay  Mrs.  M.  C.  A.  |53  on  a  lot,  adjoining  W. 
Grant's,  on  Rocky  Ford  road,  by  the  1st  of  March,  1886.  (Signed) 
A.  C.     Gordon  v.  ColUtt,  582. 

2.  If  M.  C.  A.,  at  the  request  of  C,  after  C.  had  executed  a  mort- 

gage on  the  lot  to  G.,  conveyed  the  lot  to  R.  A.,  upon  payment 
by  the  latter  of  the  balance  of  purchase  money  due  by  C,  G. 
would  have  the  right  tp  be  paid  his  mortgage  debt,  subject  only 
to  the  payment  to  R.  A.  of  the  purchase  money  so  paid  by  bim. 
Ibid, 

8.  But  if,  before  the  mortgage  to  G.  by  C,  the  latter  abandoned  his 
right  to  the  land,  and  authorized  R.  A.  to  buy  for  himself,  then 
G.  took  nothing  by  his  mortgage.  Ibid. 

4.  Where  plaintiff  declares  upon  an  oral  contract  respecting  lands, 
void  under  the  statute  of  frauds,  and  defendant  either  denies 
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the  contract  or  sets  up  affirmatively  another  and  a  different 
contract,  or  admits  the  alleged  contract  and  pleads  specially  the 
statute  of  frauds,  in  each  of  these  cases  testimony  offered  to 
prove  the  alleged  contract  is  incompetent « and  should  be  ex- 
cluded.   Hollar  V.  Richards,  545. 

5.  Michael  v.  Foil,  100 N.  C,  178,  distinguished  from  this  case.  76id. 
FRAUDULENT  CONVEYANCE:    See  Fraud. 

HOMESTEAD: 

1.  A  judgment  is  now  a  lien  upon  land  to  which  the  debtor  is  entitled 

as  a  homestead,  and  when  the  land  is  not  worth  more  than 
$1,000,  and  much  of  its  value  consists  in  timber  trees,  the  debtor, 
or  other  person  to  whom  he  has  sold  them,  may  be  enjoined  from 
cutting  such  trees  for  profit.    Jones  v.  Britton,  166. 

2.  An  unembarrassed  owner  of  land,  no  matter  w^hen  the  land  was 

acquired,  can  convey  the  same,  absolutely,  or  by  way  of  trust 
or  mortgage,  free  of  all  hotnestead  rights,  without  the  assent  of 
his  wife,  except  in  the  following  cases:  (1)  Where  the  land  in 
question  has  been  allotted  to  him  as  a  homestead,  either  on  his 
own  petition  or  by  an  officer,  in  accordance  with  law;  (2)  where 
no  homestead  has  been  allotted,  %ut  there  are  judgments  against 
him  which  constitute  a  lien  upon  the  land,  and  upon  which  exe- 
cution might  issue  and  make  it  necessary  to  have  his  homestead 
allotted;  (3)  where  no  homestead  has  been  allotted,  but  he  has 
made  a  mortgage,  reserving  an  undefined  homestead,  which 
mortgage  constitutes  a  lien  on  the  land  that  could  not  be  fore- 
closed without  allotting  a  homestead;  (4)  where  the  conveyance 
is  fraudulent  as  to  creditors,  and  no  homestead  has  been  allotted 
in  other  lands.    Hughes  v.  Hodges,  286. 

8.  If  a  husband  make  a  fraudulent  conveyance  of  liis  land  (the  wife 
not  joining  in  the  deed),  the  proceedings  of  creditors  to  have 
the  deed  vacated  inure  to  the  benefit  of  the  fraudulent  grantor's 
family,  because  the  creditors  ultimately  subject  the  reversion 
to  the  payment  of  their  demands,  while  the  wife  and  children 
of  their  debtor  get  the  Jiomestead  in  the  land.    Ibid, 

4.  The  mere  fact  that  a  man  owes  debts  does  not  disable  him  from 

conveying  his  lands  (free  of  all  homestead  rights)  without  the 
joinder  of  his  wife,  unless  the  deed  be  executed  with  intent  to 
defraud  his  creditors,  and  no  homestead  has  been  allotted  to 
him.    Ibid, 

5.  Where  a  land-owner  makes  a  deed  or  mortgage,  in  which  his 

wife  does  not  join,  the  burden  rests  on  him  to  show  the  exist- 
ence of  such  facts  as  render  the  conveyance  inoperative  as  to- 
the  homestead.    Hughes  v.  Hodges,  262. 
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6.  Where  the  homestead  has  once  b^-en  regularly  laid  off,  it  cannot 
be  disturbed  by  a  re-valuation  tht^reof,  or  la\ing  it  off  a  second 
time.    ChuUey  v.  Cole,  333. 

HUSBAND  AND  WIFE:   See  also,  MARRiEa)  Women. 

1.  Where  the  land  of  the  wife  was  sold  and  the  purrhase  money 

secured  by  bonds  and  mortgages  executed  to  the  hus»  and,  with- 
out the  knowledge  or  consent  of  the  wife  and  by  the  mistake 
and  ignorance  of  the  husband:  Held,  that  the  title  of  the  wife 
to  the  purchase  mone.A  was  not  thert^by  divostcil.  and  tl»e  securi- 
ties therefor  could  not  be  aubjecN*«I  to  ilie  payuieni  of  the  hus- 
band *8  debts.     Rodman  v.  Harvey,  1. 

2.  When  land  had  been  conveyed  by  A.  to  a  trusit^,  in  trust,  to  be 

held  to  the  sole  and  separate  use  of  A.*8  wife  :ind  hi  r  h^irSffree 
from  any  debts  or  contract  of  A.,  and  to  **such  other  uses  as 
she  may  at  any  time  appoint  by  writing  signed  with  her  hand, 
whether  by  deed  attested  by  one  or  more  witnesses,  or  by  will," 
&c. :  Held,  that  a  mortgage,  with  i>ower  of  pale  to  secure  a  debt, 
made  by  A.  and  wife,  attested  by  a  witness,  properly  proved, 
with  private  examination  of  wife,  and  registered,  was  valid, 
and  that  the  purchaser  at  a  sale  by  tlie  mortgagee  could  recover 
possession  from  A.  and  his  wife,  and  require  the  trustee  to  con- 
vey his  legal  estate.     Alexander  v.  Davis,  17. 

8.  The  act  of  March  10,  1866,  and  that  of  February  27,  1879  (7Tk€ 
Code,  ^  1281),  in  reference  to  colored  ]>er8ons  cohabiting  as  hus- 
band and  wife,  &c.,  at  times  mentioned  in  said  acts,  were 
intended  to  apply  for  the  benefit  of  those  who  occupied  such 
relations  to  each  other  c.rclusivtly,  and  not  to  others  at  the  same 
time.     Branch  v.  Walker,  34. 

4.  Therefore,  when  the  evidence  tended  lo  show  that  a  former  slave 
cohabited  with  a  woman  beU«nging  to  another  owner  as  her 
huRb>ind  until  her  death,  just  before  the  act  of  March,  1866,  and 
that  at  the  same  time  lie  lived  with  another  woman,  the  slave 
of  his  owner,  as  her  husband,  and  he  and  the  latter  acknowl- 
edged themselves  husband  and  wife,  according  to  the  terms  of 
8»id  art.  in  an  action  about  the  title  to  hU  real  prci|  erty  after 
his  death  between  his  children  by  Uxx-e  women  respectively, 
born  during  the  time  he  cohabited  with  them  both,  it  was  error 
to  charge  the  jury  to  find  in  favor  of  one  and  against  the  other 
party  (not  because  of  any  infirmity  in  the  evii^ence  of  either, 
but  because  there  could  but  one  such  state  of  things  exist,  to 
which  legal  sanction  could  be  given),  and  to  direct  the  jury  to 
decide  between  claims  equally  Buppirted  by  proof,  instead  of 
telling  them  that  the  statute  did  not  in  such  cases  apply.    Ibid, 
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5.  A  wife  handed  the  proceeds  from  the  sale  of  her  lands  and  timber 

to  her  husband,  and  he  oially  promised  to  repay  the  same  to  her; 
ten  rears  afterwards  the  husband  made/t  bill  of  sale  directly  to 
his  wife,  conveying  chattels  equal  in  value  to  the  amount  bor- 
rowed of  his  wife,  with  interest  at  t-ighi  per  cent,  added:  Held^ 
that  the  oral  agreement  lo  repay  the  wife's  money  was  valid, 
and  the  sale  of  the  chattels  was  not  voluntary.  Brown  v.  Mitchell^ 
847. 

6.  If,  in  making  such  bill  of  Pale,  the  intent  of  the  husband  was  to 

defraud  creditors,  such  intent  did  not  vitiate  the  wife's  title, 
unless  she  participated  in  or  had  knowledge  thereof.     Ibid. 

7.  Where  a  husband  transfer^  pr»perty  to  his  wife,  in  payment  of 

his  indebtedness  to  her,  the  wife  must  show,  by  a  preponder- 
ance of  evidence,  thnt  her  husband  was  in  fact  indebted  to  her. 
Ibid. 

8.  A  husband,  in  January,  1886,  conve3ed  chattels  directly  to  his 

wife  by  a  bill  of  sale,  which  was  delivered  to  the  wife,  but  there 
was  only  a  conptructive  delivery  of  the  chattels;  the  husband 
continufd  to  use  the  property  as  his  own,  and  to  give  it  in  as 
his  own  on  the  tax-lists.  The  conveyance  was  proven  for  regis- 
tration in  the  night,  during  the  month  of  November,  1886,  about 
the  time  the  husband  was  nued  by  a  creditor  whose  claim  ante- 
dated the  conveyance  to  the  wife,  which  creditor  had  not  been 
informe<l  of  the  transfer  of  the  chattels  to  the  wife:  Heldy  that 
such  conveyance  being  attacked  by  the  creditor  for  fraud,  the 
burden  rented  upon  the  wife  to  show  that  her  husband  was 
indebted  to  her;  but  that  fact  being  established,  the  question  of 
fraud  in  the  conveyance  was  an  open  one,  to  be  left  to  the  jury, 
with  a  caution  from  the  Bench  to  scrutinize  the  transaction 
closely,  owing  to  the  ro'atiqn  of  the  parties.  But,  upon  such  a 
state  of  facts,  the  Judge  did  not  err  in  refusing  to  charge  that 
the  conveyance  to  the  wife  was  presumed  in  law  to  be  fraudu- 
lent, and  that  the  burden  was  thrown  upon  the  wife  to  show 
the  contrary.     Brown  v.  Mitchell,  347. 

9.  A  husband  executed  a  bill  of  sale  of  chattels  to  his  wife,  delivered 

the  instrument  to  her,  and  told  her  the  property  was  hers. 
There  was  no  actual  delivery  of  the  proj-erty  to  the  wife,  but 
she  accepted  the  bill  of  sale  and  gave  her  husband  authority  to 
hold  the  property  as  her  agent,  and  he  used  it  as  hers  and  for 
the  benefit  of  the  family,  according  to  her  directions:  Held^ 
that  this  constituted  in  law  a  constructive  delivery  of  the»chat- 
tels,  and  the  title  thereto  vested  in  the  wife.     Ibid. 

10.  Where  a  husband  occupied  his  wife's  land  for  nine  years,  during 
the  whole  of  which  period  he  received  the  rents  therefrom, 
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under  an  express  agreement  with  his  wife  to  account  to  her  for 
such  rents,  and  each  year  gave  his  wife  a  note  for  the  rent: 
Held,  that  the  notes  constitute  a  valid  indebtedness  on  the  part 
of  the  husband  to  his  wife.    Battle  v.  Mayo^  413. 

11.  The  agreement  of  the  husband  to  pay  rent  precludes  theposn- 

bihty  of  assent,  and  implies  objection  on  the  part  of  the  wife 
to  her  husband's  applying  her  rents  to  his  own  use,  and  such 
agreement  removes  the  restriction,  as  to  husband's  liabQitj  to 
account  for  rents,  imposed  by  §  1887,  The  Code,    Ibid. 

12.  Where  a  husband,  being  indebted  to  his  wife,  transfers  choses  in 

action  to  her  as  security  therefor,  such  transfer  U  valid.    JbtU 

13.  Where  a  wife  who  had  resided  here,  bona  fide  removed  to  Illinois. 

and  instituted  an  action  for  divorce  in  one  of  the  courts  of  that 
State,  and  the  husband  in  this  State  appeared  by  attorney  and 
defended  the  action  there:  Held,  that  he  was  bound  by  a  deow 
for  divorce  on  a  verdict  rendered  in  that  action,  and  that  his 
property  rights  in  her  estate  here  were  terminated  from  its  date. 
Arrington  v.  Arrington,  491. 

INFANTS: 

Where  the  lands  of  infants  are  sold  under  an  order  of  the  Superior 
Court  upon  an  ex  parte  petition,  in  which  the  infants  are  repre- 
sented by  next  friends,  it  is  presumed  that  the  Ck>art  protected 
their  interests,  and  was  careful  to  see  that  they  suffered  no 
prejudice.     Tyson  v.  Belcher y  112. 

INJUNCTION: 

Against  waste,  166. 

INSURANCE: 

1.  A.  insured  his  life  for  the  benefit  of  ''his  wife  and  children,** 

having,  ac  the  time  the  policy  was  issued,  a  wife  and  two  chil- 
dren living.  His  wife  died  before  he  did:  Held,  that  upon  A^'s 
death  the  share  that  would  have  lieen  his  wife*s  went  to  her 
administrator,  and  the  surplus  of  such  share,  after  paying  her 
debts,  went  to  the  administrator  of  A. ,  and  became  liable  to  A.'s 
debts.    Hooker  v.  Stigg,  115. 

2,  When  A.  insured  his  life  for  the  benefit  of  "his  wife  and  chil- 

dren," and  at  the  time  the  policy  was  issued  he  bad  no  wife,  bat 
did  have  two  children,  one  of  whom  died  before  A. :  Held,  that 
upon  A.'s  death  the  money  due  on  the  policy  should  be  divided 
between  the  surviving  child  and  the  administrator  of  the  dead 
child.  The  insertion  of  **his  wife"  as  a  beneficiary,  whoi  he 
had  no  wife  living,  was  a  nullity.    Ibid, 
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8.  A  life  policy  creates  a  vested  interest  in  the  beneficiaries  named 
in  it.  The  contract  may  be  annulled  by  the  company  for  cause, 
but  the  disposal  of  the  fund  while  the  policy  remains  in  force 
is  not  under  the  control  of  the  insured.  So  far  as  it  concedes  a 
right  of  revocation  in  the  party  insuring,  Conigland  v.  Smith 
is  overruled.    Ibid. 

4.  The  rules  for  interpreting  a  will  may  guide,  as  far  as  they  are 

applicable,  in  ascertaining  the  legal  effect  of  the  clause  in  an 
insurance  policy  by  which  the  beneficiaries  are  designated.  The 
difference  in  the  case,  consists  in  the  fact  that'the  interest  vests 
under  the  policy  at  once,  upon  itn  issue,  while  under  a  will  the 
interest  vests  only  at  the  death  of  the  testator.    Ibid. 

5.  A.  had  a  life  policy  for  the  benefit  of  *'his  wife  and  children;" 

he  surrendered  it  and  took  a  paid-up  polic}  for  the  benefit  of 
the  beneficiaries.  After  this  he  took  nut  another  policy  in  the 
same  company  for  the  benefit  of  *'  his  wife  and  children,"  but 
when  the  last  policy  was  issued  his  wife  was  dead :  Held*  that 
each  policy  was  a  complete  contract  in  itself,  and  the  last  policy 
could  not  be  construed  as  substituted  for  the  surrendered  policy, 
and  the  amount  collected  on  it  be  divided  accordingly.    Ibid. 

ISSUES: 

1.  Ordinarily,  it  must  be  left  to  the  sound  discretion  of  the  Judge, 

whether  to  submit  specific  issues  so  that  the  findings  will  be  in 
the  nature  of  a  special  verdict,  or  to  confine  the  inquiry  to  (Hie, 
or  a  small  number  of  issues,  in  imitation  of  the  common  law 
practice,  provided,  always,  that  the  ist-ues  submitted  must  be 
those  raised  by  the  pleadings.    Emery  v.  Railroad,  209. 

2.  It  is  misleading  to  embody  in  one  issue  two  propositions,  to  which 

different  responses  might  be  made.  A  new  trial  will  be  granted 
if  such  an  issue  is  submitted,  exception  being  taken  thereto  in 
apt  time.    Ibid. 

3.  The  verdict,  whether  in  response  to  one  or  many  issues,  must 

establish  facts  sufficient  to  enable  the  Court  to  proceed  to  judg- 
ment.   Ibid. 

4.  When  the  verdict  establishes  facts  sufficient  to  sustain  the  judg- 

ment, and  it  appears  i  hat  issues  tendere  1  by  a  party  were  refused, 
but  the  jury  were  told  by  the  Judge  how  the  testimony  relating 
to  the  rejected  issues  bore  in  law  upon  the  issues  submitted,  a 
new  trial  will  not  be  granted.    Ibid. 

5.  No  limit  will  be  imposed  upon  the  discretion  of  the  nisi  prius 

Judge  in  settling  issues,  except  that  the  facts  established  by  the 
verdict  shall  be  sufficient  to  sustain  the  judgment,  and  that  a  party 
must  be  given  an  opportunity  to  have  the  law  applicable  to  any 
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material  portion  of  the  teatiinony  fairlj  presented  to  and  passed 
upon  by  the  jury,  through  the  medium  of  some  i^sue.     Ibid. 

6.  Where  the  issue  was  as  to  whether  a  culvert  was  of  proper  size. 

and  the  defendant  railroad  company  examined  as  its  witness  an 
expert,  who  seated  that  he  built  the  culvert,  ai!d  it  was  the 
largest  on»  he  had  ever  built:  Hetd,  that  it  was  proper  to  permit 
the  plaintifiF  to  show  that  another  corporation  had  built  a  larger 
culvert  over  the  same  stream,  a  short  distance  below  the  cul- 
vert in  question.     7 bid. 

7.  The  ruling  as  to  the  proper  issues  to  be  submitted  to  the  jury, 

made  in  Emery  v.  Rai'road,  at  this  term,  is  reiterated.  Brotni 
V.  MHcheU,  347. 

8.  It  is  error  not  to  try  all  the  material  issues  raised  by  the  plead- 

ings-, unless  they  are  waited.     Gordon  v.  Collvttj  532. 

JOINDER  OF  ACTIONS: 

There  is  a  great  difference  between  the  joinder  of  incongruous 
causes  of  action,  over  each  of  which  the  Court  h(is  Jtirisdiction^ 
and  the  associ<)tion  of  separate  alleged  causes  of  action  of  which 
some  are  within  and  ethers  unrhout  the  Jurisdiction  of  the  Court 
In  the  latter  case  the  allegations  of  causes  of  action  of  which 
the  C^ourt  has  no  jurisdiction  are  but  harmless  surplusage. 
Therefore,  where  pUiatiff  sued  a  railroad  company  in  the  Supe- 
rior Cc;urt  fur  the  value  of  his  land  appropriated  as  a  right  of 
way  by  the  comi)any,  and  joined  a  cause  of  action  for  damages 
sustained  by  him  by  reason  of  the  faulty  construction  of  the 
road:  Hi  Id,  that  he  could  recover  on  the  last  mentioned  cause 
of  action,  although  the  Court  had  no  jurisdiction  of  the  fir^t 
Allen  v.  Railroad,  381. 

JUDGE: 

Province  of,  465. 
Discretion  of.  477. 

JUDGES  CHARGE: 

A  charge,  that  if  the  jury  believe  a  certain  state  of  facts  the  plaintiff 
is  not  entitled  to  recover,  while  it  was  proper  upon  the  general 
issuevS  submitted,  under  the  old  practice,  is  confusing  when 
applied  to  our  present  sy8t'?m.  The  loose  practice  in  this  respect 
should  be  discontinued.     Farrell  v.  Railroad,  390. 

JUDGMENT: 

1.  A  judgment  of  the  Superior  Court,  directing  a  sale  of  lands  upon 
the  e.r-p(tr1t'  petition  of  those  interested,  cannot  be  attacked  cd- 
laterally  for  irregularity  where  the  record  is  apparently  r^^ular 
on  its  face.     Tyson  v.  Belcher,  112. 
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2.  A  judgment  may  be  set  aside  for  irregularity  by  motion  in  the 

cause.  After  a  case  is  ended,  the  judgment  may  be  attacked 
and  vacated  for  fraud  by  an  independent  action.    Ibid. 

3.  Alternative  or  conditional  judgments  are  void.     Strickland  v. 

Cox,  411. 

4.  Where  a  Judge  granted  a  judgment  for  plaintiff  in  an  action  for 

the  possession  uf  land,  to-  be  stricken  out  if  defendant  filed  a 
proper  bond  in  30  days  after  adjournment  of  Court,  the  judg- 
ment was  void,  and  the  Clerk  had  the  power  to  make  an  order 
allowing  defendant  to  answer  without  bond,  upon  his  filing  the 
affidavit  and  the  certificate  of  counsel  required  by  law.    Ibid. 

When  void.  68, 

Lien  upon  homestead,  166. 

Estoppel  by,  550. 

JURISDICTION: 

1.  Where  a  special  proceeding  is  duly  transferred  from  the  Clerk's 

ofifice  to  the  Superior  Court  in  term,  and  the  Court  in  term, 
having  jurisdiction  of  the  subject-matter,  with  the  assent  of  the 
parties  interested,  finally  disposes  of  case,  such  action  is  regular 
and  will  be  upheld,  although  the  proceeding,  as  originally  con- 
stituted, was  not  within  the  jurisdiction  of  the  Clerk;  and  would 
be  so  even  if  ch.  276,  Laws  '87,  did  not  apply  to  this  case. 
McMillan  v.  ReeveSj  550. 

2.  A  sale  of  land  under  the  judgment  of  a  Court  bavin c^  jurisdiction 

of  the  subject-matter,  is  binding  upon  and  estops  all  persons 
interested  therein,  who  were  duly  represented  before  the  Court 
by  counsel.    Ibid, 

Of  Clerk  of  Superior  Court,  99,  319,  477. 

Of  Probate  Court,  406. 

Of  Justice  of  the  Peace,  525. 

JURY: 

Province  of,  465. 

JUS  DISPONENDI: 

The  jus  disponendi  is  a  vested  right,  protected  by  the  Constitution 
of  the  United  States,  and  by  Article  I,  g  31,  of  the  Constitution 
of  this  State;  and  is  restricted  only  by  provisions  for  dower  and 
homestead,  which  restrictions  must  be  so  construed  as  to  carry 
out  the  kindly  purpose  for  which  they  were  created,  with  no 
t  more  restraint  on  the  power  of  alienation  than  is  necessary  to 
make  them  effectual.    Hughes  v.  Hodges,  236. 

102—38 
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JUSTICE  OF  THE  PEACE: 

Has  not  jurisdiction  to  enforce  contract  of  married  woman,  525. 

LAWS: 

1885,  chapter  358 173 

1885,  chapter  359 .177,  178 

LEVY: 

"What  necessary  to  validity  of,  79. 

LIENS:    . 

Priority  of,  as  between  vendor,  carrier  and  attaching  creditor,  890. 

LIFE  INSURANCE:    See  Insurance. 

LIMITATIONS,  STATUTE  OF: 

1.  An  administrator  filed  his  final  account,  ex  parte,  before  the 

Clerk  of  the  Superior  Court  in  May,  1879,  which  account  showed 
a  balance  in  favor  of  the  administrator.  The  plaintiff  sued  in 
April.  1888,  as  one  of  the  next  of  kin,  to  have  the  account  re- 
stated. The  defendant  administrator  pleaded  the  sijc-year  stat- 
ute of  limitation  as  a  bar  to  the  account:  Held,  that  such  statute 
did  not  apply,  and  an  order  for  a  reference  to  state  the  account 
was  proper.     Woody  v.  Brooks,  334. 

2.  The  statutes  of  limitation  applicable  to  actions  against  adminis- 

trators make  a  distinction  between  their  fiduciary  liabilities  and 
their  liabilities  upon  the  administration  bond.     Ibid. 

3.  Under  lite  Code,  §  153  (2),  a  creditor   must   bring  his  action 

within  seven  years  next  after  the  qualification  of  the  personal 
representative,  and  the  advertisement  for  creditors.     Ibid. 

4.  Under  The  Code,  ^  154  (:?),  an  action  against  the  personal  repre- 

sentative, on  his  bond,  must  be  brought  within  six  years  after 
the  filing  and  auditing  of  the  final  account.  In  addition  to  the 
protection  of  thit^  section ,  the  sureties  on  the  bond  are  exonerated 
unless  action  is  brought  within  three  years  after  breach  of. the 
bond.     The  Code,  ^  155  (6).     Ibid. 

5.  No  statute  of  limitations  is  a  bar  to  an  action  to  recover  a  balance 

admitted  by  a  personal  representative  to  be  due  legatees  or  dis- 
tributees on  his  final  account,  unless  he  can  show  that  he  has 
disposed  of  such  balance  in  some  way  authorized  by  law,  or 
unless  three  years  have  elapsed  since  a  demand  and  refusal  to 
pay  such  admitted  balance.    Ibid. 

6.  An  action  to  impeach  the  final  account  of  a  personal  representa- 

tive must  be  brought  within  ten  years  from  the  filing  and 
auditing  thereof.  Such  cases  are  governed  by  Tlie  Code,  §  158. 
Ibid.. 
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7.  The  Code,  %  154  (2),  expre-^sly  applies  to  actions  on  the  **  official 
bond,"  ^  154  (6)  to  sureties  only,  and  §  155,  m>  far  as  executors, 
administrators  and  guardians  are  concerned,  is  applicable  only 
when  there  has  been  a  settlement,  either  by  acts  of  the  parties 
or  a  decree  of  Court.    Ibid, 

When  it  protects  purchaser  at  judicial  sale,  529. 

MARRIED  WOMEN:    See  also  Husband  and  Wife. 

1.  Before  the  private  examination  of  a  feme  covert  can  be  lawfully 

taken,  under  section  1246,  the  deed  must  be  acknowledged  by 
both  husband  and  wife,  or  its  execution  by  both  proven  by  a 
subscribing  witness.     Wynne  v.  Small,  133. 

2.  If,  in  fact,  the  execution  of  the  deed  by  both  husband  and  wife 

was  properly  proven  before  tlie  private  examination  was  taken, 
but  the  certificate  of  the  officer  does  not  show  it,  the  certificate 
may  be  corrected  and  made  to  speak  the  truth,  in  a  proper  pro- 
ceeding. a,nd,  perhaps,  summarily,  by  motion.  When  so  cor- 
rected, it  speaks  from  its  original  date.     Ibid. 

3.  The  rule  laid  down  in  Jones  v.  Cohen,  82  N.  C,  75,  with  regard 

to  impeaching  deeds  of  femes  covert,  and  certificates  of  their 
private  examination,  affirmed.    Ibid. 

4.  Justices  of  the  Peace  have  no  jurisdiction  to  enforce  contracts  of 

a  married  woman,  unless  she  is  a  free  trader,  whether  she  has 
separate  property  which  she  has  charged  or  not.  Berry  v.  Hen- 
derson, 525. 

5.  Whether  a  cooking  stove  is  a  necesaary,  within  the  exceptions 

specified  in  i;  1826  of  The  Code,  depends  upon  the  circumstances, 
manner  of  living,  &c. ,  of  the  feme  covert  alleged  to  have  pur- 
chased it.    Ibid. 

6.  A  widow,  sued  on  her  note,  given  during  coverture,  for  a  cooking 

stove,  which  she  retained  after  her  husband's  death,  cannot  be 
held  liable  as  upon  contract  for  the  price — the  note  being  void 
in  law,  and  no  new  promise  alleged.     Ibid. 

Purchase  money  for  land  of  wife  net  subject  to  payment  of  hus- 
band's debts,  1. 

Income  and  separate  property  of,  413. 

MEDICINE: 

Practice  of,  95. 

MORTGAGE: 

1.  L.  being  indebted  to  H.,  conveyed  to  him  lands  as  security,  and 
subsequently  conveyed  the  same  lands  to  a  trustee  to  secure 
other  creditors,  under  which  there  was  a  sale,  and  one  of  the 
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last  secured  creditors  became  purchaser.  Hie  mortgage  to  H. 
was  not  registered  until  the  day  after  the  deed  in  trust:  the 
latter,  however,  recited  the  fact  of  the  conveyance  (mortgage) 
to  H.,  and  in  the  tenendum  clause  contained  a  statement  that 
the  lands  conveyed,  ''and  as  they  are  herein  dehcribed,**  should 
be  held,  &c.:  Held,  (1)  that  the  mortgage  to  H.,  not  being  regis- 
tered until  after  the  ileed  in  trust,  was  inoperative  as  to  the 
latter;  •2)  that  the  legal  effect  of  the  recitals  and  provisions  in 
the  deed  in  trust  was  to  create  a  charge  upon  the  lands  for  the 
payment  of  the  debt  intended  to  be  s^'cured  by  the  mortgage, 
which  the  Couit  would  enforce  by  requiring  the  purchaser  to 
pay  the  debt  or  by  directing  a  resale  for  that  purpoae;  (3)  no 
actual  notice,  however  clear,  of  an  unregistered  mortgage  or 
deed  in  trust,  will  operate  to  the  prejudice  of  creditors  or  pur- 
chasers for  value.    Hinton  v.  Leigh,  28. 

2.  When  mortgaged  land  is  not  in  the  actual  possession  of  either 

mortgagor  or  mortgagee,  the  title  remains  undisturbed  as  fixed 
in  the  deed  of  mortgage,  and  the  statutory  presumption  (Kev. 
Code,  ch.  65,  §  19)  does  not  arise  to  the  prejudice  of  either. 
Simnums  v.  Ballard^  105. 

3.  The  mere  lapee  of  time,  unaccompanied  by  any  possession,  neither 

obstructs  the  right  to  redeem  nor  the  right  to  foreclose  a  mort- 
gage. Therefore  J  where  a  mortgage  was  made  in  1856  to  secure 
a  debt  falling  due  in  1858.  and  no  payment  was  made  on  the 
debt  after  maturity,  an  action  to  redeem  commenced  in  1883  is 
not  barred  by  ch.  65,  §  19,  Rev.  Code,  it  being  shown  that 
neither  mortgagor  nor  mortgagee  had  been  in  possession  of  the 
land.    Ibid. 

4.  Although  money  paid  under  a  mistake  of  law  cannot  be  recovered, 

and,  in  the  absence  of  a  statute  to  that  effect,  usury  voluntarily 
paid,  with  a  full  knowledge  of  the  facts,  cannot  be  recovered; 
yet,  where  an  illiterate  mortgagor,  who  confided  greatly  in  the 
mortgagee,  delivers  cotton  to  the  mortgagee  to  be  sold  and  the 
proceeds  applied  to  the  mortgage  debt,  it  is  the  duty  of  the 
mortgagee  to  apply  the  proceeds'to  the  debt  and  lawful  interest. 
Such  delivery  of  cotton  will  not,  under  the  circumstances,  be 
construed  a  payment  of.  or  applicable  to,  usurious  interest  con- 
tracted to  be  paid  by  the  terms  of  the  mortgage;  and  if  the  pay- 
ments thus  made  exceed  the  debt  and  legal  interest,  the  surplus 
can  be  recovered  by  the  mortgagor.    Hughes  v.  Boone,  137. 

5.  Where  mortgagor  delivered  cotton  to  the  mortgagee  to  be  sold 

and  proceeds  applied  to  the  mortgage  debt,  mortgagor  must  be 
credited  with  the  amount  received  by  the  mortgagee  from  the 
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sales,  when  that  can  be  shown;  if  that  cannot  be  shown,  the 
credit  must  be  of  the  market  value  of  the  cotton  at  the  date  of 
delivery.     Ibid, 

6.  In  order  to  convert  a  deed,  absolute  on  its  face,  into  a  mortgage, 

it  must  be  alleged  and  proven  that  the  clause  of  redemption 
was  omitted  by  rea<^on  of  ignorance,  mistake,  fraud,  or  undue 
advantage.    Ibid. 

7.  The  principlps  governing  parol  trusts,  as  d^-fined  in   Wood  v. 

Cherry  and  Shieldit  v.  Whitaker,  approvetl.     EgerUm  v.  JoneSy 

278. 

8.  A  mortgage  to  secure  a  pre-existing  debt  is  made  upon  a  valuable 

consideration;  and  is  not  vitiated  by  a  fraudulent  intent  on  the 
part  of  the  mortgagor,  not  participated  in  by  the  mortgagee, 
and  of  which  he  had  no  knowledge.     Battle  v.  Mayo,  418. 

9.  The  following  memoranda  on  a  sheet  of  note  paper  was  held  suf- 

ficient to  bind  M.  C.  A.,  the  owner  of  the  land,  under  the  statute 
of  frauds:  **C.'s  boundary.  Beginning  at  a  stuke  in  Grant's 
corner  and  running  north  with  the  Rocky  Ford  road,''  &c.,  *  *  * 
**  containing  1^  acres  more  or  less."  *'  Received  of  A.  C.  $33,  in 
part  payment  on  a  lot  on  Rocky  Ford  road.  Oct.  27,  1885." 
(Signed)  M.  C.  A.  And  on  the  opposite  page  of  the  paper:  *'  I, 
A.  C. ,  promise  to  pay  Mrs.  M.  C.  A.  $53  on  a  lot,  adjoining  W. 
Grant's,  on  Rocky  Ford  road,  by  the  1st  of  March,  1886.  (Signed) 
A.  C.     Gordon  v.  Collett,  532. 

10.  If  M.  C.  A.,  at  the  request  of  C,  after  C.  had  executed  a  mort- 

gage on  the  lot  to  G.,  conveyed  the  lot  to  R.  A.,  upon  payment 
by  the  latter  of  the  balance  of  purchase  money  due  by  C,  G. 
would  have  the  right  to  be  paid  his  mortgage  debt,  subject  only 
to  the  payment  to  R.  A.  of  the  purchase  money  so  paid  by  him. 
Ibid. 

11.  But  if,  before  the  mortgage  to  G.  by  C,  the  latter  abandoned  his 

right  to  the  land,  and  authorized  R.  A.  to  buy  for  himself,  then 
G.  took  nothing  by  his  mortgage.  Ibid. 

NEGLIGENCE :    See  also  Damages. 

Where  the  owner  of  a  tract  of  land  had  his  brick-yard  on  the  prem- 
ises, and  his  crops  hubmerged  with  water  by  reason  of  the  negli- 
gent construction  of  a  railroad  culvert,  he  is  not  guilty  of  con- 
tributor\  negligence  when  he  afterwards  constructs  a  brick-yard 
in  the  same  place  and  plants  a  crop  on  the  same  land,  both  of 
which  are  again  submerged  from  the  same  cause.  Because  a 
culvert  was  negligently  constructed  by  a  railroad  company,  and 
plaintiff  knew  it,  is  no  reason  why  plaintiff  should  have  aban- 
doned his  land  and  ceased  all  effort  to  utilize  it.  Emery  v. 
Railroad,  209. 
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NEGOTIABLE  BOND:    See  Bond. 

NEW  TRIAL: 

1.  Granting  a  new  trial  for  newly-discovered  evidence  is  purely  dis- 

cretionary, whether  made  in  the  lower  Court  or  in  the  Supreme 
Court.  In  the  future,  such  motions  will  be  disposed  of  withoat 
discussing  the  facts.    Brown  v.  MitcfieU,  347. 

2,  Where  the  newly -discovered  evidence  tends  only  to  contradict  a 

witness  on  the  other  side,  a  new  trial  will  not  be  granted.    Ibid, 

NOTICE: 

1.  Strangers  to  an  action  are  not  affected  with  constructive  notice 

of  an  action  involving  the  title  to  lands  situate  in  a  county 
other  than  that  in  which  the  action  is  pending,  unless  the  notioe, 
lis  pendens^  is  given  under  s^  329,  The  Code;  but  even  purchasers 
for  value,  although  not  parties,  are  affected  by  such  notice  if 
the  lands  are  in  the  county  where  the  action  is  pending,  and  the 
pleadings  describe  them  with  reasonable  certainty.  Sptncer\, 
Credle,  68. 

2.  The  notice  to  creditors  required  by  §g  1461  and  1452  of  The  Code 

must  be  published  as  prescribed  by  §  ll52,  in  a  newspaper  and 
at  the  court-house  door.  The  failure  to  make  such  publication 
is  an  error  which  the  personal  representative  may  assign  in  the 
Superior  Court  in  term,  upon  appeal  from  a  judgment  of  the 
Clerk  directing  a  distribution  of  the  assets,  although  he  did  not 
♦-xcept  on  this  ground  before  the  Clerk.  Hester  v.  Laurrence, 
819. 

Of  unregistered  mortgage,  will  not  operate  to  prejudice  of  pur- 
chaser for  value,  28. 

OATHS: 

Where  it  appears  that  the  iep;i8trar  administered  the  prescribed  oath 
to  electors,  but  that  he  did  not  swear  them  on  the  Bible,  it  will 
be  inferred,  in  the  absence  of  direct  proof  to  the  contrary,  that 
the  oath  was  taken  with  uplifted  hand,  as  specified  in  The 
Code,  ^8310,  and  was  accepted  as  a  valid  mode  of  administering 
it,  by  both  the  registrar  and  the  elector.  Administering  the 
oath  in  such  manner  is  sufficient  to  meet  the  requirements  of 
the  election  law.     DeBeri^y  v.  Nicholsotiy  465. 

Of  elector,  465. 

How  administered,  465. 

OFFICERS,  DE  FACTO: 
Acts  of,  valid,  465. 
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ORAL  EVIDENCE: 

To  explain  written  instrument,  826. 

Of  contents  of  written  instruments,  264. 

To  vary  written  contract,  457. 

PARTITION: 

In  a  special  proceeding  for  partition,  commenced  before  the  Clerk, 
it  was  alleged  in  the  complaint  that  plaintiff  was  tenant  in  com- 
mon with  the  defendant,  the  facts  upon  which  the  tenancy  in 
common  was  claimed  to  exist  being  set  out.  The  defendant 
denied  the  allegations  of  the  complaint,  and  claimed  to  be  sole 
owner:  Held,  that  the  Clerk  had  jurisdiction,  and  the  refusal  of 
the  Judge  in  term  to  dismiss  the  case  was  proper,  whatever 
construction  is  to  be  placed  upon  ch.  276,  Laws  1887.  Ooodman 
V.  Sapp,  477. 

PARTIES: 

Presumed  to  have  notice,  68. 
As  witnesses,  477. 

PETITION  TO  REHEAR: 

Sections  966  and  968  of  The  Code  are  in  pari  materia,  and  must  be 
construed  together.  As  g  968  has  been  amended  by  ch.  41,  Laws 
1887,  so  as  to  require  the  decisions  of  the  Supreme  Court  to  be 
certified  to  the  lower  courts  during  the  term,  thus  pUcing  them 
beyond  the  control  of  this  Court  in  term-time,  the  reason  for 
requiring  petitions  to  rehear  to  be  filed  only  in  vacation  (as  is 
done  bv  ^  966)  has  ceased,  and  such  petitions  may  now  be  filed 
during  the  term  at  which  the  opinion  is  filed.  In  amending  §  968 
the  Legislature  also  amended  §  966,  and  modified  the  rule  of 
the  Supreme  Court  regulating  petitions  to  rehear.  Emery  v. 
Railroad,  234. 

PHYSICIANS: 

• 

A  physician  received  a  diploma  from  a  regular  medical  college  in 
1867,  but  had  not  been  licensed  to  practice  as  pre«?cribed  by  the 
statute  {The  Code,  vol.  2,  ch.  34);  he  rendered  professional  ser- 
vices in  1883  to  one  P.,  for  which  he  presented  a  bill,  and  which 
P.  promibed  to  pay,  but  died  before  doing  so;  the  physician 
administered  on  the  estate  and  retained  from  the  assets  the 
amount  of  his  account:  Held, 

1,  The  contract  under  which  the  services  were  rendered,  being  abso- 

lutely prohibited  by  g^  3122  and  3132,  The  Code,  was  .void  in 
its  inception.     Puckett  v.  Alexander,  95. 

2.  That  ch.  261,  Laws  1885,  did  not  impose  any  vitality  in  the  con- 

tract, because,  (1)  that  act  was  prospective  only  in  its  operations; 
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and  (2)  if  it  had  bedn  retroactive  it  could  not  have  created  a 
liability  which,  therefore,  did  not  exist;  had  the  contract  been 
voidable  only,  the  consequence  would  have  been  diflTerent.   Ibid. 

d.  The  promise,  by  the  intestate,  to  pay,  was  without  sufficient  con- 
sideration, and  no  en  forcible  contract  could  be  based  thereon. 
Ibid. 

4.  Where  the  contract  is  rotd,  no  subsequent  express  promise  will 
operate  to  charge  the  promisor,  even  though  he  has  received  a 
benefit  from  the  contract,  or  there  is  a  moral  obligation  to 
support  it.     1  bid, 

PLEADING: 

1.  Where  it  is  apparent  from  the  allegations  in  the  complaint  that 

the  plaintiff  has  no  cause  of  action,  a  motion  to  dismiss  at  any 
stage  of  the  action  will  prevail;  but  where  the  complaint  failfl 
to  set  forth  a  sufficient  cause  of  action  by  reason  of  the  omission 
of  some  substantial  averment,  or  for  any  other  defect  which 
might  be  remedied  by  amendment,  the  objection  must  be  made 
by  demurrer  or  answer,  or  the  defendant  will  be  deemed  to 
have  waived  it.     Knoicles  v.  Rnilroad,  59. 

2.  If  the  answer  contains,  by  fair  construction,  an  admission  of  the 

material  averments  which  should  have  been  made  in  the  com- 
plaint, or  if  it  is  framed  upon  the  assumption  that  such  aver- 
ments have  been  sufficiently  made,  and  denies  them,  the  com- 
plaint will  be  aided  by  the  answer  and  the  defects  thereby  cured. 
Ibid. 

8.  In  an  action  for  the  possefsion  of  land,  if  the  defendant  relies 
upon  a  defence  that  is  purely  equitable,  he  must  set  it  up  in  the 
answer,  instead  of  merely  denying  that  the  plaintiff  is  the  owner 
and  entitled  to  possession,  and  that  he  unlawfully  withholds  the 
same.     Hinton  v.  Pritchard,  04. 

4.  The  defence  of  former  judgment  must  be  set  up  speciiically  in 

the  answer,  or  it  will  not  be  considered.  Blackwell  v.  DibbrtQ^ 
at  this  term.     Harrison  v.  Hoff,  126. 

5.  Though  a  party  has  the  right  to  demand  that  his  plea  in  bar  shall 

be  passed  upon  before  a  reference  of  the  action,  otherwise 
requiring  a  reference,  he  waives  the  right  by  not  insisting  upon 
it  before  reference  ordered.    Ibid. 

6.  Though  no  sufficient  cause  of  action  was  set  forth  against  defend- 

ant in  the  original  complaint,  the  general  purpose  of  the  action 
appearing,  he  cannot  be  heard  to  complain  after  amendment 
without  objection  by  him.     Wilson  v.  Pearson,  290. 
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7.  A  party  is  charged  with  a  knowledge  of  all  that  transpires  and  is 

made  of  record  in  the  progress  of  the  action,  and  of  all  plead- 
ings and  admissions  of  facts  by  his  counsel.    Ibid, 

8.  An  action  was  brought  in  tht*  name  of  the  State  upon  the  relation 

of  A  against  a  ^heriff  and  the  sureties  upon  his  official  bond. 
After  verdict,  relator  was  permitted  to  nol.  pro».  all  the  sureties 
and  to  strike  out  the  State  as  a  party  plaintiff,  and  judgment 
was  entered  against  the  defendant  sheriff  upon  the  verdict: 
Held,  that  no  error  was  committed.     Brown  v.  Mitchell,  347. 

PRACTICE  OF  MEDICINE:    See  Medicine,  Practice  of. 

PRESCRIPTION: 

For  an  easement,  209. 

PRESUMPTIONS  OF  PAYMENT: 
Statute  of,  290. 

PRIVATE  EXAMINATION: 
Of  married  women,  133. 
Commissioners  of  Affidavits  have  full  power  to  take,  540. 

PRIVILEGED  COMMUNICATIONS,  137. 

PRIORITY  OF  MORTGAGE,  532. 

PROBATE  OF  DEEDS:    See  99,  284. 

A  certificate  of  probate,  made  by  a  proper  officer,  must  be  accepted 
as  true  when  it  comes  up  collaterally,  and  its  recitals  cannot  be 
disproved  nor  its  omissions  supplied  by  extraneous  proof. 
Wynne  v.  Small,  133. 

PROCEEDINGS,  SPECIAL: 

1.  A  creditor  is  not  bound  by  special  proceeding  against  a  personal 

representative,  in  the  nature  of  a  creditor  s  bill,  under  I  he  Code, 
%  1448,  et  seq.,  unless  personally  served  with  notice,  or  a  general 
notice  is  published  as  prescribed  by  s:^  1453.  Hester  v.  Laiarence, 
319. 

2.  It  seems  that  in  a  special  proceeding  under  g  1448,  et  seq.,  of  TJie 

Code,  the  Clerk  has  jurisdiction  to  render  judgment,  in  favor 
of  a  creditor,  against  the  personal  representative  personally,  as 
well  as  in  his  representative  capacitv,  if  a  dtvastavit  is  estab- 
lished.    Ibid. 

-8.  Where  a  special  proceeding  is  duly  transferred  from  the  Clerk's 
office  to  the  Superior  Court  in  term,  and  ihe  Court  in  term, 
having  jurisdiction  of  the  subject-matter,  with  the  assent  of  the 
parties  interested,  finally  disposes  of  case,  such  action  is  regular 
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and  will  be  upheld,  although  the  proceeding,  as  originally  con- 
stituted, was  not  within  the  jurisdiction  of  the  Clerk;  and 
would  be  so  even  if  ch.  276,  Laws  '87,  did  not  apply  to  this  case. 
McMillan  v.  Reeves,  550. 

PROCEEDINGS,  SUPPLEMENTAL: 

In  proceedings  supplemental  to  execution  a  receiver  will  not  be 
appointed  except  where  it  is  made  to  appear  that  one  is  neces* 
sary  to  the  preservation  of  the  property  sought  to  be  subjected, 
and  its  application  to  the  payment  of  the  judgment,  if  such 
payment  shall  be  directed.    Rodnvan  v.  Harvey,  1. 

PUBLICATION: 

Of  summons,  515. 

PURCHASER: 

At  judicial  sale,  529. 

RAILROAD: 

Right  of  way,  376. 

RECEIVER: 

When  appointed  in  supplemental  proceedings,  1. 

REFERENCE: 

1.  It  is  not  error  to  refuse  a  compulsory  reference,  when  the  motion 

to  refer  is  not  made  until  after  the  close  of  the  evidence.  Hughes 
V.  Boone,  137. 

2.  A  reference  by  consent  is  a  waiver  of  trial  by  jury;  and  the  ref- 

eree's report  has  the  effect  of  a  special  verdict.  Battle  v.  Mayo, 
413. 

3.  Where  there  is  a  consent  reference  'the  Judge  below  can  review 

the  facts  found  by  the  referee  as  well  as  his  conclusions  of  law. 
If  the  Judge  makes  no  special  findings  of  fact,  it  is  presumed 
that  he  adopts  those  of  the  referee.  But  in  such  cases  the 
Supreme  Court  will  not  review  the  findings  of  fact  made  or 
adopted  by  the  Judge  below,  its  appellate  jurisdiction  being 
confined  to  the  review  of  matters  of  law.  And  this  is  so 
although  the  action  is  one  cognizable  in  a  court  of  equity  prior 
to  1868.     Ibid. 

4.  An  exception  to  the  report  of  a  referee  must  be  specific;  it  must 

point  out  the  conclusion  at  which  it  is  aimed  and  the  precise 
error  complained  of.     Ibid, 

5.  Trials  before  referees  should  be  governed  by  the  rules  formulated 

in  Oreen  v.  Castleberry,    Ibid. 
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REGISTRATION: 

Of  deed  necessary  to  perfect  title,  5. 

Of  mortgage,  28. 

Of  deed,  to  annul,  99. 

Form  of  certificate  of  probate  and,  284. 

Of  voters,  465. 

When  unregistered  deed  vests  inchoate  legal  estate,  519. 

RELIGIOUS  SOCIETIES,  442. 

RES  JUDICATA: 

In  an  action  brought  by  a  mortgagor  to  redeem  mortgaged  chattels, 
a  balance  was  adjudged  to  be  due  the  mortgagee,  and  he  was 
ordered  to  cancel  the  mortgage  upon  receipt  of  such  balance, 
but  no  foreclosure  sale  of  the  mortgaged  property  was  ordered : 
Held,  that  such  judgment  was  res  judicata  as  to  the  balance 
due  the  mortgagee,  but  was  not  a  bar  to  a  separate  action  of 
claim  and  delivery,  brought  by  the  mortgagee  to  recover  the 
mortgaged  chattels;  nor  was  the  mortgagee  confined  to  a  motion 
in  the  cause,  in  the  action  for  redemption,  for  his  remedy.  Qul- 
ley  V.  Copeland,  326. 

RIGHT  OF  WAY:    See  also  Eminent  Domain. 
Proceedings  to  condemn  for  railroad,  42. 

RULE  IN  SHELLEY'S  CASE,  122. 

RULES  OF  EVIDENCE: 

Should  not  be  refined  away,  457. 

SALE,  CONDITIONAL: 

Section  1275  of  The  Code,  retjuiring  conditional  sales  of  personal 
property  to  be  reduced  to  writing,  and  registered,  operates  pro- 
spectively, and  does  not  apply  to  such  sales  made  prior  to 
November  1,  1883,  when  The  Code  became  the  law.  Harrell  v. 
Godwin,  330. 

SALE,  EXECUTION: 

1.  Where  an  insolvent  debtor  conveyed  property  to  one  of  his  cred- 
itors, by  a  deed  absolute  on  its  face,  for  the  purpose  of  securing 
the  debt  due  the  bargainee,  and  also  to  protect  himself  from 
security  debts  and  pending  suits,  and  at  the  same  time  took  from 
the  bargainee  a  bond  to  reconvey  on  the  payment  of  the  balance 
due  bargainee,  and  afterwards  said  bargainee,  at  instance  of  the 
bargainor,  purchased,  at  a  sale  under  execution  in  favor  of  a 
third  party,  the  interest  of  the  bargainee  in  said  property  and 
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JUSTICE  OF  THE  PEACE: 

Has  not  jurisdiction  to  enforce  contract  of  married  woman,  525. 

LAWS: 

1885,  chapter  358 173 

1885,  chapter  359 .177,  178 

LEVY: 

What  necessary  to  validity  of,  79. 

LIENS:    . 

Priority  of,  as  between  vendor,  carrier  and  attaching  creditor,  890. 

LIFE  INSURANCE:    See  Insurakce. 

LIMITATIONS,  STATUTE  OF: 

1.  An  administrator  filed  his  final  account,  exparte^  before  the 

Clerk  of  the  Superior  Court  in  May,  1879,  which  account  showed 
a  balance  in  favor  of  the  administrator.  The  plaintiff  sued  in 
April.  1888,  as  one  of  the  next  of  kin,  to  have  the  account  re- 
stated. The  defendant  administrator  pleaded  the  six-year  stat- 
ute of  limitation  as  a  bar  to  the  account:  Held,  thai  such  statute 
did  not  apply,  and  an  order  for  a  reference  to  state  the  account 
was  proper.     Woody  v.  Brooks,  334. 

2.  The  statutes  of  limitation  applicable  to  actions  against  adminis- 

trators make  a  distinction  between  their  fiduciarv  liabilities  and 
their  liabilities  upon  the  administration  bond.     Ibid, 

0 

3.  Under  llie  Code,  ^  153  (2),  a  creditor   must  bring  his  actioii 

within  seven  years  next  after  the  qualification  of  the  personal 
representative,  and  the  advertisement  for  creditors.     Ibid, 

4.  Under  The  Code,  ^  154  (2),  an  action  against  the  personal  repre- 

sentative, on  his  bond,  must  be  brought  within  six  years  after 
the  filing  and  auditing  of  the  final  account.  In  addition  to  the 
protection  of  thit^  section ,  the  sureties  on  the  bond  are  exonerated 
unless  action  is  brought  within  three  years  after  bre.>ch  of. the 
bond.     77ie  Code,  ^  155  (6).     Ibid. 

5.  No  statute  of  limitations  i^  a  bar  to  an  action  to  recover  a  balance 

admitted  by  a  personal  representative  to  be  due  legatees  or  dis- 
tributees on  his  final  account,  unless  he  can  show  that  he  has 
disposed  of  such  balance  in  some  way  authorized  by  law,  or 
unless  three  years  have  elapsed  since  a  demand  and  refusal  to 
pay  such  admitted  balance.    Ibid. 

S,  An  action  to  impeach  the  final  account  of  a  personal  representa- 
tive must  be  brought  within  ten  years  from  the  filing  and 
auditing  thereof.  Such  cases  are  governed  by  The  Code,  %  158. 
Ibid, 
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7.  The  Code,  %  154  (2),  expre-^aly  applies  to  actions  on  the  **  official 
bond,"  ^154  (6)  to  sureties  only,  and  §  155,  50  far  as  executors, 
administrators  and  guardians  are  concerned,  is  applicable  only 
when  there  has  been  a  setilement,  either  by  acts  of  the  parties 
or  a  decree  of  Court.     Ibid, 

When  it  protects  purchaser  at  judicial  sale,  529. 

MARRIED  WOMEN:    See  also  Husband  and  Wife. 

1.  Before  the  private  examination  of  a  feme  covert  can  be  lawfully 

taken,  under  section  1246,  the  deed  must  be  acknowledged  by 
both  husband  and  wife,  or  its  execution  by  both,  proven  by  a 
subscribing  witness.     Wynne  v.  Sinall,  133. 

2.  If,  in  fact,  the  execution  of  the  deed  by  both  husband  and  wife 

was  properly  proven  before  the  private  examination  was  taken, 
but  the  certificate  of  the  officer  does  not  show  it,  the  certificate 
may  be  corrected  and  made  to  speak  the  truth,  in  a  proper  pro- 
ceeding, and,  per/iops,  summarily,  by  motion.  When  so  cor- 
rected, it  speaks  from  its  original  date.     Ibid. 

3.  The  rule  laid  down  in  Jones  v.  Cohen,  82  N.  C,  75,  with  regard 

to  impeaching  deeds  of  femes  covert,  and  certificates  of  their 
private  examination,  affirmed.    Ibid. 

4.  Justices  of  the  Peace  have  no  jurisdiction  to  enforce  contracts  of 

a  married  woman,  unless  she  is  a  free  trader,  whether  she  has 
separate  property  which  she  has  charged  or  not.  Berry  v.  Hen- 
derson,  525. 

5.  Whether  a  cooking  stove  is  a  necessary,  within  the  exceptions 

specified  in  §  1826  of  The  Code,  depends  upon  the  circumstances, 
manner  of  living,  &c.,  of  the  feme  covert  alleged  to  have  pur- 
chased it.    Ibid. 

6.  A  widow,  sued  on  her  note,  given  during  coverture,  for  a  cooking 

stove,  which  she  retained  after  hf r  husband's  death,  cannot  be 
held  iiable  as  upon  contract  for  the  price — the  note  being  void 
in  law,  and  no  new  promise  alleged.     Ibid. 

Purchase  money  for  land  of  wife  not  subject  to  payment  of  hus- 
band's debts,  1. 

Income  and  separate  property  of,  413. 

MEDICINE: 

Practice  of,  95. 

MORTGAGE: 

1.  L.  being  indebted  to  H.,  conveyed  to  him  lands  as  security,  and 
subsequently  conveyed  the  same  lands  to  a  trustee  to  secure 
other  creditors,  under  which  there  was  a  sale,  and  one  of  the 
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last  secured  creditors  became  purchaser.  The  mortgage  to  H. 
was  not  registered  until  the  day  after  the  deed  in  trust;  the 
latter,  however,  recited  the  fact  of  the  conveyance  (mortgage) 
to  H.,  and  in  the  lenendum  clause  contained  a  statement  that 
the  lands  cpnveyed,  ''and  as  they  are  herein  described,"  should 
be  held,  &c.:  Held.  (1)  that  the  mortgage  to  H.,  not  being  regis- 
tered until  after  the  deed  in  trust,  was  inoperative  as  to  the 
latter;  )2)  that  the  legal  effect  of  the  recitals  and  provisions  in 
the  deed  in  trust  was  to  create  a  charge  upon  the  lands  for  the 
payment  of  the  debt  intended  to  be  S'^cured  by  the  oiortgage, 
which  the  Coui  t  would  enforce  by  requiring  the  purchaser  to 
pay  the  debt  or  by  directing  a  resale  for  that  purpose;  (3)  no 
actual  notice,  however  clear,  of  an  unregistered  mortgage  or 
deed  in  trust,  will  operate  to  the  prejudice  of  creditors  or  pur- 
chasers for  value.    Hinton  v.  Leigh,  28. 

2.  When  mortgaged  land  is  not  in  the  actual  possession  of  either 
mortgagor  or  mortgagee,  the  title  remains  undisturbed  as  fixed 
in  the  deed  of  mortgage,  and  the  statutory  presumption  (Rev. 
Code,  ch.  65,  g  19)  does  not  arise  to  the  prejudice  of  either. 
Simmons  v.  Ballardf  105. 

8.  The  mere  lapse  of  time,  unaccompanied  by  any  possession,  neither 
obstructs  the  right  to  redeem  nor  the  right  to  foreclose  a  mort- 
gage. Therefore^  where  a  mortgage  was  made  in  1856  to  secure 
a  debt  falling  due  in  1858,  and  no  payment  was  made  on  the 
debt  after  maturity,  an  action  to  redeem  commenced  in  1883  is 
not  barred  by  ch.  65,  §  19,  Rev.  Code,  it  being  shown  that 
neither  mortgagor  nor  mortgagee  had  been  in  possession  of  the 
land.    Ibid. 

4.  Although  money  paid  under  a  mistake  of  law  cannot  be  recovered, 

and,  in  the  absence  of  a  statute  to  that  effect,  usury  voluntarily 
paid,  with  a  full  knowledge  of  the  facts,  cannot  be  recov^ed; 
yet,  where  an  illiterate  mortgagor,  who  confided  greatly  in  tiie 
mortgagee,  delivers  cotton  to  the  mortgagee  to  be  sold  and  tbd 
proceeds  applied  to  the  mortgage  debt,  it  is  the  duty  of  the 
mortgagee  to  apply  the  proceeds *ta  the  debt  and  lawful  interest. 
Such  delivery  of  cotton  will  not,  under  the  circumstances,  he 
construed  a  payment  of.  or  applicable  to,  usurious  interest  con- 
tracted to  be  paid  by  the  terms  of  the  mortgage;  and  if  the  pay- 
ments thus  made  exceed  the  debt  and  legal  interest,  the  surplus 
can  be  recovered  by  the  mortgagor.     Hughes  v.  Boone,  137. 

5.  Where  mortgagor  delivered  cotton  to  the  mortgagee  to  be  sold 

and  proceeds  applied  to  the  mortgage  debt,  mortgagor  must  be 
credited  with  the  amount  received  by  the  mortgagee  from  Ibe 
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sales,  when  that  can  be  shown;  if  that  cannot  be  shown,  the 
credit  must  be  of  the  market  value  of  the  cotton  at  the  date  of 
delivery.     Ibid. 

6.  In  order  to  convert  a  deed,  absolute  on  its  face,  into  a  mortgage, 

it  must  be  alleged  and  proven  that  the  clause  of  redemption 
was  omitted  by  reason  of  ignorance,  mistake,  fraud,  or  imdue 
advantage.    Ibid. 

7.  The  principles  governiog  parol  trusts,  as  defined  in   Wood  v. 

Cherry  and  Shields  v.  Whitaker,  approved.     Egerton  v.  Jones^ 

278. 

8.  A  mortgage  to  secure  a  pre-existing  debt  is  made  upon  a  valuable 

consideration;  and  is  not  vitiated  by  a  fraudulent  intent  on  the 
part  of  the  mortgagor,  not  participated  in  by  the  mortgagee, 
and  of  which  he  had  no  knowledge.     Battle  v.  Mayo,  413. 

9.  The  following  niemoranda  on  a  sheet  of  note  paper  was  held  suf- 

ficient to  bind  M.  C.  A.,  the  owner  of  the  land,  under  the  statute 
of  frauds:  "C.'s  boundary.  Beginning  at  a  stake  in  Grant's 
corner  and  running  north  with  the  Rocky  Ford  road,"  &c.,  *  *  * 
'* containing  1^  acres  more  or  less."  *'  Received  of  A.  C.  |33,  in 
part  payment  on  a  lot  on  Rocky  Ford  road.  Oct.  27,  1885." 
(Signed)  M.  C.  A.  And  on  the  opposite  page  of  the  paper:  "  I, 
A.  C. ,  promise  to  pay  Mrs.  M.  C.  A.  $53  on  a  lot,  adjoining  W. 
Grant's,  on  Rocky  Ford  road,  by  the  1st  of  March,  1886.  (Signed) 
A.  C.     Gordon  v.  Collett,  532. 

10.  If  M.  C.  A.,  at  the  request  of  C,  after  C.  had  executed  a  mort- 

gage on  the  lot  to  G.,  conveyed  the  lot  to  R.  A.,  upon  payment 
by  the  latter  of  the  balance  of  purchase  money  due  by  C,  G. 
would  have  the  right  to  be  paid  his  mortgage  debt,  subject  only 
to  the  payment  to  R.  A.  of  the  purchase  money  so  paid  by  him. 
Ibid. 

11.  But  if,  before  the  mortgage  to  G.  by  C,  the  latter  abandoned  his 

right  to  the  land,  and  authorized  R.  A.  to  buy  for  himself,  then 
G.  took  nothing  by  his  mortgage.  Ibid. 

NEGLIGENCE:    See  also  Damages. 

Where  the  o\vner  of  a  tract  of  land  had  his  brick-yard  on  the  prem- 
ises, and  his  crops  t^ubmerged  with  water  by  reason  of  the  negli- 
gent construction  of  a  railroad  culvert,  he  is  not  guilty  of  con- 
tributors negligence  when  he  afterwards  constructs  a  brick-yard 
in  the  same  place  and  plants  a  crop  on  the  same  land,  both  of 
which  are  again  submerged  from  the  same  cause.  Because  a 
culvert  was  negligently  constructed  by  a  railroad  company,  and 
plaintiff  knew  it,  is  no  reason  why  plaintiff  should  have  aban- 
doned his  land  and  ceased  all  effort  to  utilize  it.  Emery  v. 
Railroad,  209. 
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state  of  North  Carolina,  and  the  Diocese  of  East  Carolina  is^ 
entitled  to  share  with  the  present  Diocese  of  North  Carolina  in 
the  property.    Diocese  v.  Diocese,  442. 

WITNESS: 

1.  The  extent  to  which  counsel  may  comment  upon  witnesses  and 

parties  must  be  left,  ordinarily,  to  the  sound  discretion  of  the 
presiding  Judge,  which  will  not  be  reviewed,  unless  it  is  appa- 
rent that  the  impropriety  of  counsel  was  gross  and  calculated  to 
prejudice  the  jury.     Ooodman  v.  Sapp,  477. 

2.  The  introduction  or  non -introduction  of  a  party  as  a  witness  in 

his  own  behalf  should  be  the  subject  of  comment  only  as  the 
introduction  or  non-introduction  of  any  other  witness  might  be. 
This  is  the  necessary  result  of  Tlie  Code,  g  1350,  which  does  not 
contain  the  clause,  which  is  in  §  1853,  forbidding  such  comment 
in  criminal  prosecutions.    Ibid. 

Making  his  mark,  284. 

WRITTEN  INSTRUMENT: 

Oral  evideace  of  contents  of,  264. 
Oral  evidence  to  explain,  826. 
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